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Statb,  ex  BEL.  Geant  Q.  Martin,  Attorney  General, 

APPELLANT,  V.  FARMERS  &  MERCHANTS  BANK  OP  OAK- 
LAND, APPELLEE. 

Filed  Januabt  16, 1913.    No.  17,605. 

1«  Statatos:  Amendment.  Section  11,  art  III  of  the  constitution,  "No 
law  shall  be  amended  unless  the  new  act  contains  the  section  or 
sections  so  amended,  and  the  section  or  sections  so  amended  shall 
be  repealed,"  required  that  the  section  as  amended  shall  contain 
all  that  is  substituted  for  the  original  section,  and  the  original 
section  shall  be  entirely  repealed. 

2.  Banks:  "Banking  Act":  Constitutionality.  The  proviso  to  sec- 
tion 46  of  the  banking  law,  as  amended  by  the  act  of  1911  (Laws 
1911,  ich.  8),  and  the  proviso  to  the  repealing  clause  of  that  act 
which  attempt  to  keep  the  amended  sections  in  force  as  to  such 
banks  as  change  to  national  banks  before  a  specified  time,  and  to 
repeal  the  amended  sections  as  to  all  other  state  banks,  violate 
the  clause  of  amendment  XIV  of  the  federal  constitution  which 
guarantees  the  equal  protection  of  the  laws,  and  are  void;  but  this 
does  not  affect  the  validity  of  the  remainder  of  the  act,  since  these 
provisos  cannot  be  regarded  as  inducement  to  its  passage. 

Appeal    from    the    district    court    for    Burt    county: 
Alexander  0.  Troup,  Judge.    Affirmed. 

Orant  G.  Martin,  Attorney  General,  and  E.  J.  Clem- 
ents^ for  appellant. 

Stout  d  Rose,  contra. 

4  (1) 
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Sbthjwick,  J. 

In  1909  the  legislature  enacted  a  etatnte  entitled  "An 
act  for  the  regulation,  stipervisioD  and  control  of  the  busi- 
ness of  baulking,  and  to  provide  penalties  for  its  riola- 
tion."  Laws  1909,  ch.  10.  Section  45  provided  for  state- 
ments to  the  state  banking  board  once  in  six  months  show- 
ing the  average  daily  deposits  for  the  period  subsequent 
to  the  next  preceding  statement,  and  that  the  state  bi»nk- 
ing  board  shall  within  30  days  after  such  statement  levy 
assessments  thereon,  tlie  first  four  assessments  to  be  one- 
fourth  of  one  per  cent,  of  the  average  daily  dejKtsits,  and 
afterwards  one-twentieth  of  one  per  cent.  It  was  pro- 
vided that  the  first  statement  should  be  made  within  30 
days  after  the  act  took  effect,  and  the  second  on  the  Ist 
day  of  December,  1909.  Section  4fi  of  the  act,  as  origin- 
ally enacted,  provided  that  as  soon  as  the  aswessments 
were  made  the  bank  should  "set  apart,  keep  and  maintain 
in  tlieir  said  hanks  tlie  amount  thus  levied  against  them," 
and  that  the  amount  so  kept  should  constitute  a  "deposi- 
tors' guaranty  fund,"  payable  to  the  state  banking  fund 
on  demand  for  the  uses  and  purposes  hereinafter  pro- 
vided. Section  47  of  the  original  act  provided  that  if  the 
funds  from  any  cause  prior  to  July  1,  1910,  should  be 
reduced  to  an  amount  less  than  one-half  of  the  one  per 
cent,  of  the  average  daily  deposits,  or  after  that  date 
should  be  reduced  to  an  amount  less  than  one  per  cent, 
of  the  average  daily  deposits,  a  special  assessment  should 
be  levied  to  cover  sucli  deficiency  not  exceeding  one  per 
cent,  of  file  average  daily  deposit  in  any  one  year.  All 
proceedings  under  the  act  were  enjoined  by  tlie  federal 
courts.  The  injunctions  were  continued  in  force  until  the 
supreme  court  of  the  United  States  determined  that  the 
act  did  not  violate  any  provision  of  the  federal  consti- 
tution, Shnllcnbcrger  v.  Firnt  Ktutc  Bfiiik^  219  U,  S.  114. 
The  mandate  nf  the  supreme  court  reversing  the  decision 
of  the  lower  court  was  received  and  filed  in  the  circuit 
court  on  the  30th  day  of  March,  1911.     Thereupon  the 
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legislature  of  1911  enacted  chapter  8  of  the  laws  of  that 
year,  entitled  "An  act  to  amend  sections  ♦  ♦  ♦  45,  46, 
47  and  58  of  chapter  8  of  the  Compiled  Statutes  of  1909 
( being  sections  45,  46,  47  of  the  act  of  1909  above  quoted, 
and  other  sections)  ♦  ♦  ♦  and  to  repeal  said  original 
sections  *  *  *  as  the  same  now  exist,  and  to  declare 
an  emergency."  As  amended  by  the  act  of  1911,  section 
45  provides  that  the  first  statement  should  be  made  on  the 
let  day  of  June,  1911^  and  every  six  months  thereafter, 
and  that  the  assessment  should  be  made  on  the  first  day 
of  the  month  next  succeeding  the  statement.  There  was  no 
other  change  made  in  the  section,  except  that  the  proviso 
hereinafter  quoted  was  added  thereto.  Section  47,  as  it 
now  is  by  the  act  of  1911,  substituted  the  date  July  1, 
1912,  for  July  1,  1910,  as  it  w^as  before  the  amendment. 
Otherwise  the  section  is  unchanged.  Nothing  had  been 
done  under  the  act  while  its  operation  was  suspended  dur- 
ing the  litigation  in  the  federal  courts,  and  the  plain  pur- 
pose of  the  legislature  in  amending  these  tw  o  sections  was 
to  postpone  the  conunencement  of  proceeding  under  the 
act;  that  is,  to  make  the  statute  express  the  result  that  had 
already  been  brought  about  by  the  action  of  the  federal 
court.  This  respondent,  prior  to  the  year  1909,  was  a  cor- 
poration organized  under  the  laws  of  this  state  and  doing 
a  general  banking  business,  and  continued  until  on  the 
26th  day  of  May,  1911,  w  hen  it  surrendered  its  state  char- 
ter and  became  a  national  bank  under  the  act  of  congress. 
In  October,  1911,  the  attorney  general  began  this  action 
in  the  district  court  for  Burt  county  to  procure  a  writ  of 
mandamus  to  compel  the  respondent  to  file  with  the  state 
banking  board  a  statement  "showing  the  average  daily  de- 
posits in  the  Farmers  &  Merchants  Bank  of  Oakland,  Ne- 
braska, for  the  six  months  next  preceding  the  25th  day  of 
June,  1909;  for  the  six  months  next  preceding  the  1st  day 
of  December,  1909;  for  the  six  months  next  preceding  tlie 
1st  day  of  June,  1910;  for  the  six  months  next  preceding 
the  1st  day  of  December,  1910 ;  and  for  the  period  between 
the  1st  day  of  December,  1910,  and  the  26th  day  of  May, 
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tflll,  exclusive  of  public  money  otherwise  secured."  Tlie 
district  court  refused  the  writ  and  dismissed  the  action, 
and  the  relator  has  appealed. 

By  the  act  of  1911  the  following  proviso  was  added  to 
section  45:  'Trovided,  however,  that  if  any  bank  now 
operating  under  a  charter  issued  by  the  state  desires  to 
^o  into  voluntary  liquidation  or  change  to  a  national  bank 
before  the  assessments  provided  for  in  this  section  become 
due  and  payable,  the  provisions  of  this  section  shall  not 
release  said  bank  from  the  payment  of  any  assessments 
now  due  from  it  to  the  depositors'  guaranty  fund  as  pro- 
vided for  in  chapter  8  of  the  Compiled  Statutes  for  1909. 
In  the  event  that  any  bank  now  operating  under  a  charter 
issued  by  this  state  voluntarily  liquidates  or  changefl  to 
a  national  bank  before  the  assessments  provided  for  in 
this  section  become  due  and  payable,  the  provisions  of 
chapter  8  of  the  Compiled  Statutes  for  1909,  shall,  in  so 
far  as  said  hanks  are  concerned,  be  in  full  force  and  effect 
and  shall  govern  and  control,  and  in  the  event  said  bank 
goes  into  voluntary  liquidation  or  changes  to  a  national 
bank  before  the  assessments  provided  for  in  this  section 
become  due  and  payable,  the  provisions  of  chapter  8  of 
the  Compiled  Statutes  for  1909  shall  be  and  remain  in 
full  force  and  effect,  and  the  amount  due  from  said  bank 
on  the  assessment  provided  for  in  chapter  8  of  the  Com- 
piled Statwtes  for  1909  shall  be  paid  by  said  bank  to  the 
secretary  of  the  banking  board;  said  amount  shall  be  by 
the.secretary  of  the  banking  board  placed  on  deposit  to  the 
credit  of  the  depositors'  guaranty  fund  in  any  bank  to  be 
designated  by  the  secretary  of  the  banking  board,  said 
funds  to  be  subject  to  the  order  of  the  banking  board." 
Also  the  act  of  1911  (laws  1911,  sec.  2,  p.  85)  repealed  all 
of  the  aforesaid  sections  "as  the  same  now  exist,"  and  to 
the  repealing  clause  added  the  following  proviso:  "Pro- 
vided, however,  that  nothing  in  this  act  contained,  re- 
jiealing  any  part  of  chapter  8  of  the  Compiled  Statntes 
for  1909,  shall  be  construed  to  release  any  chartered  bank 
in  this  state  that  goes  into  voluntary  liquidation  or  changes 
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from  a  state  to  a  national  bank  before  the  assessments 
provided  for  in  this  act  become  due  and  payable,  and  in 
the  event  any  bank  operating  under  a  charter  voluntarily 
liquidates  or  changes  from  a  state  to  a  national  bank  be- 
fore the  assessments  provided  for  in  this  section  become 
due  and  payable,  then  the  provisions  of  chapter  8  of  the 
Compiled  Statutes  for  1909,  in  so  far  as  they  affect  said 
bank,  shall  be  in  full  force  and  effect  and  are  not  repealed 
by  this  repealing  clause."  The  purpose  of  these  two  pro- 
visos and  the  effect  thereof,  if  they  are  valid,  was  to 
classify  state  banks,  putting  those  which  should  continue 
as  state  banks  after  July  1, 1911,  into  one  class,  and  those 
which  should  become  national  banks  or  cease  to  do  busi- 
ness as  state  banks,  before  that  date,  into  another  class, 

I  and  requiring  the  one  class  to  pay  into  the  banking  fund 

i  the  amount  of  all  assessments  that  would  have  been  made 

under  the  original  act  prior  to  the  Ist  day  of  July,  191 1 , 

'  if  the  operation  of  that  act  had  not  been  suspended,  and 

relieving  the  other  class  from  the  obligation  to  make  such 
payments. 

1.  The  respondent  insists  that  the  original  sections 
were  entirely  repealed  by  the  act  of  1911,  and  that  no 
liability  can  be  predicated  thereon;  that  the  provision  of 
section  11,  art.  Ill  of  the  constitution,  that  "no  law  shall 
be  amended  unless  the  new  act  contains  the  section  or 
sections  so  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed,"  requires  the  legislature  to  re- 
peal the  whole  section  when  it  is  amended,  and  that  it  is 
incompetent  to  repeal  it  in  part  only.  Tlie  relator  insists 
that,  if  the  constitution  forbids  such  repeal,  then  tlie 
whole  act  of  1911  is  invalid,  and  the  defendant  is  liable 
under  the  original  act.  He  cites  Waters-Pier^ce  Oil  Co.  v. 
Texas,  177  U.  S.  28,  upon  this  proposition.    In  that  case 

I  it  was  held:   "A  repeal  of  Tex.  act  1889,  permitting  for- 

eign corporations  to  do  business  in  the  state,  does  not  re- 
sult from  the  provision  of  Tex.  act  1895,  exempting  labor 
organizations,  on  the  ground  that  this  provision  is  un- 
constitntional,  since,  if  it  were  so,  the  entire  act  would 
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be  void  and  could  not  operate  as  a  repeal  of  the  former 
act."  (44  L.  ed.  657.)  The  court  in  that  case,  however, 
was  considering  the  fourteenth  amendment  to  the  federal 
constitution.  It  was  not  considering,  and  had  no  occa- 
sion to  declare,  the  force  and  effect  of  the  clause  of  our 
constitution  above  quoted.  The  meaning  of  this  provi- 
sion is  that  the  section  as  amended  shall  contain  all  that 
is  substituted  for  the  original  section,  and  the  original  sec- 
tion shall  be  entirely  repealed.  The  legislature  could,  of 
course,  repeal  the  original  section,  and  then  so  frame  the 
amended  section  as  to  contain  such  parts  of  the  orig- 
inal section  as  desired.  If  we  consider  that  the  proviso, 
which  is  a  part  of  the  section  as  amended,  re-enacts  the 
former  law,  so  far  as  it  relates  to  banks  whicli  nationalized 
before  July  1,  1911,  and  that  the  whole  of  the  former 
sections  specified  in  the  repealing  clause  are  repealed,  and 
so  evade  the  provision  of  our  constitution  in  that  regard, 
tlie  question  still  is,  whether,  in  connection  with  the  otljer 
proviso  quoted,  it  is  valid  legislation. 

2.  Can  banks  be  classified  upon  such  basis  for  such  a 
purpose?  Amendment  XIV  to  the  federal  constitution 
extends  the  c^quftl  protection  of  the  laws  to  banks  and  in- 
dividuals interested  in  banks.  It  is  contended  tliat  to  dis- 
tinguish between  banks  that  continue  as  state  banks  and 
tliose  that  become  national  banks  would  be  allowable  fur 
some  purposes  under  the  authorities,  and  that  when  so 
classified  they  may  be  subjected  to  different  restrictions. 
The  basis  for  classification  must  have  some  relation  to  the 
purpose  for  which  the  classification  is  made.  Banks  may 
be  classified  upon  the  basis  of  the  amount  of  their  ca{)ital 
stock  for  some  purposes.  Our  statute  so  classifies  them. 
A  bank  with  a  capital  stock  of  f  25,000,  or  more,  may  be 
located  in  towns  and  villages  of  1,000  inhabitants,  but 
banks  with  less  capital  stock  cannot.  A  statute  tliat  pro- 
vided that  banks  with  a  capital  stock  of  $25,000  should 
be  exempt  from  assessments  for  the  guaranty  fund  while 
participating  in  the  benefits  thereof,  but  banks  with  a  less 
capital  should  not  be  exempt  from  such  assessments,  wOuld 
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not  afford  the  small  banks  the  equal  protection  of  the 
laws.  The  federal  statute  authorizes  banks  to  become 
national  banks  and  provides  the  manner  of  so  doing.  The 
statute  cannot  prevent  such  action,  nor  add  to  the  qualifi- 
cations or  conditions  prescribed  by  the  general  govern- 
ment. Our  statute  prescribes  a  penalty  of  $50  for  each 
day  that  the  statement  of  average  daily  deposits  is  de- 
layed. If  the  time  fixed  for  making  these  statements  lias 
not  been  changed  as  to  banks  that  nationalized  prior  to 
July  1,  1911,  it  would  seem  that  they  are  liable  to  this 
penalty  also,  as  well  as  for  the  specified  assessments.  If 
such  legislation  is  valid,  banks  would  be  eflfectually  de- 
terred from  making  such  a  change.  It  seems  clear  that 
banks  cannot  be  classified  upon  such  a  basis  for  the  pur- 
pose of  subjecting  one  class  to  such  burdens  from  which 
the  otlier  class  is  relieved.  It  would  manifestly  refuse  the 
banks  so  burdened  the  equal  protection  of  the  law.  These 
provisos  cannot  be  considered  as  an  inducement  to  the 
passage  of  the  act.  It  cannot  be  supposed  that  so  reason- 
able and  necessary  legislation,  relieving  state  banks  in 
general  from  sucli  unconscionable  burdens,  would  not  be 
enacted  if  banks  which  became  national  banks,  while  the 
operation  of  the  former  act  was  suspended,  were  also  re- 
lieved. 
The  judgment  of  the  district  court  is 

Affirmed. 


Charles  A.   Currieb,   appellee,   v.   Setty   Schmidekb 

Tbske  et  al.,  appellants. 

"FnxD  Januabt  16, 1913.    Nos.  16,859,  16,862. 

1.  Mortgages:  Foreclosube  Sale:  Interest  Conveyed.  The  sale  of  an 
interest  in  real  estate  on  foreclosure  of  a  mortgage  can  only  con- 
vey the  interest  of  the  mortgage  debtor,  and  where  he  only  owns 
a  life  estate  that  is  all  that  is  sold,  although  the  purchaser  may 
have  supposed  he  boyght  and  acquired  the  whole  title. 
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2.  Ejectment:     Limitations:     Rbmaindbrmait.    When    the    mortgage 

debtor  whose  life  estate  had  been  sold  at  the  mortgage  foreclosure 
died,  the  title  vested  in  the  purchaser  at  the  mortgage  foreclosure 
sale  terminated,  and  the  remainderman  owning  the  fee  was  then 
entitled  to  bring  his  action  in  ejectment  for  possession. 

3.  Mortgages:  FObbclosube  Salr:    Rights  or  Purchaseb.    Where  the 

decree  in  a  ciM^e  of  mortgage  foreclosure  upon  real  estate  Is  against 
the  mortgage  debtor  and  his  interest  in  the  premises  is  sold  under 
the  decree  to  satisfy  the  same,  the  purchaser  at  the  foreclosure 
sale  will  not  be  deemed  to  have  purchased  any  greater  interest  In 
the  premises  than  that  which  was  appraised  and  offered  for  sale; 
and,  where  the  mortgage  sale  satisfied  only  the  mortgagor's  debt, 
the  purchaser  will  not  be  deemed  to  have  acquired  any  right 
against  an  interest  in  the  land  which  belonged  to  another  who  was 
not  made  a  party  to  the  suit 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Reversed. 

John  J.  Sullivan  and  M.  D.  Tyler ^  for  appellants. 

William  V.  Allen  and  Willis  E.  Reed,  contra. 

§ 

Hameb,  J. 

This  is  not  the  original  case  reported  in  82  Neb.  315, 
and  on  rehearing  in  84  Neb.  60,  although  the  facts  were 
the  same,  with  one  exception  hereafter  stated.  That  case 
was  an  action  of  ejectment,  and  this  case  is  an  action  of 
ejectment,  and  the  names  in  each  case  are  the  same;  but 
that  case  was  brought  by  the  plaintiff  in  this  case  during 
the  lifetime  of  Eugene  R.  Currier,  the  plaintiff's  father, 
and  Eugene  R.  Currier's  interest  had  been  sold  under  fore- 
closure proceedings,  which  are  set  out  in  the  case  re- 
ferred to.  He  had  owned  a  life  estate  in  the  property  in 
controversy,  which  the  defendants  in  that  case  pur- 
chased, and  the  interest  which  they  held  expired  when 
Eugene  R.  Currier  died,  October  17, 1901.  In  that  case  it 
was  held  that  the  action  of  ejectment  was  prematurely 
brought,  for  the  reason  that  when  it  was  commenced 
Eugene  R.  Currier  was  still  alive. 
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In  the  instant  case  the  plaintiff  and  appellee,  Charles  A. 
Chirrier,  who  ia  also  cross-appellant,  brought  ejectment  in 
the  district  court  to  secure  possession  of  the  N.  W.  J, 
section  30,  township  21  N.,  range  1  W.,  in  Madison  county. 
The  petition  was  filed  April  17,  1909.  Before  February 
10,  1874,  Eugene  R,  Currier  entered  the  land  above  de- 
scribed, and  on  that  day  received  the  patent  for  the  same. 
On  the  20th  day  of  September  of  the  year  before,  he  con- 
veyed the  land  by  deed  to  his  wife,  Mary  J.  Currier,  in 
consideration  of  the  sum  of  |1.  They  occupied  the  land 
together  as  their  homestead.  October  2, 1873,  she  and  her 
husband,  Eugene  R.  Currier,  mortgaged  the  land  to  one 
John  Campbell  to  secure  a  promissory  note  for  $300.  The 
note  was  not  paid,  and  about  March  2,  1881,  Campbell  be- 
gan an  action  to  foreclose  this  mortgage.  Before  this  time 
the  owner  of  the  fee,  Mary  J.  Currier,  had  died.  In  the 
foreclosure  suit  her  son,  Charles  A.  Currier,  the  plaintiff 
herein,  was  not  made  a  party  defendant,  but  Eugene  R. 
Currier,  the  survivor  of  Mary  J.  Currier,  was  made  a  party 
defendant,  ftnd  service  upon  him  was  had  by  publication, 
and  a  decree  of  foreclosure  against  him  was  rendered  for 
$367.87.  An  order  of  sale  was  issued  under  this  decree 
January  14, 1881,  and  the  "interest  of  Eugene  R.  Currier, 
defendant,"  was  appraised  at  |740.07,  after  deducting 
taxes  as  per  county  treasurer's  certificate  of  |59.93.  This 
appraisement  of  the  "interest  of  Eugene  R.  Currier,  de- 
fendant," was  made  July  5, 1881,  under  an  order  of  sale  di- 
rected against  the  land  described,  "taken  as  the  property 
of  Eugene  R.  Currier  to  satisfy  a  judgment  ♦  ♦  ♦  against 
the  said  Eugene  R.  Currier  and  in  favor  of  John  Camp- 
■  bell."  The  note  sued  on  is  described  in  the  petition  as 
signed  by  Mary  J.  Currier  and  E.  R.  Currier,  and  the 
petition  recites  the  following  condition  alleged  to  be  in 
the  mortgage:  "That,  whereas  said  Eugene  R.  Currier 
has  executed  and  delivered  to  John  Campbell  one  promis- 
sory note  for  the  payment  of  ?300 ;  now,  if  the  said  Eugene 
R.  Currier  shall  pay  to  said  John  Campbell  said  sum  of 
money  or  to  his  heirs  and  assigns  when  the  same  shall  be- 
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come  due,  according  to  the  terms  and  effect  of  said  note, 
then  these  presents  shall  be  null  and  void,  otherwise  to  be 
and  remain  in  full  force."  The  petition  also  alleged  that 
"the  defendant  (Eugene  R.  Currier)  has  not  paid  the 
amount  secured  by  said  mortgage  as  required  by  the  con- 
ditions thereof,  whereby  said  mortgage  deed  has  become 
absolute."  The  prayer  is  "that  said  defendant  may  be 
foreclosed  of  all  equity  of  redemption  or  other  interest  in 
said  mortgaged  premises."  The  legal  notice  published  in 
the  newspaper  is  addressed  "to  Eugene  Currier,  nonresi- 
dent." It  undertakes  to  notify  the  "defendant"  that 
plaintiff  "prays  for  decree  that  defendant  be  required  to 
pay,"  etc.  The  judgment  is  against  "Eugene  Currier." 
The  confirmation  of  sale  is  against  "Eugene  Currier." 
There  was  a  default  upon  the  part  of  Eugene  Currier  to 
pay  his  debt.  In  consequence  of  this  default,  the  decree 
was  rendered  against  him.  The  order  of  sale  was  issued 
because  he  did  not  pay  and  satisfy  the  decree.  Under  the 
order  of  sale  it  was  "the  interest  of  Eugene  Currier"  in 
the  land  that  was  appraised  and  sold.  That  interest  was 
Eugene  Currier's  life  estate.  It  sold  for  $500  to  John 
Campbell,  by  his  agent,  F.  W.  Barnes.  If  Eugene  Cur- 
rier's life  estate  in  the  land  sold  for  enough  to  pay  Eugene 
Currier's  debt  as  evidenced  by  the  decree,  then  is  there  any 
debt?  Seemingly  it  sold  for  enough  to  pay  the  debt. 
When  the  plaintiff's  mother  died,  he  inherited  the  fee  from 
her  because  she  owned  the  land  at  the  time  of  her  death. 
When  John  Campbell  purchased  the  life  estate  of  Eugene 
Currier  at  the  sheriff's  sale,  Eugene  Currier  Wiis  thereby 
divested  of  such  life  estate,  and  the  interest  sold  would 
have  become  John  Campbell's  property  but  for  tlie  fact 
that  the  title  was  taken  in  the  name  of  Herman  Schmideke, 
through  an  arrangement  with  Barnes  and  Tyler  by  which 
they  furnished  the  foOO  for  Schmideke,  and  he  apparently 
was  substituted  for  John  Campbell,  probably  by  John 
Campbell's  consent,  and  by  the  acquiescence  of  everybody, 
but  not  by  an  order  of  the  court,  and  the  sheriff's  deed 
was  then  made  to  Herman  Schmideke  and  John  Campbell 
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has  made  no  objections  since  that  time.  This  sheriff's  deed 
bears  date  November  28,  1881,  and  by  it  Herman 
Schmideke  then  became  entitled  to  the  possession  of  the 
land  during  the  life  of  Eugene  Currier,  who,  as  already 
said,  died  October  17,  1901,  and  his  debt  should  have  ter- 
minated the  right  of  possession  of  Herman  Schmideke  as 
to  the  plaintiff,  who  had  been  the  owner  of  the  legal  title 
since  his  mother^s  death,  and  he,  by  the  death  of  his  father, 
then  became  entitled  to  the  possession  of  tlie  land.  The 
return  of  the  sheriff  must  have  advised  the  court  that  the 
bid  made  by  Campbell  was  confirmed,  and  a  fair  inference 
from  the  facts  is  that  Schmideke  was  substituted  in  his 
place  by  consent  of  the  parties  as  the  purchaser,  and  that 
he  paid  the  amount  of  Campbell's  bid,  because  his  name 
appears  in  the  sheriff's  deed  as  grantee.  It  would  seem 
that  the  judgment  was  then  extinguished  by  what  was 
done. 

In  Currier  v.TesJce^  84  Neb.. 60,  it  was  held:  "That  the 
sale  on  foreclosure  could  only  convey  the  life  estate  of  tlie 
defendant,  even  though  the  purchaser  may  liave  believed 
he  acquired  the  whole  title."  This  would  seem  to  be  too 
apparent  to  require  a  decision.  In  any  event  it  was  so 
determined  in  that  case.  In  the  same  case  it  was  also 
held :  "That  an  assignment  of  the  bid  and  purchase  will 
be  presumed,  and  the  sheriff's  deed  will  be  held  sufficient 
to  pass  all  the  rights  of  the  original  purchaser  to  tlie 
grantee."  It  was  also  said  by  Judge  Letton,  delivering 
the  opinion  of  the  court:  "Eugene  Currier  died  Oc- 
tober 17,  1901.  The  defendants'  estate  and  right  of 
po.c:session  were  contemporaneous  with  Currier's  life, 
and  died  with  him.  This  action  in  ejectment  (the  old 
action)  was  begun  nearly  ten  months  before  the  death 
of  Eugene  Currier,  and  while  the  defendants  were 
fully  entitled  to  possession  of  the  land.  Proper  serv- 
ice was  had  upon  all  the  defendants  except  Walter 
Schmideke.  As  to  him,  the  first  service  was  quashed,  and 
a  new  summons  was  served  in  1906  after  the  termination 
of  the  life  estate."    The  judgment  of  the  district  court  in 
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the  former  ejectment  case  brought  by  Charles  A.  Cur 
was  in  favor  of  the  defendants,  and  properlj  so,  beci 
Eugene  B.  Currier  was  stiU  living,  and  it  waa  his  intei 
a  life  estate,  that  was  purchased  under  the  original  t 
closure  proceedings.  Of  course,  until  Eugene  R.  Cnr 
died,  it  mnst  be  taken  that  Charles  A.  Cnrrier  could 
successfully  maintain  his  action  of  ejectment.  Hohao 
Euxtahle,  79  Keb.  340.  The  present  action  was  brox 
after  Eugene  R.  Carrier  died. 

Judge  Lbtton,  in  the  opinion,  discnsses  the  effect  of 
sale  that  took  place,  and  he  says :  "The  proceeds  of 
defendants'  interest,  therefore,  paid  the  mortgage  < 
and  extinguished  the  lien  on  the  plaintifTs  equity  of 
demption.  So  that,  when  Campbell  sold  to  Schmid 
he  sold  the  life  estate  which  he  had  forecl<wsed  upon 
purchased  and  that  alone."  He  further  says:  *' 
purchaser  at  a  foreclosure  sale  must  advise  himself  of 
title  he  buys,  and  when  the  real  owner  of  the  fee  is 
made  a  party  he  cannot  deprive  him  of  any  of  his  rij 
by  the  purchase."  The  doctrine  here  laid  down  in 
former  case  would  seem  to  dispose  of  the  present  c 
The  former  case  was  about  the  same  land,  between 
same  parties,  and  it  failed  simply  because  Eugene  B.  ( 
rier  was  still  living,  and  therefore  the  estate  of  the  def< 
ants  was  not  yet  terminated,  being  contemporaneous  t 
the  life  of  Eugene  R.  Currier, 

In  the  same  case  Judge  Letton  says;  "The  evidence 
dicates  that  one  Frank  Barnes  of  Madison  had  been  ac1 
as  Mr.  Campliell's  agent  in  the  matter  of  the  mortgi 
and  that  prior  to  the  sale  he  had  also  been  negotial 
with  Mr.  Schmideke  for  the  sale  of  the  land  to  him.  B 
Teske  says  he  was  to  buy  the  land  for  her  then  husbs 
Schmideke,  and  that  Barnes  procured  the  sheriff's  dee< 
Schmideke  and  delivered  it  to  him.  The  sheriff's  deed 
cites  that  Schmideke  was  the  purchaser  at  the  sale.  Un 
these  circumstances,  after  the  lapse  of  so  many  year^  : 
considering  that  Campbell  never  made  any  claim  that 
deed  was  void,  and  through  his  agent  accepted  and 
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tained  the  purchase  money  and  caused  the  deed  to  be 
made  to  Schmideke,  it  will  be  considered  that  he  became 
by  equitable  assignment  the  owner  of  Campbell's  interest 
in  the  bid,  that  the  deed  was  made  pursuant  to  such  as- 
signment, and  that  he  thereby  became  vested  with  all  in- 
terests that  Campbell  then  had/'  In  the  same  case  Judge 
Letton  says,  referring  to  the  district  court :  "The  court 
did  not  err  in  directing  a  verdict  for  such  defendants. 
This,  however,  does  not  constitute  a  bar  to  an  action 
brought  within  the  statute  of  limitations  to  recover  the 
I)OSsession  of  the  land."  It  will  be  seen  that  this  court, 
in  disposing  of  the  former  case,  took  occasion  to  declare 
that  what  was  then  being  done  would  not  constitute  a  bar 
to  a  subsequent  action  by  Charles  A.  Currier  to  recover 
possession  of  the  land.  As  the  writer  understands,  what 
has  heretofore  been  done  in  this  case  leaves  an  open  field 
for  the  plaintiff  to  assert  his  right  to  the  land  and  to 
recover  possession  of  it 

We  will  consider  some  of  the  contentions  made  by  the 
appellants. 

1.  It  is  contended  that  the  right  of  Charles  A.  Currier 
was  the  right  to  redeem ;  that  he  was  the  owner  of  the  re- 
mainder in  the  premises  after  the  termination  of  his 
father's  life  estate;  that  upon  the  whole  estate  there  was 
a  valid  mortgage,  and  that  the  burden  of  keeping  down 
the  interest  upon  this  mortgage  rested  upon  the  owner  of 
the  life  estate,  but  that  the  burden  of  paying  the  mort- 
gage itself  rested  upon  the  owner  of  the  remainder.  Tin- 
doll  17.  Peterson,  71  Neb.  160,  166,  and  Downing  v.  Harts- 
hartij  69  Neb.  364,  are  cited  in  support  of  this  contention, 
as,  also,  2  Pomeroy,  Equity  Jurisprudence  (3d  ed.)  sec. 
1223.  In  Tindall  v.  Peterson,  supra,  there  was  an  appeal 
from  a  decree  quieting  title  in  the  plaintiffs.  One  Thomas 
Tindall  had  died  intestate  seized  in  fee  of  the  land  in  con- 
troversy, subject  to  two  mortgages.  At  the  time  of  his 
death  the  land  was  occupied  as  a  homestead  by  himself  and 
his  family.  When  the  widow  applied  to  the  district  court 
for  a  license  to  sell  the  homestead,  or  so  much  thereof  as 
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might  be  nt'cessapy  to  pay  the  mortgage  debt,  and 
order  was  granted  and  the  homestead  was  sold,  il 
held  that  the  pp<M;eedings  were  void — "that  a  sale  < 
homestead  hy  an  administrator,  under  a  license  fo 
payment  of  debts,  is  withoat  authority  <if  law.' 
Dotrniiig  r.  Hartshorn,  supra,  there  was  also  a  eons 
tion  of  the  homestead  question.  The  cases  cited  ai 
like  the  case  at  bar,  because  in  the  instant  case  the 
was  the  debt  of  Eugene  R.  Currier,  and  the  purchas 
the  mortgage  sale  was  bound  to  take  notice  of  wh 
purchased.  He  knew  that  he  only  purchased  Euge 
("furrier's  life  estate,  and  that  he  was  not  purcliaain 
legal  title  held  in  the  first  instance  by  Mary  J.  Cu 
and  after  her  death  by  her  son,  Charles  A.  Currie 
there  Mas  an  obligation  upon  the  part  of  the  ownei 
life  estate  to  pay  the  mortgage,  and  he  has  paid  the 
through  foreclosure,  his  grantee  through  foreclost 
entitled  to  nothing  more  than  what  he  bought.  This 
»;iid  in  Tindall  i\  Peterson,  supra:  "We  are  of  op 
that  justice,  as  complete  as  possible,  Mill  be  done  be' 
the  parties,  by  so  modi^ing  the  former  derision  o 
court  as  to  charge  the  appellants,  as  of  the  date  whe 
first  mortgage  was  paid  off,  M'ith  a  sum  equal  to  the 
present  value  of  tiie  amount  of  interest  the  life  t* 
the  mother,  mouM  iiave  been  required  to  pay  durin 
actual  continuauce  of  her  life,  as  shoM-n  by  the  re< 
The  material  difference  betMeen  the  cases  cited  an 
instant  case  is  that,  in  the  instant  case,  the  owner  i 
life  estate  M'as  also  a  debtor.  He  was  directly  in<] 
to  the  plaintiff,  John  Campbell,  in  the  mortgage 
closure  case,  and  the  mortgage  M'as  foreclosed  a( 
him,  Eugene  R.  Currier,  and  not  against  any  one 
and  the  title  of  the  oMner  of  the  fee  was  freed  froi 
lien  of  the  mortgage  by  such  foreclosure.  When  E 
II.  Currier's  life  estate  was  sold,  it  was  sold  to  pa 
oM'u  debt.  It  Mas  sold  to  pay  a  judgment  against 
Eugene  R.  Currier  did  not  object  to  paying  his  o-wn 
Can  anybody  object  for  him,  when  he  himself  neglei 
object? 
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2.  It  is  also  contended  that  Charles  A.  Currier,  the 
plaintiff,  cannot  assail  the  title  of  the  defendants  obtained 
through  the  foreclosure  without  first  redeeming,  or  offer- 
ing to  redeem,  and  in  support  of  this  proposition  Loney 
i\  Courtnay,  24  Neb.  580,  is  cited.  In  that  case  it  was 
said :  "Where  a  sale  was  had  under  a  void  foreclosure  of 
a  mortgage  of  real  estate,  and  a  sheriff's  deed  executed, 
held,  that  the  mortgagor  in  an  action  to  cancel  the  deed 
as  a  cloud  upon  his  title  must  offer  to  do  equity  by  paying 
what  is  equitably  due  under  the  decree,  with  interest  and 
taxes."  In  tliat  case  the  foreclosure  was  void,  or  void- 
able, and  there  was  a  sale  under  a  void  or  voidable  decree. 
In  the  instant  case  the  foreclosure  is  not  void.  It  is 
valid.  But  it  covered  only  the  life  estate  of  Eugene  K. 
Currier,  and  that  only  was  sold,  therefore  Loney  v.  Court- 
nay  is  not  in  point.  Hall  v.  Hooper,  47  Neb.  Ill,  is  also 
cited.  In  that  case  the  foreclosure  is  against  a  deceased 
person.  The  mortgagee  was  in  possession  under  a  void 
foreclosure  sale.  In  Stnll  v.  Masilonka^  74  Neb.  309,  it 
was  held  that  if  a  valid  real  estate  mortgage  has  been 
foreclosed,  even  though  the  proceedings  are  void,  the 
mortgagor  will  not  be  heard  to  question  the  title  acquired 
thereby,  unless  he  pays  or  tenders  the  amount  of  the  debt 
and  interest.  But  in  that  case  the  purchasers  under  the 
foreclosure,  or  their  grantee,  were  in  possession.  The 
extent  to  which  these  cases  go  is  that  the  foreclosure, 
though  void  or  voidable,  operates  as  an  assignment  of  the 
mortgage  foreclosed,  and  that  the  mortgagor  cannot  ques- 
tion the  regularity  of  the  decree  as  to  one  in  possession 
under  such  foreclosure,  without  attempting  to  redeem. 
Along  the  same  line  is  McCabe  v.  Equitable  Land  Co,,  88 
Neb.  453.  But  the  cases  cited  are  not  analogous  to  the 
instant  case.  In  the  instant  case  the  foreclosure  was  valid 
in  so  far  as  it  sold  the  life  estate  of  Eugene  R.  Currier. 
That  was  all  that  w^as  attempted  to  be  foreclosed.  But  it 
was  not  claimed  that  the  foreclosure  was  void  for  any 
reason.  It  was  valid  in  any  event  as  to  Eugene  R.  Cur- 
rier.   The  owner  of  the  legal  title,  Charles  A.  Currier,  did 
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not  have  to  be  made  a  party  in  order  thiat  th 
a  legal  forecloanre  of  the  life  estate  held 
Charles  A.  Currier  was  not  made  a  party  ai 
ship  of  the  legal  title  to  the  land  was  not 
foreclosed.  In  all  the  cases  cited,  the  debt 
the  foreclosure  proceedings  were  had  was  n 
debt  of  the  mortgagor  under  which  only  .his 
foreclosed  and  sold,  leaving  no  claim  again 
property,  as  in  this  case.  Kelso  v.  Norton, 
70  Pac.  896,  is  also  cited.  In  that  case  it  t 
when  the  mortgagor  surrenders  possession  of 
to  a  purchaser  at  a  void  foreclosure  sale,  j 
chaser  enters  into  possession  believing  hims 
owner  of  the  premises,  the  mortgagor  will  I 
have  waived  his  legal  right  to  retain  posse 
have  assented  to  the  possession  thus  taken, 
chaser  will  henceforth  be  deemed  to  be  "a  : 
possesion."  But  that  case  is  not  at  all  para 
one.  In  the  instant  case  there  was  no  forecli 
Charles  A.  Currier.  He  has  all  the  rights 
had.  He  could  have  waived  nothing,  becaus 
brought  into  court,  and  is  not  shown  to  h 
knowledge  wiiatever  of  the  proceedings,  Ni 
he  said  that  Charles  A.  Currier  was  a  debtor 
tiff  in  the  mortgage  foreclosure  proceedings. 
Currier  was  a  debtor,  and  the  proceeding  was 
and  bis  property  properly  paid  the  debt  aJ 
had  been  rendered  against  him,  and  he  neve; 
about  it. 

3.  It  is  also  contended  that  Herman  Schm: 
the  owner  or  transferee  of  every  right  and  ii 
the  parties  to  the  suit.  In  support  of  this 
Young  v.  Brand,  15  Neh.  601,  is  cited,  and 
"The  purchaser  under  a  decree  of  foreclosui 
gage  obtains  the  title  of  all  the  parties  to  the 
their  title  be  that  which  is  set  forth  in  the 
not."  To  this  it  may  he  said  that  Charles  A. 
not  a  party  to  the  suit  brous^ht  against  Eugea 
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It  would  not  seem  that  it  ought  to  be  seriously  contended 
that  a  purchaser  under  a  decree  of  foreclosure  obtains  the 
title  to  that  which  is  not  sold  or  attempted  to  be  sold. 
Charles  A.  Currier's  inherited  title  to  the  land  was  not 
sold  or  attempted  to  be  sold.    Some  other  cases  are  cited 
along  this  line,  but  they  do  not  seem  to  be  analogous.    No 
greater  interest  could  be  sold  than  the  court  got  jurisdic- 
tion of.     The  thing  which  the  court  got  jurisdiction  of 
was  the  life  estate  of  Eugene  E.  Currier.     When  the  de- 
cree was  rendered  against  him  it  became  a  lien  on  the 
interest  which  he  had  in  the  premises,  and  at  the  sale  all 
the  interest  he  had  in  the  premises  was  sold  to  John 
Campbell.     When  the  return  of  the  sheriff  showed  the 
sale  to  John  Campbell  and  the  payment  of  the  money, 
John  Campbell  was  placed  in  a  position  where  the  deed 
from  the  sheriff  might  be  made  to  him,  but  by  his  will- 
ingness, and  because  of  the  fact  that  Schmideke  paid  fn 
the  ^00  out  of  which  John  Campbell  received  enough  to 
pay  the  debt  which  Eugene  E.  Currier  owed  to  him,  the 
debt    and    mortgage    were    extinguished,    and    Herman 
Schmideke's  name  was  substituted  in  the  sheriff's  deed 
instead  of  John  Campbell's.     Of  course,  if  John  Camp- 
bell had  insisted  in  court  that  the  deed  should  be  made  to 
him,  the  court  would  have  so  directed  the  sheriff,  but  in 
that  event  John  Campbell  would  not  have  received  the 
money.     Suppose  that  after  John  Campbell  received  the 
monev  he  had  insisted  that  the  deed  should  be  made  to 
him,  would  the  court  have  directed  the  sheriff  to  so  make 
the  deed,  and  would  the  court  have  allowed  John  Camp- 
bell to  hold  both  the  interest  in  the  land  and  the  money? 
Appellants  are  contending  in  this  case  that  Selimideke 
purchased  more  than  John  Campbell  had  to  sell  if  the  deed 
had  been  made  to  Campbell  instead  of  being  made  to 
Schmideke.     This  would  hardly  seem  to  be  a  reasonable 
position. 

4.  It  is  said  on  behalf  of  the  defendants  that  Charles 
A.  Currier  will  not  be  permitted  to  redeem  because  his 
right  to  redeem  is  barred;  that  he  became  21  years  of 
5 
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age  ID  December,  1890,  and  that  he  co 
an  action  at  that  time  to  redeem.  T< 
that  if  under  the  decree  against  the 
Currier,  his  interest  in  the  property 
the  debt,  there  is  no  necessity  for 
there  is  no  debt  to  redeem  from. 

5.  It  is  said  in  appellants'  brief  tl 
into  open,  notorious  and  adverse  pos* 
ises  in  1881,  and  through  himself  an< 
in  such  possession  ever  since.  It  is  ' 
Charles  A.  Currier  might  have  main 
redeem  at  any  tjme  after  he  became  o 
did  not  have  to  redeem  if  the  mortgaj 
in  a  proceeding  against  his  father  ai 
father's  life  estate  in  the  premises, 
cussion  of  the  right  of  redemption,  an 
there  is  a  bar  to  any  proceeding  upon 
A.  Currier,  tlie  plaintiff.  The  actioi 
Currier  brings  is  ejectment.  He  inli€ 
his  mother.  No  proceedings  have  be 
by  which  that  title  has  become  diresti 
not  begin  to  run  against  hiih  as  to  tL 
ejectment  until  his  father  died.  The 
necessary  to  constitute  a  bar  have  no 
therefore  no  bur  to  his  maintaining 
In  HobxoH  V.  Miixtable,  79  Neb.  340,  t: 
remainderman's  estate  in  the  homeste 
an  action  in  ejectment  during  the 
tenant,  and  the  statute  of  limitations 
to  run  against  that  possessory  action 
the  surviving  spouse." 

R.  It  is  next  contended  "that,  as  the 
divided  one-half  interest  in  the  premi 
V.  Allen  and  Willis  E.  Reed,  the  plj 
only  an  undivided  one-half  interest,  1 
record  shows  conclusively  that  Char 
deeded  an  undivided  one-half  interest 
Allen  and  Reed,  and  that  this  deed 
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Madison  county."  Charles  A.  Currier  testifies:  "I  have 
deeded  away  a  half  interest  in  the  land  to  cover  the  costs 
of  this  suit  and  attorney  fees."  Further  on  it  appears  from 
his  evidence  that^  if  Allen  and  Beed  should  be  paid  a  sum 
of  money  equal  to  one-half  the  value  of  the  land,  they 
would  reconvey  the  land  to  the  plaintiff.  The  conveyance 
was  therefore  made  to  secure  fees,  expenses  and  costs. 

In  the  recent  case  of  Helming  v.  Forrester ^  92  Neb.  284, 
this  court  held,  as  announced  in  the  syllabus:  "Where 
parties  entitled  to  the  possession  of  land,  in  arranging  for 
the  commencement  of  an  action  to  recover  such  posses- 
sion, execute  to  their  attorneys  a  quitclaim  deed  to  an  un- 
divided half  of  such  land  under  an  agreement  that  such 
deed  is  to  be  held  as  security  only  for  the  services  to  be 
rendered  by  such  attorneys  in  their  behalf,  such  deed  is 
in  effect  a  mortgage,  and  does  not  render  it  necessary  to 
join  the  grantees  therein  named  as  plaintiffs  in  such  ac- 
tion." In  that  case  there  was  the  same  objection  to  a 
judgment  for  the  plaintiffs  that  there  is  in  the  instant 
case.  They  had  executed  to  their  attorneys  a  quitclaim 
deed  "to  an  undivided  one-half  of  the  land  in  contro- 
versy." This  was  held  in  effect  to  be  a  mortgage,  and  not 
a  bar  to  a  judgment  for  the  plaintiffs.  In  the  concurring 
opinion  iu  that  case  it  was  said:  "The  quitclaim  deed 
given  in  the  instant  case  was  treated  by  the  parties  to  it 
as  a  mortgage,  and  was  so  intended  by  them.  We  know 
of  no  reason  why  the  defendant  should  be  allowed  to  have 
it  considered  as  an  absolute  conveyance  contrary  to  the 
intention  of  the  parties  to  it." 

7.  It  is  said  in  the  brief  of  counsel  for  appellants:  "A 
foreclosure  sale  of  lands  and  tenements,  unl(»ss  the  decree 
otherwi.se  provides,  transfers  to  the  purchaser  every  right 
and  interest  in  the  property  of  all  the  parties  to  the  ac- 
tion"— citing  Hart  v.  Reanhley,  67  Neb.  145,  and  Arter- 
burn  V.  Beard,  86  Neb.  733.  That  Charles  A.  Currier  was 
not  a  party  to  the  action  brought  against  Eugene  R.  Cur- 
rier disposes  of  the  contention.  Nothing  belonging  to 
Charles  A.  Currier  could  be  sold,  or  was  sold,  in  the 


NEBRASKA  BEPOI 


Carrisr  v.  Talk*. 


proceeding  to  which  he  was  not  a  p 
wltere  the  judgment  was  against  anot 

At  the  saind  time  it  is  proper  to  c 
fact  that  the  cases  cited  hare  aothii 
the  instant  case.  In  Hart  v.  Beardsl 
gagor,  Hart,  had  made  two  mortgs 
$1,800  and  one  was  for  ^00,  and  the 
cited  that  it  was  "subject  and  second 
inaftcr  to  he  given  for  tl,800."  In 
closure  the  Jl,800  mortgage  was  declj 
in  selling  the  property  the  apprais 
ducted  the  $500  mortga^  from  the 
the  premises  sold.  The  decree  itse 
|1,800  mortgage  was  a  prior  lien,  am 
supposed  lien  should  not  have  heen  ( 
hum  V.  Itcfird,  supra,  this  court  hel 
erty  had  been  sold  and  the  defendant 
sale  were  in  full  possession  of  an  e 
irrigation,  and  the  plaintiff  purchas 
took  the  property  with  notice  of  the 
he  did  not  purchase  the  right  of  ac1 
to  the  former  owner,  and  that  the  se 
the  deed.  As  we  view  the  case,  the  c 
for  the  appellants,  if  successful,  woi 
to  real  estate  to  be  sold  out  and  disp 
terest,  without  being  made  parties 
brought  into  court  in  any  way. 

In  Tindall  v.  Peterson,  71  Neb.  1 
"That  the  right  of  contribution  is  ] 
feuiint  and  expires  with  the  terminat 
at  most,  survives  to  her  personal  repi 
not  be  availed  of  by  her  successors 
the  premises,"  It  is  assumed  by  the 
true.  If  it  is,  the  appellants  have 
wliether  true  or  not,  it  is  unnecessary 
tion.  If  the  life  tenant  was  the  debtc 
was  agiiinst  the  life  tenant,  and  it  ■ 
the  sale  of  the  life  tenant's  interest 
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life  tenant  himself  or  his  successor  in  interest  may  not 
complain.  The  contention  made  seems  to  ignore  the  ac- 
tual condition  of  the  case. 

Tins  is  a  consolidation  of  numbers  16,859  and  16,862. 
There  is  only  one  bill  of  exceptions  and  one  abstract  and 
one  set  of  briefs  for  the  two  cases.  The  petition  in  No. 
36,862  is  shown  by  the  abstract  and  transcript  to  have 
been  filed  on  the  17th  day  of  April,  1909,  and  the  petition 
in  No.  16,859  seems  from  the  transcript  to  have  been  filed 
on  the  same  day.  The  cases  seem  to  have  been  tried  to- 
gether in  the  district  court.  The  same  judgment  is  shown 
by  the  abstract  to  have  been  rendered  in  each  case.  The 
journal  entry  in  the  district  court  shows  that  one  of  these 
cases  in  that  court  was  numbered  3,185  and  the  other  was 
numbered  3,907,  and  that  they  came  on  for  hearing  upon 
the  motion  to  consolidate  both  cases,  and  by  agreement  of 
parties  in  open  court  they  were  consolidated;  No.  3,185 
being  consolidated  with  No.  3,907.  At  the  close  of  the 
evidence  in  the  trial  in  the  district  court,  tlie  plaintiff 
moved  to  enter  judgment  in  favor  of  the  plaintiff,  award- 
ing him  possession  of  the  land  in  suit  and  the  damages  as 
Khown  by  the  testimony  and  stipulation  of  the  parties,  and 
to  find  that  he  had  a  legal  estate  in  the  land  in  controversy 
and  was  entitled  to  the  present  and  immediate  possession 
thereof.  The  motion  was  overruled.  There  seems  to  have 
been  no  controversy  over  the  fact  that  the  plaintiff  was 
the  son  of  Mary  J.  Currier,  and  therefore  he  must  have 
inherited  whatever  interest  she  had.  Slie  is  shown  by  the 
record  to  have  owned  the  fee  to  the  land,  subject  only  to 
the  life  estate  of  her  husband.  When  she  died  the  plain- 
tiff immediately  became  the  owner  of  the  land,  subject  to 
the  termination  of  the  life  estate  of  Eugene  K.  Currier, 
which  had  been  purchased  by  Herman  Schmideke  at  tlie 
mortgage  foreclosure  sale. 

We  think  that,  since  the  testimony  was  undisputed  that 
the  conveyance  to  Allen  and  Keed  was  intended  as  a  mort- 
gage and  was  a  mere  lien  or  security  on  the  land  for  the 
payment  of  fees  and  expenses,  the  district  court  erred  in 
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rabraitting  that  question  to  the  jury. 
\vrong  in  giving  only  an  undivided  one-li 
premises  to  the  plaintiff.  Tlie  plaintifl 
titled  to  recover  possession  of  the  whol 
according  to  the  prayer  of  the  petition, 
the  district  court  is  reversed  and  the  caa 
further  proceedings  in  accordance  with 


Babnes,  J.,  took  DO  part  in  this  decisi 
Sedgwick,  J.,  dissenting. 

The  purchaser  of  land  at  a  sale  upoi 
mortgage  takes  the  interest  of  the  plain 
defendant.  If  one  wlio  is  not  a  party  i 
equity  of  redemption,  that  equity  is  a 
righte  that  the  purchaser  has  by  his  pi 
the  lien  of  the  mortgage  foreclosed.  In 
purchaser  takes  possession  of  the  laud,  h 
gngee  in  possession.  As  against  the  hoi 
of  redemption  he  must  apply  the  rents  i 
land  in  satisfaction  of  the  mortgage  anc 
The  statute  of  limitations  will  run  again 
deem.  Ejectment  cannot  be  maintainec 
gngee  in  possession. 

The  petition  in  foreclosure  describei 
order  of  sale  directed  the  sheriff  to  sell  t; 
not  a  life  estate.  The  sheriff  published 
intended  to  sell  the  land,  and  reported 
so.  The  court  ordered  that  the  sheriff  "i 
oliaeer,  John  Campbell,  by  deed  in  fee 
and  tenements  so  sold."  The  sheriff's  d 
eonvpyed  the  land  itself,  and  not  a  life 
elusion  that  the  life  estate  of  Eugene  R. 
sold  is  derived  entirely  from  the  stat 
praisement  that  "the  interest  of  Eugen 
fendant,  we  value  at  |740.07."  The 
scribes  the  land^  and  says  that  the  lane 
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sum  of  $800;  that  the  taxes  thereon  are  f59.93.  Tliey  de- 
ducted these  taxes  from  the  total  value  of  the  land,  and 
appraised  the  remainder  as  the  interest  of  Eugene  R. 
Currier;  that  is,  they  appraised  the  land  itself  as  .tlie  land 
of  Eugene  R.  Currier.  They  were  clearly  justifiable  in 
doing  this,  as  there  was  nothing  in  the  record  of  fore- 
closure indicating  that  Eugene  R.  Currier  had  only  a  life 
estate  in  the  land.  They  considered  that  the  land  be- 
longed to  Eugene  R.  Currier,  and  therefore  his  interest 
was  the  value  of  the  land,  less  the  taxe>s  due  therein. 

The  attempt  was  to  foreclose  the  mortgage  and  sell  tlie 
land,  and,  so  far  as  they  sr)ld  anything,  it  was  tlie  land 
itself.  This  sale  did  not  foreclose  the  plaintiff's  equity  of 
redemption,  because  he  was  not  a  party  to  tlie  proceed- 
ing. His  right  to  redeem  remained  after  the  sale  the  same 
as  it  was  before,  and  he  might  have  exercised  that  right 
at  anv  time  within  the  statute  of  limitations. 

If  the  defendant  in  the  foreclosure  had  held  a  mortgage 
upon  the  land,  or  a  quitclaim  deed  of  an  undivided  por- 
tion, the  reasoning  of  the  majority  opinion  would  have  led 
to  the  same  erroneous  conclusion. 


Pawcett,  J.,  concurs  in  the  above  dissent. 


CnARMCs  A.   Currier,  appellee,   v.   Setty   Sciimideke 

Teske  et  al.,  appellants. 

Piled  January  16, 1913.    No.  16,859. 

Appeal  from   the  district  court  for  IMadison  county: 
Anson  A.  Welch,  Judge.    Reversed. 

John  J.  Sullivan  and  J/.  D.  Tyler,  for  appellants. 
WiUiam  V.  Allen  and  WiUis  E.  Reed,  contra. 
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Hames,  J. 

The  opmion  in  Currier  v.  Teske^  anU 
opinion- )□  this  case,  the  two  cases  bei 
termined  together  in  this  court. 

Sedgwick  and  Fawcett,  JJ.,  dissent 
Barnes,  J.,  touc  no  part  in  this  case. 


Daniel  B.  Taylor,  appelleb,  v.  Ame 

COMPANr,  APPELLANT. 
PltED  jAKttAST  16, 1913.     No,  17 

1.  Contrnctar  Pebpohmance;  SrATurc  of  FnADtw, 

personal  services  which  have  been  performi 
time  of  the  period  for  which  they  were  enga 
fully  questioned  after  they  have  been  perforn 
be  within  the  statute  of  frauds. 

2.  Appeal:  Comt-iotiitq  Evidenck.    The  length  o( 

made  to  depend  upon  whether  he  "made  go 
his  employment  waa  to  continue  for  a  perl< 
he  was  retained  In  service  three  years  laci 
creased  compensation  was  voluntarily  paid  h 
Seld.  That,  In  view  of  the  conQIcting  evl 
authorized  In  reaching  the  verdict  announc 
not  be  set  aside  where  it  was  within  the  1 
testimony  of  the  witnesses. 

3.  Trial:    Inbtructiors.    The  Instruction  compla 

brief  examined,  and  held  not  to  l>e  prejudicli 

Appeal  from  the  district  court  for 
Willis  G.  Seaes,  Judge.    Affirmed. 

SulHvan  &  Rait,  for  appellant. 

G.  W.  Shields  and  Robert  J.  Shields, 
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Hamer,  J. 

The  plaintiff,  Daniel  B.  Taylor,  sues  to  recover  an  al- 
leged remainder  due  for  wages.  He  claims  to  have  been 
employed  by  the  defendant,  the  American  Radiator  Com- 
pany, as  a  traveling  salesman.  He  alleges  that  he  began 
work  on  the  15th  of  January,  1906.  The  evidence  seems 
to  show  that  he  w^orked  for  the  defendant  three  vears  lack- 
ing  ten  days.  He  alleges  he  was  to  receive  for  the  first 
year  a  salary  of  $75  a  month  and  expenses ;  for  tlie  second 
year  a  salary  of  ?100  a  month  and  expenses;  and  for  the 
third  year  a  salary  of  f  125  a  month  and  expenses.  There 
are  also  some  items  of  alleged  extra  expense  money.  The 
plaintiff  also  sets  up  that  the  defendant  holds  his  note  for 
f79.17,  and  prays  to  recover  a  balance  of  $555.85,  and  in- 
terest from  January  15,  1909,  and  costs. 

The  radiator  company  answered,  admitting  the  employ- 
ment of  the  plaintiff,  and  alleging  that  he  continued  in 
the  employ  of  the  defendant  at  the  rate  of  |75  a  month 
from  the  15th  day  of  January,  1906,  to  the  1st  day  of  June, 
1907;  that  from  January  15,  1906,  to  June  1,  1907,  the 
defendant  paid  the  plaintiff  $1,237.50,  being  tlie  sum  of 
$75  a  month  for  each  month  during  that  period;  that  on 
the  1st  day  of  June,  1907,  it  was  agreed  between  tlie  plain- 
tiff and  the  defendant  that  the  plaintiff  should  be  paid 
$91.66  a  month,  and  that  the  plaintiff  entered  upon  said 
employment  for  the  sum  of  $91.66  a  month,  and  continued 
in  it  from  the  1st  day  of  June,  1907,  until  the  1st  day  of 
January,  1909;  that  from  the  1st  day  of  June,  1907,  to  the 
1st  day  of  January,  1909,  the  defendant  paid  tlie  plaintiff 
$1,741.75,  or  $91.66  for  each  month  during  that  period; 
that  on  the  5th  day  of  January,  1909,  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant  tbat  tlie  plaintiff's 
employment  should  terminate,  and  tliat  the  plaintiff  should 
not  thereafter  be  employed  by  the  defendant  in  any  ca- 
pacity whatever;  that  on  the  5th  day  of  January,  1909, 
plaintiff  and  defendant  had  a  settlement,  and  that  at  the 
time  of  the  settlement  it  was  agreed  that  the  plaintiff  was 
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indebted  to  the  defendant  in  the  sum  of  |125 
loans  and  advancements  made  to  him ;  that  o 
day  of  January,  1909,  it  was  agreed  that  ti 
should  liave  a  credit  in  the  sum  of  f45.83,  bei: 
of  a  month's  salary,  and  that  the  said  sum  W' 
ceired  hj  the  plaintifiF  in  full  settlement  of  t 
rendered;  that  the  plaintiff,  after  receiving  ere* 
sum  of  f45.83,  was  still  owing  the  defendant  a 
f 79.17;  that  on  said  January  5,  1909,  the  p 
ecuted  and  delivered  hia  note  to  the  defendant  i 
of  179.17,  and  the  same  was  received  as  a  ful 
plete  settlement;  that  the  note  was  dated  Janm 
and  was  made  payable  on  demand;  that  there 
any  agreement  that  the  defendant  should  pay 
tiiJ  $100  n  month  and  expenses  for  the  second 
it  was  never  agreed  that  the  defendant  shouh 
a  month  and  expenses  for  the  third  year;  and 
nnt  denies  that  the  plaintiff  expended  ?10.75  fi 
fit  on  the  ]  0th  day  of  October,  1909 ;  and  also 
the  plaintiff  spent  for  its  benefit  $3.25  on  the 
January,  1909.  The  defendant  alleges  that  it  is 
and  owner  of  plaintiff's  note  for  $79.17;  that 
manded  payment  thereof  and  the  same  has  bet 
and  it  prays  judgment  against  the  plaintiff 
with  interest  at  7  per  cent,  per  annum  from  the 
January,  1909,  and  costs. 

The  reply  denies  each  allegation  of  new  mat 
that  any  new  contract  was  entered  into  on  Jui 
and  denies  that  the  plaintiff  ever  entered  into 
to  receive  $91.66  a  month  after  June  1,  1907; 
that  he  continued  in  the  employ  of  the  compai 
sum  a  month,  and  also  makes  other  denials.  T] 
admits  making  the  note  for  $79.17  set  forth 
fendant's  answer. 

Mr.  Arthur  H.  Williamson  testified  that  he 
Crary  ns  the  Nebraska  manager  of  the  defei 
pany;  and  also  that  he  dismissed  Taylor  from 
of  the  company,  and  that  the  note  was  given  i 
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for  the  balance  of  a  loam  made  to  Taylor,  "plus  a  certain 
traveling  fund."  Whether  this  note  was  given  in  final  set- 
tlement of  a  balance  admitted  to  be  due  from  the  plaintiff 
to  the  defendant  might  well  be  in  doubt  but  for  tlie  testi- 
mony of  the  witness  Williamson,  who  confines  it  to  a  part 
of  -the  transaction.  He  testified  on  cross-examination: 
"We  simply  settled  up  those  two  notes  by  taking  tliis 
otlier  note.  That  is  all  we  settled/'  This  would  seem  to 
exclude  any  claim  of  actual  fimal  settlement  between  the 
parties.  Crary  seems  to  have  been  in  charge  of  the  affairs 
of  the  radiator  company,  Herman  I.  Lund  testified  that 
Crary  said  that  he  would  pay  ?75  a  month  the  first  year, 
and  give  Taylor  a  raise  to  ?100  a  month  for  the  second, 
and  |125  a  month  the  third  year,  provided  that  he  made 
good;  that  after  Taylor  had  been  working  there  a  while 
Crary  told  him  that  Taylor  was  doing  liis  work  well.  The 
plaintiff  testified  that,  before  entering  upon  his  employ- 
ment with  the  company,  Crary  told  him  that  there  was 
an  opportunity  for  him  if  he  would  work.  "He  told  me  it 
was  not  an  easy  job;  that  if  I  made  good  the  first  year  he 
agreed  to  pay  me  so  much;  if  I  didn't  he  could  not  use 
me."  The  plaintiff  also  testified  that  Crary  told  him  that 
if  he  did  not  make  good  he  would  soon  find  it  out.  He 
also  testified  that  he  saw  James  Sheahan  and  explained 
the  agreement  with  Crary,  and  that  as  yet  he  had  not  been 
paid  the  money,  and  that  Sheahan  told  him:  "You  are 
worth  more  money  and  you  are  going  to  get  it." 

.It  is  perhaps  apparent  that  the  plaintiff  "made  good,'' 
because  the  defendant  (1)  kept  him  iu  his  emjiloy  three 
years  lacking  only  10  daj^s,  (2)  voluntarily  began  to  pay 
him  more  money,  and  (3)  because  Crary,  who  employed 
him  on  behalf  of  the  company,  recommended  in  a  letter  to 
Sheahan  an  increase  in  his  pay,  and  (4)  it  is  not  denied 
that  James  Sheahan  told  Taylor:  "You  are  worth  more 
money  and  you  are  going  to  get  it."  lUit  this  was  for  the 
jury  under  the  instructions.  On  a  conflict  of  evidence 
the  verdict  of  the  jury,  under  proper  instructions,  should 
be  allowed  to  stand. 
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Teylor  T.  American  Badiitot  Co, 

Part  of  tlie  first  instruction  is  quoted  bj 
in  its  brief,  and  it  is  said  that  this  instruct 
tion  with  the  ruling  of  the  court  touching  t 
services  rendered,  constitutes  error.  Tliat 
structioii  quoted  reads:  "Should  yon  find 
dence  timt  the  plaintiff  entered  the  defen 
under  a  contract  tor  flOO  per  month  for  the 
service,  and  of  |125  per  month  for  the  thjr 
ice,  and  that  »aid  contract  was  still  in  fore 
the  plaintifi^'s  work  during  the  third  year 
had  not  been  changed  by  the  attitude  of  tb 
you  will  find  for  the  plaintiff  on  said  claim 
fix  the  amount  of  his  recovery  at  the  diffi 
what  he  actually  did  receive  and  what  his 
for  during  the  time  of  the  service,  togethe 
at  the  rate  of  7  per  cent,  on  his  balance  fro 
tion  of  the  contract  time  to  the  day  of  the 
wise,  you  will  find  for  the  defendant,  a 
claim."  Counsel  do  not  point  out  the  er 
struction.  It  is  also  said  that  the  jury  d 
instruction,  and  as  evidence  of  the  fact  the 
ten  communication  to  the  court,  claimed  t^ 
turned  with  the  verdict,  is  quoted  in  afBani 

"A  party  cannot  predicate  error  in  the  g 
struction  upon  the  ground  that  the  same  is 
explicit  and  particular,  unless  he  has  flrsi 
tention  to  the  court  to  such  defect,  and  th 
fused  to  correct  the  same."  Benry  v.  Omal 
81  Neb.  237;  Olrmted  v.  Noll,  82  Neb.  147. 
is  not  challenged  by  appellant's  brief  to  ai 
this  rule  by  the  trial  court.  Defendant  it 
have  presented  to  the  trial  court  a  propoi 
in  place  of  the  instruction  sought  to  be  cri 
the  method  by  which  it  is  claimed  in  appell 
the  jury  reached  their  conclusion,  the  afflda 
is  not  made  a  part  of  tlie  bill  of  exceptio 
the  court,  and  it  is  not  referred  to  in  the  mi 
trial.    The  record  therefore  does  not  disck 
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tention  of  the  trial  court  was  called  to  the  affidavit. 
Neither  is  the  matter  sought  to  be  reviewed  properly  be- 
fore us,  because  it  is  not  in  the  bill  of  exceptions.  For 
these  reasons,  it  cannot  be  considered.  To  obtain  a  review 
in  the  supreme  court,  the  parties  seeking  such  review  must 
have  presented  the  questions  of  law  to  the  lower  court. 
Gibson  v.  Arnold,  5  Neb.  186;  Courtnay  v.  Price,  12  Neb. 
188;  Chicago,  St.  P.,  M.  &  0.  R.  Co.  v.  Lundstrom,  16  Neb. 
254 ;  Norton  v.  Nebraska  Loan  &  Trust  Co,  40  Neb.  394 ; 
Dunham  v.  Courtnay,  24  Neb.  627;  Batty  v.  City  of  Hast- 
ings, 69  Neb.  511. 

It  is  next  claimed  that  the  court  erred  in  overruling  the 
defendant's  motion  for  a  directed  verdict.  It  is  undis- 
puted that  the  plaintiff  did  the  work.  He  wns  to  be  kept 
in  the  employ  of  the  company  if  he  made  good.  That  he 
made  good  is  perhaps  settled  by  what  the  company  itself 
did.  It  kept  him.  It  also  voluntarily  gave  him  more  after 
a  time  than  it  gave  him  when  he  began.  If  the  company 
did  not  want  him  and  he  was  unsatisfactory,  it  could  have 
discharged  him,  instead  of  keeping  him  three  years  lack- 
ing ten  days  only.  We  think  there  was  abundant  evidence 
to  submit  to  the  jury.  We  are  unable  to  discover  error  in 
the  instructions.    The  verdict  of  the  jury  is  conclusive. 

It  is  not  the  province  of  this  court  to  reverse  a  judgmeut 
of  the  district  court,  where  the  verdict  is  rendered  upon 
conflicting  evidence  and  under  proper  instructions.  It 
follows  that  the  judgment  of  the  district  court  is 


Afb^irmed. 


N.  J.  Maxwell  et  al.,  appellants,  v.  William  Steen, 

APPELLEE. 

Piled  January  16, 1913.    No.  17,656. 

1.  Intoxicating^  Liquors:  Ltcense:  Appeal:  Record.  Where,  on  appeal 
to  this  court  from  a  Judgment  of  the  district  court  afflrming  the 
action  of  a  viHage  board  in  granting  a  liquor  license,  the  record 
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Htiwtll  >.  Stmn. 

Is  silent  on  the  question  u  to  whether  or  not  the  s 
license  vas  by  authority  of  an  existing  ordinance,  i 
not  indulge  the  presumption  that  there  was  no  such 

S. : :  Sun'iciE:«cT  or  Petition.    The  remons 

the  Issuance  of  a  liquor  license  reclt«d:  "The  nam' 
petition  are  not,  and  were  not  freeholders  In  any  sen 
of  the  flllng  of  said  petition,  *  *  •  and,  If  rre« 
made  freeholders  for  the  only  and  express  purpose 
them  to  sign  the  said  petition  for  the  said  license." 
mfBHion  that  the  signers  to  the  petition  were  fret 
there  being  no  evidence  that  they  were  not  freeho 
(alth,  the  license  waa'properly  Issued. 

Appeal  from  the  district  court  for  Plat 
Geobue  H.  Thomas,  Judge.    Affirmed. 

A.  M.  Post  and  R.  P.  Drake,  for  appellants. 

Albert  d  Waffiicr^  contra, 

Hamer,  J. 

This  is  an  appeal  from  an  order  of  the  distric 
Platte  county  finding  in  favor  of  the  applican 
Steen,  for  a  liquor  litense. 

The  appellants,  who  are  remonstrants,  mak 
tention  tliat  tlie  judfjiiiciit  of  the  district  court 
reversed  because  it  does  not  appear  from  the  r 
there  was  a  valid  village  ordinance  authorizini 
ance  of  the  license. 

Id  Foley  v.  State,  42  Neb.  233,  we  held  that 
corporations  will  take  notice  of  their  own  ordina 
they  stand  in  the  same  relation  to  the  municip 
do  courts  of  general  jurisdiction  towards  the  ge 
of  the  state;  and  that,  on  appeal  from  a  judgmt 
viction  before  a  police  judpe  for  the  violation 
ordinance,  tlie  district  court  will,  upon  a  trial 
take  notice  of  whatever  facts  the  former  could  ha 
judicially  before  the  removal  of  the  canRe.  Oi 
appellants,  recognizing  the  rule  there  announce 
escape  its  application  by  citing  Steiner  v.  Stat* 
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147,  where,  after  quoting  the  above  holding,  we  said :  "But 
a  different  rule  will  prevail  with  respect  to  this  court, 
where  such  matters  are  not  triable  de  novoJ^    But  in  that 
connection  we  also  said :    "This  court  cannot  undertake  to 
notice  the  ordinances  of  all  the  municipalities  within  its 
jurisdiction,  nor  to  search  the  records  for  evidence  of  their 
passage,  amendment  or  repeal.    A  party  relying  upon  such 
matters  must  make  them  a  part  of  the  bill  of  exceptions, 
or  in  some  manner  present  them  as  a  part  of  the  record." 
Taking  these  two  cases  together,  we  think  the  rule  is  fairly 
deducible  that  the  village  board  could  take  judicial  notice 
of  the  ordinances  of  the  village,  and  that  the  district 
court  may  have  properly  considered  that,  when  the  vil- 
lage board  issued  the  license,  it  did  so  because  authorized 
to  do  so  by  an  ordinance  of  the  village,  and,  the  record 
being  silent  on  the  question  of  the  existence  of  an  ordi- 
nance, this  court  will  not  presume  that  there  was  no  such 
ordinance.     If  the  district  court  erred  in  taking  judicial 
notice  of  an  ordinance  which  did  not  exist,  it  was  the 
duty  of  the  remonstrants  to  present  some  evidence  of  that 
fact  in  the  record,  which  was  not  done.    We  cannot  there- 
fore indulge  the  presumption  that  the  district  court  erred 
in  that  respect.    As  further  said  in  Stein er  v.  State,  supra: 
"A  party  relying  upon  such  matters  must  make  them  a 
part  of  the  bill  of  exceptions,  or  in  some  manner  present 
them  as  a  part  of  the  record." 

The  remonstrants  further  objected  to  the  issuance  of  a 
license,  upon  the  jurisdictional  ground  that  tlie  petition 
was  not  signed  by  the  requisite  number  of  freeholders. 
The  remonstrance  recites:  "The  names  to  the  said  petition 
are  not,  and  were  not,  freeholders  in  any  sense  at  tlie  time 
of  the  filing  of  said  petition,  so  made  and  constituted  for 
the  purpose  of  becoming  signers  to  said  petition,  and,  if 
freeholders,  were  made  freeholders  for  the  only  and  ex- 
press purpose  of  permitting  them  to  sign  the  said  petition 
for  the  said  license."  Under  the  oft-repeated  holdings  of 
this  court,  the  above  language  amounts  to  an  admission 
that  the  signers  were  freeholders,  and  an  allegation  that 
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they  were  made  freeliolders  for  the  only  and  es 
pose  of  permitting  them  to  sign  the  petition  foi 
Tliis  was,  in  substance,  an  allegation  of  a  frau 
tempt  on  the  part  of  the  applicant  to  obtain  a 
investing  certain  persons  with  a  mere  nomini 
real  estate,  for  tlie  purpose  of  enabling  them  t 
petition ;  an  act  which  we  have  condemned  ai 
insufficient  to  qualify  such  persons  as  siguers 
not  unmindful  of  the  fact  that  remonstrances  to 
ing  of  liquor  license  are  often  prepared  hy  pi 
learned  in  the  law,  and  freely  concede  that  the 
of  pleadings  should  not  be  applied  to  them.  No 
of  language  should  be  required  in  such  cases, 
should  be  required  to  point  out  in  reasonably 
guage,  informal  though  it  may  be,  the  persons  i 
claim  have  been  fraudulently  or  in  bad  faith  i 
holders,  and  support  their  allegation  with  ev 
that  tlie  applicant  may  meet  the  charge  with  pr 
contrary,  if  he  is  able  so  to  do.  In  the  record 
there  is  an  entire  absence  of  proof  to  sustain  the 
to  any  of  the  signers  of  the  petition  of  the  applic 
Finding  no  eri-or  in  the  record,  the  judgment 
trict  court  is 


In  re  Estate  of  Sabah  E.  Walkup. 
Joseph  H.  Walkup,  appellant,  v.  Isabel  C 
appellee. 

Filed  January  31, 1913.    No.  17,931. 
Appeal  from  tlie  district  court  fur  Dougla; 
Geobge  a.  Day,  Ji;Dt!K.    Disnii'<sc(l. 

John  M.  Macfarland  and  Chiir!<-s  E.  Foster,  ■ 
lant. 

John  P.  Hrrcn.  contra. 
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Per  Curiam. 

When  an  appeal  to  this  court  is  manifestly  frivolous,  the 
rtH*ord  presenting  no  debatable  question,  it  will  be  dis- 
missed upon  motion. 

X'pon  full  hearing,  all  parties  being  represented,  judg- 
ment was  entered  in  the  district  court  for  Douglas  county 
upon  the  pleadings.  It  appears  from  the  pleadings  that 
in  the  settlement  of  an  estate  of  a  deceased  person  in  the 
probata  court,  while  the  matter  was  pending  upon  a  mo- 
tion for  final  distribution,  the  court  was  about  to  consider 
a  deed  conveying  the  interest  of  one  heir  to  another,  and 
an  objection  was  filed  to  the  deed  on  the  ground  that  it 
was  obtained  by  fraud.  In  the  objection  it  was  suggested 
that  the  objector  intended  to  bring  an  action  in  the  proper 
court  to  set  aside  the  deed.  Afterwards,  the  court  having 
considered  the  matter  from  time  to  time  for  about  three 
months  and  no  action  having  been  begun  in  a  court  having 
jurisdiction  to  set  aside  the  deed,  the  probate  court  re- 
fused to  delay  the  matter  longer  and  entered  an  order  of 
distribution.  From  that  order  the  objector  appealed  to 
the  district  court.  The  above  facts  appear  from  his  plead- 
ing, and  upon  the  hearing  a  judgment  was  entered  against 
the  objector  upon  the  pleadings.  No  one  will  contend 
that  the  probate  court  had  jurisdiction  to  set  aside  the 
conveyance  on  the  ground  that  it  was  obtained  by  fraud, 
and  if  the  probate  court  had  no  such  jurisdiction  the  dis- 
trict court  could  not  obtain  it  by  appeal.  The  district 
court  therefore  manifestly  did  right  in  entering  judgment 
upon  the  pleadings.  The  objector  appealed  to  this  court, 
and  a  motion  is  now  presented  to  dismiss  his  appeal, 
which,  for  the  reason  above  given,  is  sustained,  and  the 

appeal 

Dismissed, 


6 
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Clinton  Joy  Sutphbn,  appellant,  v.  George  A.  Joslyn, 

APPELLEE. 

FiLia)  January  31, 1913.    No.  16,634. 

1.  Judgment:  Conclusiveness:  'Infants.  If  an  action  is  properly  and 
regularly  brought  to  quiet  title  in  real  estate,  and  some  of  the 
defendants  are  minors,  and  service  is  made  as  the  statute  re- 
quires, a  guardian  ad  litem  being  appointed  for  such  minors  who 
performs  all  duties  required  by  the  statute,  and  in  good  faith 
presents  and  protects  their  rights,  the  decree  rendered  upon 
regular  proceedings  and  trial  determines  the  rights  of  the  minors 
as  well  as  those  of  adults. 

2. :    :    Fraud.     J.  contracted  to  purchase  land  from  S., 

and  paid  a  part  of  the  purchase  price.  He  then  discovered  that 
the  title  of  S.  in  the  land  had  been  questioned  and  refused  to 
complete  the  purchase.  It  was  then  agreed  between  the  parties 
that  S.  should  bring  an  action  to  quiet  his  title,  and.  if  successful, 
J.  should  complete  the  purchase.  Held,  That,  there  being  no 
evidence  of  bad  faith  in  the  matter,  such  agreement  did  not  ren- 
der the  decree  in  the  action  so  brought  invalid  as  constructively 
fraudulent 

Appeal  from  the  district  court  for  Douglas  county : 
Alexander  C.  Troup,  Lee  S,  Estellb  and  Wilus  G. 
Sears,  Judges.    Affirmed. 

Rich,  O'Neill  &  (liVbert,  for  appellant 

John  G.  Cowin  and  J.  J.  8ullivan,  contra. 

Barnes,  J. 

The  plaintifiP  in  the  court  below,  now  the  appellant, 
commenced  this  proceeding  to  have  vacated  and  set  aside 
a  certain  decree  of  the  district  court  for  Douglas  county 
rendered  on  the  lOth  day  of  July,  1893,  against  the  plain- 
tiff and  others,  then  minors,  in  an  action  brought  by  De- 
Witt  C.  Sutphen  and  Charles  D.  Sutphen,  grandfather  and 
father  of  the  plaintiff,  respectively,  against  George  A. 
Joslyn,  seeking  to  compel  Joslyn  to  specifically  perform 
his  contract  of  purchase  from  the  Sutphens  of  a  certain 
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Sve-acre  tract  of  land  situated  in  the  city  of  Omaha,  now 
occupied  by  Joslyn  as  his  residence.  It  appears  that  in 
the  suit  in  question,  it  became  necessary  to  determine 
whether  the  plaintiffs  in  that  case,  the  grandfather  and 
father  of  the  plaintiff  herein,  or  this  plaintiff,  together 
with  his  minor  brother  and  sister,  held  the  fee  title  to 
the  property  above  mentioned.  This  question  in  turn 
necessitated  the  construction  of  a  certain  will  of  Emily 
M.  Sutphen,  the  grandmother  of  thi^  plaintiff,  and  the 
wife  and  mother,  respectively,  of  the  plaintiff  in  the 
former  suit  It  further  appears  that  this  plaintiff  and  his 
minor  brother  and  sister  were  made  defendants  in  that 
action,  and  a  guardianf  ad  litem  was  duly  appointed  to 
diefend  them.  The  proper  answer  was  filed  for  them,  and 
the  questions  involved  were  duly  litigated.  The  district 
coqirt  decided  that  the  plaintiffs  in  that  suit,  under  the 
will  above  mentioned,  took  the  fee  simple  title  to  the  land 
in  question,  that  this  plaintiff  and  his  brother  and  sister 
took  nothing,  and  thereupon  decreed  a  specific  perform- 
ance of  the  contract  of  sale  between  the  elder  Sutphens 
and  the  defendant  Joslyn. 

The  plaintiff  in  the  present  action,  more  than  one  year 
after  having  attained  his  majority,  brought  this  suit  in 
the  nature  of  an  original  bill  in  equity  to  have  that  de- 
cree set  aside,  and  for  a  new  trial.  Upon  a  trial  of  the 
issues  joined  the  district  court  dismissed  the  plaintiff's 
petition,  and  from  that  judgment  the  plaintiff  has  prose- 
cuted this  appeal. 

It  is  argued  that  there  was  fraud  in  procuring  the 
decree  of  July  10, 1893.  In  the  present  action  the  district 
court  found  specifically  that  there  was  no  fraud  in  the 
decree  in  question,  and  from  a  careful  reading  of  the 
record  we  are  of  opinion  that  no  other  finding  could  have 
been  made. 

It  appears,  without  dispute,  that  on  the  1st  day  of 
April,  1883,  the  elder  Sutphens  entered  into  a  contract 
with  the  defendant  Joslyn  for  the  sale  and  purchase  of  the 
five-acre  traet  of  land  now  in  question ;  that  the  considera- 


NEBRASKA  REPC 


tion  to  be  paid  was  a  conveyance  ti 
fendant's  home  in  Kountz  Place  ii 
valued  at  the  siim  of  930,000,  an 
flO,000  of  which  was  to  be  cash  in 
payment  to  be  deferred  and  secured 
premises;  that  on  the  5th  day  of  Ap: 
had  progressed  so  far  that  the  elder  ; 
of  the  premises  in  question  and  ten 
defendant  Joslyn;  that  it  was  then 
ever  title  the  elder  Sutphens  posf 
throngh  the  will  of  one  Emily  M, 
suggested  by  Joslyn  that  perhaps  th 
only  a  life  estate  in  the  premises,  a 
absolutely  and  positively  refused  to 
and  pay  the  balance  of  the  purchai 
was  thereupon  submitted  to  the  c 
counsel,  who  advised  that  by  the  i 
elder  Sutphens  took  the  fee  to  the 
and  could  convey  the  same  to  Joslyi 
claim  thereto  on  the  part  of  the  min 
D.  Sutphen.  But,  notwithstanding 
ant  Joslyn  refused  to  further  proco 
was  determined  by  a  court  of  cc 
Tliereupon  the  elder  Sutphens  com 
which  the  decree  of  July  10,  1893 
action  took  the  form  of  a  petition  I 
against  the  defendant  Joslyn  to  co 
formance  of  the  contract  on  his  pi 
Joslyn  filed  an  answer,  alleging,  in  t 
willing  to  specifically  perform  his 
provided  the  elder  Sutphens  could  i 
to  tlie  premises.  He  set  out  in  full 
will  of  Bmily  M.  Sutphen,  and  allcj 
of  that  instrument  the  elder  Sutpl 
estate  in  the  premises;  that  the  fee 
dren  of  the  plaintiff,  Charles  D.  Su 
fore  the  minors  were  necessary  a 
the  proceeding;  and  prayed  that  tin 
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suit  by  proper  pleadings,  and  be  required  to  answer  and 
set  forth  their  rights  in  the  premises.  By  the  order  of 
the  district  court,  the  minor  children  were  made  parties, 
were  required  to  answer,  and  a  guardian  ad  litem  was 
duly  appointed  to  represent  them.  The  guardian  dd  litem 
filed  the  usual  and  customary  answer  in  such  cases,  and 
there  was  thus  presented  for  the  adjudication  of  the  dis- 
trict court  the  precise  question  as  to  who  was  the  fee 
owner  of  the  premises  in  question,  and  what  interest,  if 
any,  therein  was  possessed- by  the  minor  defendants  under 
the  will  of  their  grandmother,  Emily  M.  Sutphen.  That 
the  action  was  thus  brought  in  good  faith,  and  without  any 
concealment  or  collusion,  there  can  be  no  question.  W(^ 
are  tlierefore  of  opinion  that  there  was  no  actual  fraud  in 
the  proceedings  of  which  the  plaintiff  now  complains. 

Upon  the  question  as  to  whether  the  transaction 
amounted  to  constructive  fraud:  The  finding  of  the  dis- 
trict court  set  forth  in  an  able  and  exhaustive  opinion  con- 
tained in  the  record  herein  is,  in  substance,  as  follows: 
The  next  question  is,  did  that  which  was  done  in  fact,  no 
matter  from  what  motive,  constitute  constructive  frjuid 
or  fraud  in  law?  And  we  are  again  impelled  to  tlie 
same  conclusion  upon  this  point,  and  to  hold  that  it  di<l 
not.  There  was  undoubtedly  a  hoiia  fide  intention  between 
the  parties  to  this  sale,  on  the  part  of  the  one  to  buy,  and 
on  the  part  of  the  other  to  sell,  and  after  tlie  discovery 
of  what  the  purchaser  deemed  was  an  obstruction  to  the 
title  there  seemed  to  )>e  the  same  good  faith  desire  on  tlie 
part  of  both  to  test  its  legal  significance  in  the  only  way 
in  which  it  could  be  effectively  tested — in  a  court  of  jns- 
tice.  Now,  it  seems  to  us,  if  this  be  tnie,  it  could  not 
matter  to  any  ohe  concerned  how  tliey  agreed  to  fornnilate 
'he  suit  by  which  this  question  could  be  tested,  so  long  as 
no  one  concerned  was,  or  could  be,  in.  any  manner  preju- 
diced thereby.  There  was  no  coucealnient  from  any  one 
of  any  material  fact;  there  was  no  disputed  fact;  no  ma- 
terial fact  was  involved  over  which  there  could  be  a  dis- 
pute.    There  was  simply  prepared  and  presented  to  the 


^ 
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court  a  single,  pure,  unmixed  question  of  law,  upon  the 
mere  statement  of  which  its  prominence  and  significance 
would  be  at  once  appreciated  by  the  court.  As  we  view 
the  record,  the  above  finding  of  the  district  court  was  cor- 
rect, and  it  is  therefore  adopted,  in  substance,  as  our  o^i^ti. 

It  is  argued,  however,  that  the  proceeding  was  simply 
a  moot  suit  This  ailment  is  not  persuasive.  The  trans- 
action out  of  which  it  became  necessary  to  institute  a  suit 
did  not  originate  in  sham  or  collusion.  Surely  the  elder 
Sutphens  had  a  right  to  know  and  have  judicially  deter- 
mined what  was  the  extent  of  their  interest  in  the  prop- 
erty in  question  by  virtue  of  the  will  of  Emily  M.  Sutphen. 
Likewise  defendant  Joslyn,  after  the  execution  of  the 
contract  of  purchase,  and  he  had  become  the  equitable 
owner  of  the  land,  had  a  right  to  know  the  state  of  the 
title  he  was  to  receive,  and  to  accomplish  that  purpose  a 
construction  of  the  will  waB  required.  That  was  virtually 
what  the  suit  was,  so  far  as  the  rights  of  the  minors  were 
concerned.  Again,  the  Sutphens  might  have  brought  suit 
at  any  time  against  the  minors  to  have  a  construction  of 
that  instrument.  The  minors  themselves  through  a  guard- 
ian ad  litem  or  next  friend  might  have  instituted  such  a 
suit  against  the  elder  Sutphens  for  the  same  purpose. 
The  actual  facts  as  they  existed  were  fully  set  forth  to  the 
court.  The  district  court  which  pronounced  the  decree  in 
question  had  jurisdiction  of  the  parties  and  of  the  subject 
matter.  It  assumed  to  exercise  it,  and  granted  the  relief 
requested.  At  most,  the  decree  may  have  l>een  erroneous, 
but  it  was  not  void. 

It  is  suggested  that  making  the  minors  parties  to  the 
suit  for  specific  performance  had  the  effect  of  depriving 
them  of  a  trial  by  jury.  This  is  not  so,  for  under  no  cir- 
cumstances could  the  rights  of  the  minors  ever  have  been 
a  question  for  a  jury.  It  was  a  pure,  unmixed  question 
of  law  at  all  times,  and  under  all  circumstances  to  be 
determined  by  the  court.  If  it  were  made  to  appear  that 
there  was  involved  in  the  hearing  of  that  case  so  much 
as  a  single  disputed  fact,  a  determination  of  which  would 
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affect,  or  even  tend  to  affect,  a  proper  decision  of  the 
question  of  law  submitted  to  the  court,  there  might  be 
room  for  argument ;  but  such  is  not  the  case.  It  is  urged, 
however,  that  it  was  the  duty  of  the  guardian  ad  litem  to 
have  prosecuted  an  appeal  from  the  decree  in  question. 
It  is  true  that  the  guardian  ad  litem  might  have  prose- 
cuted such  an  appeal,  and  the  district  court  could  have 
directed  him  so  to  do;  but  it  is  evident  from  the  undis- 
puted facts  contained  in  this  record  that  at  the  time  the 
decree  was  rendered  the  court  and  counsel  for  both  parties 
were  of  the  unanimous  opinion  that  the  law  was  correctly 
determined  thereby;  that  under  the  will  the  children  took 
nothing,  and  therefore  to  appeal  would  be  a  work  of 
supererogation. 

From  the  foregoing,  we  conclude  that  the  findings  of 
the  district  court  upon  the  question  of  fraud  are  amply 
sustained  by  the  evidence.  Having  reached  that  conclu- 
sion, it  is  unnecessary  for  us  to  determine  any  of  the 
other  points  urged  by  counsel.  Finding  no  error  in  the 
record,  the  judgment  of  the  district  court  is 

Affirmed. 

Fawcett,  J.,  not  sitting. 

Hameb,  J.,  dissenting. 

No  extended  effort  will  be  made  to  criticise  the  opin- 
ions. The  opinions  ai*e  delivered  in  Noa.  16,634  (ante,  p. 
34)  and  17,236  (p.  45,  post).  I  am  compelled  to  dissent  in 
these  cases  because  I  believe  the  course  pursued  in  the  dis- 
trict court  for  Douglas  county  in  the  original  case  was  in 
disregard  of  the  rights  of  the  heirs.  The  grandmother  in- 
tended the  property  for  her  grandchildren.  No  attention 
was  paid  to  her  wishes  in  the  matter.  While  there  was  no 
evil  intent — ^no  intent  to  deprive  the  grandchildren  of 
Iheir  inheritance — ^the  district  judge  and  counsel  sought 
an  opportunity  to  apply  the  property  otherwise  than  it 
was  intended.  If  that  sort  of  thing  may  be  done  in 
these  cases,  it  may  be  done  in  any  case.    Hereafter,  what- 


40  NEBRASE:A  BEPOBTS.  [Vol.  93 


Kipliafer  t.  JoiItb. 


ever  the  d]sj[>08itioii  of  the  ancestor  toward  his  grand- 
children,  he  may  feel  no  cartainty  that  the  property  which 
he  intends  for  them  will  ever  reach  the  objects  of  his 
bounty.  The  case  made  was  apparently  a  sham  case. 
The  guardian  ad  litem  apparently  made  no  effort  to  suc- 
ceed, and  there  was  no  appeal.  Those  who  were  next  to 
the  children  did  not  take  care  of  them.  There  may  have 
been  no  evil  intent,  but  there  was  an  utter  disregard  of 
the  purpose  of  the  grandmother.  The  district  judge  was 
used  as  a  mere  convenience,  however  honestly  he  may 
have  intended  to  act 


jQLADYS  E.  KiPLINGEB,  APPELLEE,  V.  QBORGB  A.  JOSLYN, 

APPELLANT. 

Filed  Januabt  Zl,  1913.    No.  16,827. 

1.  Infants:    Disabilities.     Under  the  statutes  of  this  state,  the  dis- 

abilities of  a  female,  as  a  minor,  are  ended  when  she  becomes  18 
years  of  age,  and  she  may  thereafter  bring  suits  in  her  own  name, 
and  transact  business  generally.    Parker  v.  Starr,  21  Neb.  680. 

2.  Judgment:  Vacation:    Infants:    Limitations.    To  entitle  a  female 

to  maintain  an  action,  under  the  provisions  of  section  602  of  the 
code,  to  vacate  an  order  or  decree,  and  for  a  new  trial  of  an  action 
in  the  district  court,  her  suit  must  be  commenced  within  two  years 
after  she  becomes  18  years  of  age.  If  plaintiff  relies  on  the  pro 
visions  of  section  442  of  the  code,  the  action  must  be  commenced 
within  one  year  after  arriving  at  full  age. 

Appeal  from  the  district  court  for  Douglas  county: 
Abraham  L.  Sutton,  Judge.    Reversed  and  dismissed. 

John  C.  Coimn  and  John  J.  Sullivan^  for  appellant. 

Rich,  O'Neill  d  Oilbert^  contra. 

Barnes,  J. 

The  plaintiff  in  this  action,  after  she  became  21  years 
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of  age,  filed  her  petition  in  equity  in  the  district  court  for 
Douglas  county  to  set  aside  the  decree  of  that  court  at- 
tacked by  Clinton  Joy  Sutphen  in  Siitphen  v.  Joslyn^  (mte, 
p.  34.  The  grounds  set  forth  in  her  petition  were  the 
same  as  those  assigned  in  the  action  above  mentioned. 
Upon  the  issues  joined  the  district  court  found  and  de- 
creed that  the  action  was  seasonably  commenced  in  point 
of  time,  and  the  plaintiff  as  one  of  the  heirs  of  Charles  D. 
Sutphen  had  a  good  defense  to  the  action  of  her  father 
and  grandfather  against  the  defendant,  George  A.  Joslyn, 
fop  specific  performance  of  the  contract  which  was  decreed 
to  be  enforced  in  that  action.  The  decree  was  set  aside, 
and  she  was  awarded  a  new  trial.  From  that  judgment 
defendant  Joslyn  has  appealed. 

Tlie  appellant  contends  that  the  district  court  erred  in 
holding  that  the  action  was  seasonably  commenced,  and 
awarding  the  plaintiff  a  new  trial.  This  action  was 
brought  under  section  602  of  the  code,  wliich  provides: 
"A  district  court  shall  have  power  to  vacate  or  modify  its 
own  judgments  or  orders,  after  the  term  at  wliicli  sudi 
judgment  or  order  was  made,  *  *  *  by  granting  a  new 
trial.  •  •  •  Fourth.  For  fraud  practiced  by  the  suc- 
cessful party  in  obtaining  the  judgment  or  order.  Fifth. 
For  erroneous  proceedings  against  an  infant,  or  per- 
son of  unsound  mind,  where  the  condition  of  such  de- 
fendant does  not  appear  in  the  record,  nor  the  error  in 
the  proceedings."  Section  609  of  the  code  provides:  "Pro- 
ceedings to  vacate  or  modify  a  judgment  or  order,  for  tlie 
causes  mentioned  in  subdivisions  4,  5,  and  7  of  section 
t>02,  must  be  commenced  within  two  yeai^s  after  tlie  jiulg- 
n)ent  was  rendered  or  order  made,  unless  the  party  en- 
titled thereto  be  an  infant,  or  person  of  unsound  mind, 
and  then  within  two  years  after  removal  of  such  disabil- 
ity/' By  section  5371,  Ann.  St  1911,  it  is  provided :  "All 
male  children  under  twenty-one  and  all  females  under 
eighteen  years  of  age  are  declared  to  be  minors;  but,  in 
case  a  female  marries  between  the  ages  of  sixteen  and 
eighteen^  her  minority  ends." 
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Tn  Parker  v.  Starr,  21  Neb.  680,  it  was  held  that  a 
female  18  years  of  age  may  bring  suit  in  her  own  name, 
and  transact  business  generally.  It  follows  that  under 
onr  statutes  the  plaintiff's  disability  ended  when  she  be- 
came 18  years  of  age.  It  must  be  observed  that  the  plain- 
tiff commenced  this  action  more  than  three  years  after 
her  disability  ended.  But  counsel  for  the  plaintiff  con- 
tend that  section  442  of  the  code,  which  provides  that  "it 
phall  not  be  necessary  to  reserve,  in  a  judgment  or  order, 
the  right  of  an  infant  to  show  cause  against  it  after  his 
attaining  full  age;  but  in  any  case  in  which,  but  for  this 
section,  such  reservation  would  have  been  proper,  the  in- 
fant, within  one  year  after  arriving  at  the  age  of  twenty- 
one  years,  may  show  cause  against  such  order  or  judg- 
ment," has  the  effect  of  granting  the  plaintiff  a  period  of 
four  years  after  she  became  18  years  of  age  in  which  to 
commence  her  action.  Considering  the  several  sections  of 
our  statutes  bearing  upon  this  question  together,  we  are 
of  opinion  that  section  442  does  not  have  the  effect  for 
wliich  the  plaintiff  contends.  It  seems  clear  that,  in  order 
to  maintain  her  action,  plaintiff  must  have  commenced  it 
within  one  year  after  she  became  18  years  of  age. 

In  view  of  the  rule  announced  in  Sutphen  r.  Joslyn^ 
^upra^  where  it  was  held  that  there  was  neither  actual 
nor  constructive  fraud  in  the  action  in  which  the  decree 
of  July  10,  1893,  was  rendered,  and  that  the  decree  was 
binding  upon  the  minors  as  well  as  the  adult  defendants 
therein,  we  are  of  opinion  that  the  plaintiff  could  not 
maintain  this  action.  The  judgment  of  the  district  court 
is  therefore  reversed,  and  the  plaintiff's  action  is  dismissed. 


Bbversed  and  dismissed. 


Fawcett,  J.,  not  sitting. 
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William  IL  Inness,  appelleb,  v.  John  H.  Meybr, 

appellant. 

Filed  Janxtabt  31,1913.    No.  16,939. 

1.  TtLTtDt  u&d  Child:  Action  tob  Sckvicbs  or  Iitfant.    As  a  general 

rnle,  the  rii^t  of  actton  for  the  services  or  earnings  of  an  un- 
emancipated  minor  is  in  the  parent,  and  this  is  invariably  true 
where  the  contract  of  emplojrment  was  made  by  the  parent 

2.  Appeal:  Tbial  bt  Coubt:    Findinos.    Where  a  question  of  fact  in 

an  action  at  law  is  submitted  to  the  court,  without  a  Jury,  upon 
competent  evidence,  the  Judgment  of  the  court  is  entitled  to  the 
same  weight  and  consideration  as  the  verdict  of  a  Jury;  and  the 
finding  and  Judgment  will  not  be  disturbed  on  appeal,  although 
the  evidence  was  conflicting,  unless  it  can  be  said  that  the  find- 
ing is  clearly  wrong. 

Appeal  from  the  district  court  for  Wheeler  county: 
James  N.  Paul,  Judge.    Affirmed. 

G.  N.  Anderson^  for  ai^llaut. 

J.  R.  8vmn  and  T.  D.  Meese,  oontra. 

Bainbb,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Wheeler  county.  It  appears  that  the  plaintiff  and 
defendant  entered  into  an  agreement  by  which  plaintiff's 
son,  a  boy  about  15  years  of  age,  who  was  living  witli  and 
being  supported  by  his  father,  was  to  herd  cattle  for  tlie 
defendant,  and  defendant  agreed  to  pay  plaintiff  for  tho 
services  of  his  son  fl8  a  month.  The  services  were  per- 
formed, as  claimed  by  the  plaintiff,  for  a  period  of  four 
months  and  fourteen  days.  On  defendant's  refusal  to 
pay  for  the  services  in  question,  plaintiff  brought  an  ac- 
tion in  justice  court  of  Wheeler  county,  and  recovered  a 
judgment  against  the  defendant  for  the  sum  of  |81.69. 
Tlie  defendant  appealed  to  the  district  court,  and  on  a 
trial,  without  the  intervention  of  a  jury,  plaintiff  again 
had  judgment  for  f80.33.  To  reverse  that  judgment  the 
defendant  has  prosecuted  this  appeal. 
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Two  groandfi  for  a  reversal  are  assigned,  wfaicli 
stated  as  follows:  First  The  defendant  was  not 
party  in  interest,  and  bad  not  the  le^  capacity 
tain  this  action.  Second.  The  judgment  is  not  8 
by  sufficient  evidence. 

In  sapport  of  defendant's  first  assignment,  It  ii 
that  plaintiff's  minor  son  was  the  real  party  in 
and  the  action  conld  only  be  maintained  by  him 
or  by  his  next  friend.  The  testimony  discloses 
plaintiff  had  not  emancipated  his  son,  bnt>  on 
trary,  claimed  his  wages;  that  the  contract  with 
ant  was  made  by  plaintiff,  and  not  by  the  minor  i 
made  no  claim  for  his  services.  In  such  a  case,  1 
be  said  that  the  minor  son  of  the  plaintiff  was 
party  in  interest  As  a  general  rule,  the  right  ( 
for  the  services  or  earnings  of  an  anenumcipate 
is  in  the  parent  This  is  invariably  tme  where 
tract  of  employment  was  made  by  the  parent 
1 631.  As  shown  by  the  evidence  in  this  case,  plaii 
the  real  party  in  interest,  was  the  proper  party 
this  action,  and  defendant's  contention  cannot 
tained. 

In  support  of  the  second  assignment  of  error, 
gucd  that  the  evidence  is  insufficient  to  support  1 
meut,  for  the  reason  that  the  plaintiff  was  entitle 
ceive  compensation  at  the  rate  of  f  18  a  month,  < 
30  days  as  a  month,  instead  of  26  days,  as  claime 
plaintiff.  The  plaintiff  testified  that  it  was  the 
amoug  cattlemen  to  pay  for  such  services  at  the 
26  diiya,  instead  of  30  days,  a  month;  that  this 
understanding  between  plaintiff  and  defendant 
time  the  services  in  qnestion  were  contracted  for; 
a  former  occasion  defendant  had  paid  plaintiff 
services  at  the  rate  of  26  days  a  monlii,  and  this  U 
was  not  denied  by  the  plaintiff.  The  defendant 
sists,  however,  that  he  was  entitled  to  receive  the 
of  the  plaintiff's  son  for  full  30  days  for  each  mo 
ing  which  be  was  employed.    That  question,  howe 
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suhmitted  to  the  court  upon  competent  evidence,  and, 
even  if  it  was  somewhat  conflicting,  the  finding  of  the  trial 
court  is  entitled  to  the  same  weight  ajs  the  verdict  of  a 
jury,  and  such  finding  and  judgment  of  the  trial  court 
will  not  be  disturbed  on  appeal. 

Fop  the  foregoing  reasons,  the  judgment  of  the  distri.^t 
court  is 

Affirmed. 


DbWitt  C.  Sutphbn  bt  al.,  appellees,  v.  George  A. 
JosLYN,  appellant;  Gladys  E.  Kiplingbr,  appellee. 

Filed  Januakt  31, 1913.    No.  17,236. 

Appeal:  Relief.  Where  It  appears  that  the  district  court  has  erro- 
neously vacated  a  former  judgment  and  granted  a  new  trial  of  an 
action  in  that  court,  the  former  judgment  should  be  reinstated 
and  affirmed. 

Appeal  from  the  district  court  for  Doujijlas  county: 
Alexander  C.  Troup,  Judge.  Reversed^  and  judgment 
of  district  court  reinstated. 

John  C.  Cowin  and  /.  J.  Sullivcm^  for  appellant. 

Rich,  Oilbef^t  d  ISfolun,  contra. 

Barnes,  J. 

.  Gladys  E.  Kiplinger,  formerly  Gladys  E.  Sntphen,  by 
her  petition  in  equity,  obtained  an  order  setting  aside  a 
decree  for  the  specific  performance  of  a  contract  for  the 
sale  of  certain  real  estate,  and  for  a  new  trial ;  she  having 
been  a  minor  when  the  decree  was  rendered  against  her. 
By  that  decree  it  was  adjudged  that  her  father  and  grand- 
father took  the  fee  title  to  the  land  in  question  therein 
under  the  will  of  her  grandmother,  Emily  M.  Sutphen; 
thcat  aa  such  fee  owners  they  could  convey  a  good  title 
thereto;  and  the  defendant  Joslyn  was  required  to  spe- 
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ciflcally  jiorforiu  his  contract  of  purchase  thereof.  After 
tlie  new  trial  was  granted  she  filed  a  demurrer  to  the 
answer  and  cro8S-i)etiti()n  of  defendant  Joslyn ;  the  grounds 
of  her  demurrer  being;  First.  That  the  court  had  no 
jurisdiction  over  the  person  of  the  defendant,  or  the  sub- 
ject matter  of  the  action.  Second.  That  several  causes  of 
action  are  improperly  joined.  Third.  The  cross-petition  did 
not  state  facts  sufficient  to  constitute  a  canse  of  action. 
The  district  court  sustained  the  demurrer,  and  dismissed 
the  answer  and  cross-petition.  From  that  judgment  de- 
fendant Joslyn  has  appealed.  This  case,  therefore,  presents 
for  our  determination  the  identical  question  decided  in 
t^ntphen  V.  Joslyn^  atite,  p.  34,  wherein  it  was  held  that 
by  the  decree  of  July  10,  1893,  which  is  the  one  in  ques- 
tion, the  plaintiffs  in  that  action  took  the  fee  to  the  land 
in  question,  and  that  their  deed  conveyed  a  good  title  to 
the  defendant  Joslyn. 

For  the  reasons  stated  in  our  opinion  in  Sutphen  v. 
Joslyn^  ante,  p.  34,  we  conclude  that  Joslyn's  answer  and 
cross-petition  stated  a  good  defense  to  the  claims  of  the 
minor  heirs  of  Charles  D.  Sutphen,  of  whom  the  appellee 
herein  is  one;  that  the  trial  court  erred  in  sustaining  the 
demurrer  and  vacating  its  former  decree. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  decree  of  July  10, 1893,  is  reinstated  and  affirmed. 

Judgment  accordingly. 
Fawcett,  J.,  not  sitting. 


State,  ex  rel.  County  of  Douglas,  appellee,  v.  Felix 
J.  McShanb,  Jr.,  Sheriff,  appellant. 

Filed  January  31, 1913.    No.  17,653. 

Statutes:    Constitution alitt.     So   much   of  chapter   63,    laws   1907, 
as  authorizes  the  county  board  of  counties  having  more  than 
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100,000  inhabitants  to  contract  with  the  lowest  and  best  bidder 
for  feeding  prisoners  in  the  county  jail  is  violatiye  of  the  proyi- 
sions  of  section  11»  art  III  of  the  constitution. 

Appeal  from  the  district  court .  for  Douglas  county : 
Alexander  G.  Troup,  Judgb.     Reversed  and  dismissed. 

Arthur  F.  Mullen,  for  appellant 

James  P.  English,  Albert  8.  Ritchie  and  Charley  L. 
Fritscher,  Jr.,  contra. 

Barnes,  J. 

The  relator  brought  this  action  in  the  district  court  for 
Douglas  county  for  a  writ  of  mandamus  to  compel  the 
respondent,  as  sheriff  of  that  county,  to  allow  the  relator 
and  the  firm  of  Garnipee  &  Flannigan  admission  to  the 
jail  of  Douglas  county  in  order  to  furnish  meals  to  the 
prisoners  confined  therein  for  and  during  the  year  1912 
under  a  contract  entered  into  for  that  purpose  between 
the  county  commissioners  and  said  firm  under  the  pro- 
visions of  section  5,  ch.  28,  Comp.  St.  1905,  as  amended  by 
chapter  53,  laws  1907.  The  respondent  filed  an  answer  to 
the  alternative  writ.  The  district  court  held  that  the 
answer  stated  no  defense,  the  writ  of  mandamus  was  al- 
lowed as  prayed,  and  the  respondent  has  appealed. 

The  appellant  assigns  error  in  overruling  and  disregard- 
ing his  answer,  and  awarding  a  writ  of  mandamus  as 
prayed,  and  contends  that  so  much  of  the  amendatory  act 
of  1907  as  provides  that  "it  shall  be  the  duty  of  the  board 
of  county  commissioners  to  advertise  on  or  before  De- 
cember 1,  1907,  and  annually  thereafter,  for  proposals  for 
furnishing  meals  to  prisoners  in  the  county  jail  according 
to  specifications  set  forth  in  said  advertisement,  and  on 
or  before  the  first  day  of  January  in  each  year  to  contract 
with  the  lowest  and  best  bidder  for  feeding  prisoners  in 
the  county  jail,"  is  unconstitutional  and  void:  First. 
Because  the  amendatory  act  is  violative  of  the  provisions 
of  section  11,  art*  III  of  the  constitution,  which  says: 
"No  bill  shall  contain  more  than  one  subject^  and  the  same 
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sliall  be  clearly  expressed  in  its  title."     Second.    The 
amendatory  act  is  broader  than  its  title.    Third.  The  ajct, 
bgth  directly  and  by  implication,  amends  several  sections 
of  the  general  laws  of  the  state  relating  to  the  powers  and 
duties  of  the  county  board  and  the  powers  and  duties  of 
the  sheriff  without  expressly  repealing  such  sections  and 
reenacting  them.    Fourth.  That  the  act  is  local  and  special 
lojrislation,  and  is  violative  of  section  15,  art.  Ill  of  the 
constitution,  which  provides:    "The  legislature  shall  not 
pass  local  or  special  laws,    ♦    ♦    ♦    where  a  general  law 
can  be  made  applicable,  no  special  law  shall  be  enacted." 
On  the  first  proposition  it  may  be  said  that  the  act  in 
question  purports  to  amend  section  5,  ch.  28,  Comp.  St. 
1905,  entitled  "Pees,"  and,  in  so  far  as  it  treats  of  that 
subject,  it  may  be  said  to  be  germane  to  the  section 
amended.    It  appears,  however,  that  the  act  provides  that 
for  boarding  prisoners  the  sheriff  shall  receive  50  cents 
per  day,  "provided  tliat  in  counties  having  by  the  last 
preceding  national  or  state  census  a  x>opulation  in  excess 
of  100,000  the  sheriff  shall  receive  for  boarding  prisoners, 
including  jail  supplies,  39  cents  per  prisoner  per  day 
until  January  1,  1908,  and  it  shall  be  the  duty  of  the 
board  of  county  commissioners  to  advertise  on  or  before 
December  1,  1907,  and  annually  thereafter,  for  proposals 
for  furnishing  meals  to  prisoners  in  the  county  jail  ac- 
cording to  specifications  set  forth  in  said  advertisement, 
and  on  or  before  the  first  day  of  January  in  each  year  to 
contract  with   the  lowest  and  best  bidder  for  feeding 
prisoners  in  the  county  jail;  provided,  further,  that  the 
sheriff  shall,  on  the  first  Tuesday  in  January,  April,  July 
and  October  of  each  year,  mate  a  report  to  the  board  of 
county  commissioners  or  supervisors  under  oath,  showing 
the  items  of  fees  except  mileage  collected  or  earned,  from 
whom,  at  what  time  and  for  what  service,  and  the  total 
amount  of  fees  collected  or  earned  by  such  officer  since 
the  last  report,  and  also  the  amount  collected  or  earned 
for  the  current  year,  and  he  shall  then  pay  all  fees  earned 
to  the  county  treasurer." 
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It  must  be  said  that  section  5,  ch.  28,  Oomp.  St.  1905, 
dealt  exclusively  with  the  subject  of  sheriff's  fees,  and 
fixed  the  amount  of  fees  he  was  to  receive  for  official  acts 
performed  by  him ;  that  that  part  of  the  proposed  amend- 
\  ment  which  is  claimed  to  be  unconstitutional  does  not 

deal  with  the  subject  of  fees,  but  deals  with  matters  en- 
tirely foreign  to  the  subject  matter  of  the  original  section, 
and  refers  specifically  to  the  lowers  and  duties  of  the 
county  board.  It  attempts  to  take  the  control  of  feeding 
prisoners  away  from  the  sheriff  and  place  it  with  the 
county  board,  which  is  a  matter  regulated  by  a  distinct 
section  of  the  statute.  The  subjects  are  not  closely  re- 
lated, and  are  not  germane  to  each  other. 

In  West  Point  W.  P.  d  L.  I.  Go.  v.  State,  49  Neb.  223, 
the  court  construed  an  amendatory  act  passed  by  the 
legislature  of  1887  (laws  1887,  ch.  107)  by  which  it  was 
attempted  to  include  in  the  amendment  a  provision  for 
the  construction  and  maintenance  of  suitable  fishways  for 
the  passage  of  fish  over  and  around  milldams.  The  title 
to  the  act  amended  was  "an  act  to  prohibit  the  catching  of 
game  fish  in  certain  seasons,"  and  the  court  held  that  so 
much  of  the  act  as  related  to  the  construction  and  main- 
tenance of  fij^ways  was  foreign  to  the  subject  of  the  title 
of  the  original  and  amendatory  acts,  and  was  therefort 
void.  In  Trumhle  v.  Trumhle,  37  Neb.  340,  it  was  held 
that  the  attempted  amendments  of  the  legislature  to  tlie 
decedent  law  of  Nebraska  providing  a  new  method  for  the 
disposition  of  homesteads,  and  containing,  ainohg  other 
things,  a  provision  whereby  homesteads  should  be  ap- 
praised ui>on  proceedings  instituted  by  the  county  judge, 
were  invalid  and  unconstitutional.  In  the  opinion  in  tliat 
case  the  authorities  are  collected  and  discusvsed,  and 
among  them  are  Smails  v.  White,  4  Neb.  353,  State  v.  Lan- 
caster County,  6  Neb.  474,  State  v.  Lancaster  County,  17 
Neb.  85,  Touzalin  v.  City  of  Omaha,  25  Neb.  817,  Strick- 
lett  V,  State,  31  Neb.  674,  and  many  other  cases,  which 
clearly  support  the  respondent's  contention. 

It  is  contended  by  the  relator,  however,  that  section  5, 
7 
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ch.  28,  Comp.  St  1905,  was  a  ]>art  of  the  Revised  Statutes 
of  1866,  and  the  limitations  prescribed  in  section  11,  art. 
Ill  of  the  constitution  of  1875,  do  not  apply  to  any  laws 
that  were  passed  prior  to  its  adoption.  It  was  decided, 
however,  in  Armstrong  v,  Mayer^  60  Neb.  423,  that  the 
legislature ,  when  amending  a  section  of  a  statute,  must 
comply  with  the  provisions  of  our  present  constitution, 
regardless  of  the  time  when  the  statute  was  enacted. 
Preston  v.  Stover y  70  Neb.  632;  Knight  v.  Lancaster 
County^  74  Neb.  82.  It  may  be  fairly  said  that  the  part 
of  the  section  above  quoted  was  not  within  the  title  to 
either  the  original  or  amendatory  acts,  and  was  not  ger- 
mane to  the  subject  of  either  of  those  acts.  We  are  there- 
fore of  opinion  that  so  much  of  the  amendatory  act  as 
refers  to  the  powers  and  duties  of  the  board  of  county 
commissioners  is  unconstitutional  and  void.  Having 
reached  this  conclusion,  the  other  points  urged  by  respond- 
ent will  not  be  considered. 

A  careful  reading  of  the  amendatory  act  satisfies  us 
that,  after  eliminating  the  unconstitutional  portion  of  it, 
the  remainder  of  the  act  is  complete  in  itself,  and  capable 
of  enforcement  It  has  been  repeatedly  held  that,  if  the 
unconstitutional  and  constitutional  provisions  of  an  act 
can  be  separated  and  leave  the  remainder  of  it  capable  of 
enforcement,  the  unconstitutional  provisions  will  be 
stricken  out,  and  the  constitutional  provisions  will  be 
preserved.  Scott  v.  Flowers ^  61  Neb.  620;  Trumhle  v. 
Trumhle,  supra;  Stricklett  v.  State^  supra;  State  v.  Stuht, 
52  Neb.  209. 

From  the  foregoing,  it  follows  that  the  contract  upon 
which  the  relator  bases  its  right  to  the  writ  of  mandamus 
was  not  authorized  by  law,  and  the  district  court  erred  in 
overruling  and  disregarding  the  respondent's  answer  and 
awarding  the  writ  as  prayed.  The  judgment  of  the  dis- 
trict court  is  therefore  reversed,  and  the  action  is  dis- 
missed. 

Reversed  and  dismissed. 
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John  F.  Pipbr,  appelleb,  v.  John  Nbylon,  appellant. 

FiLKD  Jakuabt  31, 1913.    No.  17,803. ' 

1.  BillB  and  JTotes:  Trial.  Dibecthto  Verdict.  In  a  suit  on  an  un- 
paid, past-due  negotiable  promissory  note,  it  is  the  duty  of  the 
trial  court  to  direct  a  yerdict  in  favor  of  the  plaintiff,  where  the 
uncontradicted  evidence  of  witnesses  whose  credibility  is  not 
qneetioned  shows  that  the  plaintiff  is  a  hona  fide  holder  of  the 
note;  that  he  purchased  it  for  value  before  maturity,  without 
knowledge  of  any  infirmity  therein,  or  of  any  facts  indicating  bad 
fUth  in  taking  it    Piper  v.  Neylon,  88  Neb.  253. 

8.  Appeal:  Law  or  ths  Case.  Rulings  of  the  supreme  court  on  the 
admissibility  of  evidence  become  the  law  of  the  case,  and  will  be 
adhered  to  on  a  subsequent  appeal,  unless  such  rulings  are  shown 
to  have  been  clearly  wrong. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Shepherd  d  Ripley  and  J.  B.  Strode,  for  appellant. 

Burkett,  Wilson  &  Brown,  contra. 

Barnes,  J. 

This  case  is  before  the  court  on  a  third  appeal.  As  was 
stated  in  Piper  v.  Neylon,  88  Neb.  253 :  "This  is  a  suit  on 
a  promissory  note  for  |700  dated  December  26,  1901,  and 
due  July  1,  1903.  The  petition  contains  a  copy  of  the 
note,  and  in  substance  states:  It  was  executed  by  John 
Neylon,  defendant,  and  was  delivered  to  Lee  Parker, 
payee,  from  whom  Johji  F.  Piper,  plaintiff,  purcliased  it 
before  maturity  for  value  in  the  regular  course  of  busi- 
ness, without  notice  of  any  equities  between  the  maker 
and  the  payee.  It  was  indorsed  ^Lee  Parker,  without  re- 
course,' May  1,  1903^  and  delivered  to  plaintiff  the  same 
day.  After  maturity  it  was  placed  with  the  Farmers 
Bank  of  Lyons  and  the  First  National  Bank  of  Lincoln 
for  collection.  Upon  defendant's  failure  to  make  payment, 
the  note  was  returned  to  plaintiff.    Defendant  in  his  an- 
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swer  admitted  the  execution  of  the  note,  bnt  stated  that 
it  was  given  in  payment  of  a  worthless  stallion,  which  de- 
fendant, by  false  and  fraudulent  representations  of  Par- 
ker, was  induced  to  buy  for  breeding  purposes  alone.  The 
answer  further  alleges:  'The  plaintiff  is  not  an  innocent 
purchaBer  and  bona  fide  holder  of  said  note,  having  had 
at  all  times  full  notice  and  knowledge  of  the  equities  be- 
i  ween  the  parties  and  of  the  terms  of  the  said  sale,  and  of 
the  representations  inducing  the  same,  and  that,  aa  de- 
fendant is  informed  and  believes,  he  is  not,  in  fact,  the 
owner  of  said  note,  but  merely  a  cover  and  shield. for  the 
said  Lee  Parker  In  his  attempt  to  collect  the  «ame/  The 
reply  was  a  general  denial.  A  judgment  in  favor  of  de- 
fendant was  reversed  here  on  a  former  appeal.  Piper  v% 
Neylon,  81  Neb.  481.  The  case  was  retried,  and  at  the 
second  trial  defendant  again  prevailed."  On  appeal  that 
judgment  was  reversed  for  the  refusal  of  the  trial  court 
to  direct  the  jury  to  return  a  verdfbt  for  the  plaintiff.  On 
the  third  trial  the  district  court  directed  such  a  verdict, 
and  from  a  judgment  thereon  the  defendant  has  prose- 
cuted this  appeal. 

Defendant  contends  that  the  trial  court  erred  in  ex- 
cluding certain  evidence  from  the  consideration  of  the 
jury.  The  competency  and  materiality  of  all  of  this  evi- 
dence was  considered  upon  the  last  appeal,  and  it  was 
held  that  it  should  have  been  excluded.  We  adhere  to 
what  w^as  said  in  that  opinion,  and  defendant's  contention 
on  that  point  must  fail. 

It  is  also  argued  that  the  court  erred  in  sustaining  a 
motion  to  strike  out  the  indorsement  found  on  the  back 
of  the  note  in  question.  It  is  a  sufficient  answer  to  this 
argument  that  the  indorsement  was  hold  by  our  former 
opinion  to  have  been  improperly  received  in  evidence. 

It  is  further  contended  that  the  plaintiff  was  not  an 
innocent  purchaser  of  the  note:  First,  because  he  ob- 
tained it  at  a  discount;  second,  it  is  claimed  that  he  heard 
the  representations  as  to  the  quality  of  the  horse  at  the 
time  of  the  sale;  and,  third,  that  there  is  testimony  tend- 
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ing  to  show  that  he  was  once  the  owner  of  the  horse.  The 
evidence  on  the  first  two  points  above  mentioned  was  be- 
fore this  court  on  the  last  appeal,  where  it  was  held  that 
the  trial  court  should  have  instructed  the  jury  to  return 
a  verdict  for  the  plaintiff.  Upon  the  first  proposition  it 
'may  be  said,  lu)wever,  that  the  fact  that  plaintiff  pur- 
chased the  note  in  controversy  for  less  than  its  face  value 
would  not  prevent  his  recovery  as  a  bona  fide  holder.  Can- 
non V.  Canfield,  11  Neb.  506 ;  Citizens  Bank  v.  Ryman^  12 
Neb.  541.  In  Sully  v.  Goldsmith,  32  la.  397,  it  was  shown 
that  the  plaintiff  bought  the  note  in  question  for  two- 
thirds  of  its  value.  There  was  a  verdict  for  the  defendant, 
and  the  supreme  court  of  Iowa  reversed  the  judgment  and 
set  aside  the  verdict.  It  appears  in  the  instant  case  that 
plaintiff  received  the  note  from  Parker  as  part  payment 
for  a  house,  and  there  was  nothing  in  the  transtiction 
tending  to  show  a  want  of  bona  fides  on  his  part. 

Finally,  it  is  conceded  in  appellant's  brief  that  the  only 
evidence  in  this  record  that  was  not  before  the  court  on 
the  former  appeal  is  a  statement  that  plaintiff  was  once 
the  owner  of  the  horse  in  question.  Neylon  testified  that 
Piper  said  to  a  stranger  in  Neylon's  barn  that  he  once 
owned  the  horse.  This  v^  denied  by  Piper.  That  fact, 
however,  if  true,  is  immaterial,  and  would  not  require  the 
trial  court  to  submit  the  question  of  the  bona  fides  of 
plaintiff'B  purchase  of  the  note  to  the  jury.  It  must  be 
observed  that  neither  the  time  when  plaintiff  is  alleged 
to  have  owned  the  horse,  nor  how  long  he  owned  him,  if 
at  all,  was  stated;  and  notliing  was  shown  inconsistent 
with  the  fact  that,  if  he  owned  the  horse  at  all,  it  was  when 
he  was  a  mere  colt  and  his  qualities  could  not  have  been 
known.  To  entitle  the  defendant  to  a  submission  of  his 
case  to  the  jury,  it  was  necessjiiy  for  him  to  show  to  the 
court  that  the  testimony  in  question  would  have  a  ma- 
terial bearing  upon  the  question  of  the  good  faith  of  the 
plaintiff's  purchase  of  the  note. 

As  we  view  the  record,  it  contains  no  additional  evi- 
dence which  would  entitle  the  defendant  to  a  submission 
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of  his  case  tothe  jury.  It  follows  that  the  district  court 
did  not  err  in  directing  the  jury  to  return  a  verdict  for 
the  plaintiff,  and  the  judgment  of  the  district  court  is 

Affirmed. 


Fbux  J,  MoShanb,  Jb.^  Sheriff,  appellant,  v.  State 

OF  Nebraska,  appellee. 

FiLKD  Januabt  81, 1913.    No.  17,844. 

Sheiiifs;   Compensatton.    The  question  decided  in  this  case  is  identi- 
cal with  the  one  determined  In  Btate  v.  McBhane,  ante,  p.  46. 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  James  Cosgrave,  Judge.    Reversed. 

Arthur  F.  Mullen^  for  appellant. 

Oromt  Q.  Martin^  Attorney  Qeneral,  and  George  W. 
Ayres,  contra. 

Barnes,  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
sustaining  the  action  of  the  auditor  of  public  accounts  in 
disallowing  a  i>ortion  of  a  claim  presented  by  plaintiff  to 
the  auditor  of  public  accounts  for  allowance  against  the 
state. 

It  appears  that  plaintiff,  as  the  sheriff  of  Douglas 
county,  presented  the  claim  in  question  to  the  auditor  on 
or  about  the  1st  day  of  September,  1912.  There  was  con- 
t^iined  in  that  claim  the  following  item:  "Board  of  pris- 
oners from  date  of  conviction,  August  27,  1912,  to  August 
30, 1912,  4  days,  at  50c  a  day,  f  2."  All  of  the  other  items 
of  the  claim  were  allowed  except  the  one  specifically  de- 
scribed, which  was  allowed  at  only  19  cents  a  day.  From 
the  allowance  of  the  claim  and  the  disallowance  of  a 
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part  of  the  item  above^  set  forth,  the  plaintiff  appealed 
to  the  district  court  for  Lancaster  county.  Plaintiff  filed 
a  petition  in  the  usual  form.  To  this  petition  the  state 
filed  a  general  demurrer,  which  was  sustained,  and  judg- 
ment was  rendered  against  the  plaintiff  dismissing  the 
action,  and  for  costs.  From  that  judgment  the  plamtitt 
has  prosecuted  this  appeal. 

The  record  contains  a  stipulation  that  the  question 
presented  for  determination  in  this  case  is  identical  with 
the  one  recently  decided  by  this  court  in  State  v.  McShane 
ante  p  46,  and  the  two  cases  have  been  consolidated  and 
argued  as  one.    In  disposing  of  this  question,  it  is  suffi- 
cient to  say  that  in  that  case  it  was  held  that  the  provision 
contained  in  chapter  53,  laws  1907,  by  which  the  legisla- 
ture attempted  to  authorize  the  county  commissioners  m 
counties  having  more  than  100,000  inhabitants  to  let  con- 
tracts for  feeding  prisoners  in  the  county  jail  to  the  low- 
est and  best  bidder,  is  unconstitutional  and  void     It  fol- 
lows, therefore,  that  the  plaintiff  was  not  bound  by  the 
terms  of  the  contract  between  the  county  board  of  Douglas 
county  and  Garnipee  &  Flannigan,  which  was  upheld  by 
the  district  court;  and,  plaintiff  having  funiisbcd  tl.e 
meals  in  question  to  a  state's  prisoner,  which  fact  was 
admitted  by  the  demurrer,  he  was  clearly  entitled  to  the 
compensation  mentioned  in  that  part  of  chapter  53  re- 
maining in  force,  by  which  it  is  declared  that  the  sheiift 
shall  receive  the  sum  of  50  cents  a  day  for  furnishing 
meals  to  such  a  prisoner. 

We  are  therefore  of  opinion  that  the  court  erred  in  sus- 
taining the  demurrer  to  plaintiff's  petition,  and  in  dis- 
missing his  action.  The  judgment  of  the  district  court 
is  reversed  and  the  cause  is  remanded  for  further  proceed- 

^°2^  Reveesed. 
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Champion  Iron  Company,  appellant,  v.  City  of  South 

Omaha,  appblleb. 

FiUED  Januabt  31, 1913.    No.  16,960. 

"L  Xanicipal  CorporatioiiB:  Public  Buildings:  Accesboribs.  The  In- 
stallation of  cells  in  a  "city  hall/'  to  be  used  in  connection  with 
a  police  court  held  in  the  building,  is  incidental  to,  and  not  in- 
consistent with,  the  general  purpose  for  which  such  a  building 
may  be  erected. 

2. :    :    Authorization.    It  Is  impossible  to  lay  down  an 

exact  definition  of  the  term  "city  hall."  If  separate  buildings 
for  different  departments  of  city  administration  are  erected  upon 
the  same  site,  so  related  to  each  other  and  to  the  main  structure 
as  to  form  practically  a  part  of  the  same  general  plan,  each  of 
the  buildings  would  be  authorized  by  a  vote*  conferring  power  to 
issue  bonds  "to  purchase  a  site  and  erect  a  city  hall  thereon." 

8. :    :    .     Under  the  facts  recited  in  the  opinion, 

held  that  the  erection  of  cells  in  the  police  court  building  should 
be  considered  as  forming  a  part  of  the  general  plan  for  a  city 
hail,  and  that  the  cost  thereof  is  properly  payable  out  of  the 
money  appropriated  by  the  vote  upon  the  issuance  of  bonds  for 
the  purchase  of  a  site  and  erection  of  a  city  hall  thereon. 


Appeal  from  the  district  court  for  Douglaa  county: 
Howard  Kennedy,  Judge.    Reversed. 

Lambert  d  Winters^  for  appellant. 

John  P.  Breen  and  A.  H.  Murdoch,  contra. 

Letton,  J. 

This  is  an  action  to  recover  a  balance  due  upon  a  writ- 
ten contract  for  installing  cell  work  in  a  building  erected 
by  the  city  of  South  Omaha,  The  city  defends  upon  the 
gnmnd  that  it  wais  without  power  or  authority  to  make 
and  enter  into  the  contract  sued  upon,  for  the  reason  that 
no  appropriation  had  previously  been  made  by  the  city 
either  to  construct  the  building  or  to  install  the  cell  work 
as  a  part  thereof,  and  that  there  were  no  funds  available 
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for  that  purpose  in  the  city  treasury.  At  the  eloee  of 
plaintiff's  testimony  the  court  directed  a  verdict  in  favor 
of  the  city,  i  .id  from  a  judgment  dismissing  the  action 
the  plaintiff  has  appealed. 

The  evidence  shows  that  a  petition  was  presented  to  the 
city  council,  asking  it  to  call  an  election  for  the  purpose 
of  8ul)mitting  to  the  voters  of  the  city  the  question  of 
issuing  bonds  to  the  amount  of  $70,000  for  the  purpose  of 
I}urchasing  ground  and  erecting  a  city  hall  thereon  for  the 
use  of  the  city.  An  ordinance  was  passed  in  conformity 
to  the  prayer  of  the  petition,  and  a  special  election  held 
under  a  call  which  submitted  to  the  voters  the  question 
of  issuing  the  bonds,  the  proceeds  to  be  used  "to  purchase 
a  site  and  erect  a  city  hall  thereon  for  the  use  of  the  city." 
The  proposition  for  the  issuance  of  the  bonds  carried  at 
the  election,  and.  an  ordinance  was  afterwards  passed  pro- 
viding for  the  issuance  of  the  bonds,  and  declaring  that 
"the  funds  derived  from  the  sale  of  said  bonds  shall  be 
<levoted  exclusively  to  the  purcha^se  of  a  site  and  the  erec- 
tion thereon  of  a  city  hall  for  the  use  of  the  city."  The 
evidence  further  shows  that  a  site  was  purchased,  a  city 
hall  erected,  and  another  building  erected  upon  a  portion 
of  the  site  purchased. 

The  section  of  the  charter  governing  the  issuance  of 
bonds,  so  far  as  i)ertinent,  is  as  follows  (Ann.  St.  1907, 
sec.  8410) :  "The  mayor  and  council  may  purcliase  tlie 
necessary  grounds  and  erect  thereon  a  city  hall  and  otlior 
buildings  that  may  be  necessary  for  tlie  use  of  the  city. 
For  the  purpose  of  paying  the  cost  thereof,  the  mayor  and 
council  are  authorized  to  issue  bonds  in  anv  sum  not  ex- 
reeding  |100,000 "  This  is  followed  by  a  provision 
regulating  the  issuance  of  bonds.  Sections  8290,  8291, 
and  8292  provide,  in  substance,  that  the  city  council  sliall 
pass  an  ordinance  to  be  termed  "Annual  Appropriation 
Bill,"  which  shall  specify  the  object  and  purpose  for  which 
appropriations  are  to  be  made;  that  an  estimate  shall  be 
prepared  before  the  appropriation  is  made  each  year ;  and 
that  the  mayor  and  council  shall  have  no  power  to  issue 
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or  draw  any  order  or  warrants  for  the  payment  of  money, 
unless  the  same  shall  have  been  appropriated  or  ordered  by 
ordinance,  or  the  claim  has  been  allowed  and  the  appro- 
priation out  of  which  such  claim  is  payable  has  been  made 
as  provided  in  the  annual  appropriation  bill.  Section 
8304,  in  substance,  provides  that  no  contract  shall  be 
made  and  no  expense  incurred,  "unless  an  appropriation 
shall  have  been  previously  mader  concerning  such  expense, 
except  as  herein  otherwise  expressly  provided." 

The  plaintiff  contends  that  the  provision  of  section  8410 
giving  power  to  erect  a  city  hall  and  other  buildings,  and 
for  inning  bonds  for  the  purpose  of  paying  for  the  same, 
is  of  itself  an  appropriation  of  the  funds  derived  from  the 
sale  of  the  bonds  to  the  purpose  for  which  they  are  voted, 
and  that  the  provision  with  reference  to  annual  appro- 
priation bills  applies  only  to  money  derived  from  taxation 
and  other  sources.  This  seems  to  be  conceded.  PlaintiflP 
also  contends  that,  under  the  authorization  to  purchase  a 
site  and  erect  a  city  hall,  the  city  and  council  were  given 
power  to  make  the  contract  sued  upon.  The  stipulation  of 
facts  shows  that  after  the  sale  of  the  bonds  a  site  was  pur- 
chased, 100  feet  square,  and  an  architect  was  employed  to 
prepare  plans  and  specifications  for  a  city  hall;  that  bids 
were  called  for  for  the  construction  of  a  city  hall  and  jail 
building  pursuant  to  the  plans  and  specifications  prepared 
by  the  architect;  that  bids  were  received  and  a  contract 
let  for  the  "construction  and  completion  of  the  new  city 
hall  and  jail  for  the  sum  of  |43,770,  containing  a  separate 
bid  upon  a  coping  or  boundary  wall  connecting  the  two 
buildings,  in  the  sum  of  f225;"  that  the  contract  for  the 
two  buildings  included  the  installation  of  a  heating  plant 
(tlie  same  plant  covering  the  heating  of  each  building), 
and  the  contract  included  the  electrical  wiring  and  plumb- 
ing fixtures  in  each,  and  also  the  building  of  a  coping  wall 
between  the  buildings  which  extends  from  one  building  to 
the  other.  It  is  further  stipulated  that  the  plaintiff  is 
claiming  under  an  entirely  separate  and  different  contract 
from  that  of  the  builders;  plaintiflPs  contract  being  "for 
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the  instellation  of  jail  fixtures  and  cell  work  in  the  build- 
ing devoted  to  the  police  court."    At  the  time  the  contract 
was  made  there  was  sufficient  money  unexpended  out  of 
the  170,000  from  the  issuance  of  bonds  to  pay  the  full 
amount  of  the  contract  with  the  plaintiff,  and  there  were 
no  other  funds  available  or  appropriated  for  that  purpose. 
The  plaintiff  called  a  witness  and  offered  to  prove  that  the 
cell  work  in  the  city  jail  building  was  constructed- in  ac- 
cordance with  the  plans  and  specifications,  except  as  to  the 
alterations  directed  by  the  city  officials  and  the  architect, 
and  that  it  was  completed  and  taken  possession  of  by  the 
city  before  the  action  was  begun.    This  testimony  was  ob- 
jected to  for  the  reason  that  there  was  no  appropriation 
made  other  than  the  mon^  received  by  the  sale  of  the  city 
haU  bonds,  and  that  there  being  no  legal  contract,  and  the 
action  being  upon  the  contract,  the  offer  was  irrelevant, 
incompetent  and  immaterial.    The  objection  was  sustained. 
The  offer  to  show  the  amount  or  balance  remaining  unpaid 
upon  the  original  contract  was  also  denied  upon  the  same 
ground.    Further  offers  of  proof  were  refused  for  the  same 
reason,  and  the  jury  directed  as  stated. 

Prom  this  statement  it  will  be  seen  that  but  one  question 
is  presented,  which  is,  whether  a  contract  to  furnish  cell 
work  for  a  building  used  in  connection  with  the  city  hall 
for  the  police  court  of  the  city  may  be  legally  made  under 
a  vote  authorizing  the  city  officials  "to  purchase  a  site  and 
erect  a  city  hall  thereon  for  the  use  of  the  city."  The 
question  is  not  free  from  difficulty.  It  is  clear  that  the 
city  authorities  have  no  power  or  authority  to  use  tlie 
money  derived  from  the  sale  of  bonds  under  this  statute 
for  purposes  foreign  to  that  for  which  the  money  was 
voted,  but  it  is  equally  clear  that  a  reasonable  discretion 
must  be  vested  in  such  officers  as  to  the  manner  in  which 
the  building  shall  be  constructed  in  order  to  serve  the 
purpose  of  its  erection.  The  photographs  in  evidence  show 
two  buildings  near  each  other.  The  larger  seems  to  be 
the  cily  hall  building,  and  the  adjacent  building  bearing 
the  tablet  "Police  Court"  seems  to  be  occupied  by  offices 
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OP  courtrooms  in  the  second  story,  and  by  the  jail  on  the 
ground  floor.  The  buildings  are  coimected  at  the  street 
end  by  a  wall  without  an  opening  therein.  Each  building 
has  upon  the  side  facing  the  other  a  door  opening  at  the 
ground  level,  and  a  walk  extending  from  the  door  in  the 
one  to  the  door  in  the  other.  Both  from  the  stipulation 
of  facts  and  from  these  photographs  it  appears  that  the 
building  in  wliich  the  cells  are  placed  is  also  occupied  by 
the  police  court  of  the  city. 

It  is  the  contention  of  the  city  that  because  the  statutes 
authorize  it  to  erect  hospitals,  workhouses^  houses  of  cor- 
rection, jails,  station  houses,  market  houses,  and  marketing 
places,  and  to  provide  for  the  erection  of  other  usual  and 
necessary  buildings,  the  city  had  no  power  to  divert  a 
part  of  the  funds  voted  by  the  people  for  the  construction 
of  a  city  hall  to  the  erection  of  any  of  the  other  buildings 
named  in  the  statute.  We  think,  however,  that  this  is  too 
narrow  an  interpretation  to  be  placed  upon  the  law. 
There  is  no  restriction  upon  the  power  of  the  city  to  use 
a  building  for  more  than  one  purpose.  The  uses  of  a  city 
hall  building  may  be  manifold.  If  such  a  building  could  in 
conformity  with  and  incidental  to  the  proper  carrying  out 
of  the  main  purpose  of  its  constructicm  be  used  for  more 
than  one  related  purpose,  we  see  no  reason  why  this  should 
not  be  done.  It  is  a  matter  of  public  knowledge  of  which 
we  take  judicial  notice  that  in  some  cities  the  administra- 
tion of  the  police,  fire  and  water  departments  is  carried 
on  in  offices  in  the  city  hall,  while  in  other  cities  the  police 
department  and  fire  department  are  cared  for  in  buildings 
entirely  separate  and  distinct,  and  which  from  their  situa- 
tion could  not  in  any  view  be  considered  as  forming  a  part 
of  the  city  hall.  If  the  council  chamber,  the  mayor's  office, 
the  revenue  department,  the  police  department,  and  the 
police  court  had  all  been  housed  in  one  building,  and  if 
the  authorities  of  the  city  had  considered  it  to  be  necessary 
and  proper  for  the  dispatch  of  the  police  business  of  the 
city  that  cells  should  be  set  up  in  the  basement  of  the  same 
building,  could  it  with  reason  be  said  that  it  was  beyond 
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the  powers  of  the  city  to  contract  for  such  cells?  The 
accommodation  of  a  police  court  is  one  of  the  ordinary 
purposes  to  which  a  city  hall  is  devoted,  and  we  think  that 
an  equipment  of  cells  to  be  used  in  connection  with  and 
for  the  purpose  of  the  i)olice  court  could  with  propriety  be 
housed  under  the  same  roof  and  be  considered  as  a  part 
of  a  city  hall  and  equipment.  If  the  buildings  had  been 
under  one  roof,  therefore,  we  think  there  could  be  no  ques- 
tion as  to  the  power  of  the  city  to  contract.  Does  the  fact 
that  both  buildings  are  not  under  the  same  roof,  although 
both  are  erected  upon  the  site  purchased  for  city  hall  jnir- 
poses,  and  neither  is  used  exclusively  for  a  jail,  change  tlie 
ref?ult?  It  is  not  infrequent  in  the  construction  of  hos- 
pitals or  prisons  that  a  central  administration  building  is 
erected,  with  separate  buildings  for  dififerent  purposes 
connected  with  the  general  plan.  We  think  it  has  never 
been  contended  that  such  separate  buildings  used  in  con- 
nection with  the  main  building  and  incidental  to  the  gen- 
eral plan  and  purpose  required  a  special  authorization  for 
their  erection.  If  in  the  construction  of  a  penitentiary  tlie 
authorities  should  believe  that  a  separate  building  should 
be  used  for  a  workshop  or  for  a  prison  kitclien  and  dining 
room,  could  this  render  such  separate  building  any  less  a 
part  of  the  prison?  Or,  if  it  were  deemed  proper  that  tlie 
city  should  operate  a  separate  lighting  plant  for  tlie  light- 
ing of  its  city  hall,  could  it  not  properly  be  erecte<l  upon 
the  same  site  and  in  a  separate  building,  as  a  part  of  tlie 
general  purpose?  In  perhaps  a  majority  of  instances  large 
public  buildings  are  heated  from  separate  buildings  on  the 
same  site.  But  the  heating  plant  is  usually  considered  a 
part  of  the  general  plan,  and  therefore  authorized.  We 
are  of  opinion  that  it  is  not  an  essential  requisite  to  tlie 
validity  of  a  contract  under  bonds  voted  for  the  ercKrtion 
of  a  city  hall  that  the  same  roof  cover  every  departiiieut 
of  the  city  administration.  If  the  architect  should  with 
the  approval  of  the  city  authorities  distribute  the  city  de- 
partments, executive,  judicial,  and  administrative,  into 
separate  buildings  on  the  site  which  has  been  devoted  t<i 
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city  hall  purposes  as  a  part  of  the  same  general  plan,  and 
in  connection  with  and  in  relation  to  each  other,  we  think 
there  is  nothing  in  the  statute  to  forbid.  It  is  impossible 
to  lay  down  an  exact  definition  of  the  term  "city  hall."  It 
is  sufficient  to  say  that  where  the  buildings  and  appurte- 
nances provided  for  are  upon  the  same  site,  and  are  so  re- 
lated to  each  other  and  to  the  main  purpose  of  the  erec- 
tion as  to  form  practically  a  part  of  the  same  general 
plan,  they  may  each  and  all  be  included  within  that  cate- 
gory. 

Defendant  argues  that,  when  the  governing  board  of  a 
municipality  fs  authorized  by  the  vote  of  the  people  to  in- 
cur a  debt  for  a  particular  purpose,  such  purpose  must  be 
strictly  followed,  and  the  terms  of  the  authority  granted 
must  be  strictly  and  fully  performed,  citing  Tukey  v.  City 
of  OmaJuiy  54  Neb.  370.  There  is  nothing  inconsistent 
with  this  in  the  view  taken  here.  In  that  case  it  was 
sought  to  erect  a  market  house  in  a  public  park  after 
bonds  had  been  authorized  to  purchase  a  site  therefor  and 
to  erect  the  building  on  the  site.  The  taking  of  the  park 
was  not  contemplated  by  the  voter  as  a  consequence  of  his 
ballot  in  fa>or  of  the  bonds. 

We  are  convinced  that  the  city  authorities  had  the 
power  to  enter  into  the  contract  in  question,  and  that  the 
money  required  to  be  paid  by  its  terms  was  sufficiently  ap- 
propriated by  the  proceedings  leading  up  to  the  issuance 
and  sale  of  the  bonda 

For  the  reasons  stated,  the  district  court  erred  in  hold- 
ing that  the  contract  was  void.   Its  judgment  is  therefore 


Beversed. 
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Albert  S.  Bitohib,  appellee,  v.  J.  V.  Stbger,  appellant. 

FiLB>  January  31, 1913.    No.  16,952. 

1.  Appeal:  Instructions.  In  an  instruction  defining  the  issues*  a 
statement  tbat  an  undented,  immaterial  allegation  of  the  peti- 
tion may  be  regarded  as  a  fact  is  not  a  ground  of  reversal  in  a 
record  which  does  not  affirmatively  show  prejudice  to  appellant 

2. :  Excessive  Vkbdict:    Failube  to  Object.     In   a  reviewing 

court,  excessive  recovery  is  not  a  ground  for  reversing  the 
Judgment,  where  the  amount  of  the  verdict  is  not  challenged 
below  by  an  available  assignment  of  error. 

3. :    Instructions:    Review.    On  appeal,  instructions  correctly 

stating  the  law  applicable  to  the  issues  raised  by  the  pleadings 
cannot  be  successfully  assailed  by  defendant  on  the  ground  that 
such  instructions  are  inapplicable  tb  evidence  tending  to  support 
a  defense  not  pleaded. 

4.  Trial:  Ybekdict:  Ikpeachmsnt.  Matters  inhering  in  the  verdict  of 
a  Jury  cannot  be  assailed  by  affidavits  of  Jurors. 

Appbal  from  the  district  court  for  Douglas  county: 
HowABD  Kennedy,  eTuiKJE.    Affirmed. 

m 

John  L.  Webster,  for  appellant. 

Carl  E.  Herring  and  Albert  8.  Ritchie^  contra. 

BOSE,  J. 

This  is  an  action  to  recover  compensation  in  the  sum  of 
11,999.99  for  professional  services  alleged  to  have  been 
rendered  during  a  period  of  years  by  plaintiff  as  attorney 
for  defendant  From  judgment  on  a  verdict  in  favor  of 
plaintiff  for  f  1,500,  defendant  has  appealed. 

In  the  first  assignment  of  error  the  trial  court's  state- 
ment of  the  issues  to  the  jury  is  assailed  for  directing,  in 
substance,  that  plaintiff  alleges  ^'the  defendant  is  the 
proprietor,  with  his  sons,  of  the  largest  piano  factories  in 
the  world,  located  at  Steger,  Illinois,  said  town  receiving 
its  name  from  the  defendant  on  account  of  tlie  large  in- 
terests of  defendant  located  there;"  that  defendant  in  his 
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answer  admits  this  allegation;  that  the  court's  si 
of  the  i^ues  is  mcrelj  a  summary  of  the  claims 
the  respective  parties,  and  is  intended  to  assist 
in  considering  the  evidence,  bnt,  except  as  to  adi 
is  not  to  be  taken  as  a  recital  of  facta.  The  issm 
by  the  answer  were  the  employment  of  plaintiff 
ney,  the  performance  of  professional  services  for 
nnt,  and  the  amount  of  compensation,  if  any.  1 
cisms  of  the  instruction  are  that  defendant's  pr 
ship  of  the  largest  piano  factories  in  the  world 
material  to  the  issues;  that  in  calling  the  jury's  i 
to  the  undenied  allegation  mentioned  defendant  w; 
diced;  tliat  the  implied  charge  to  consider  the  ai 
as  a  recital  of  fact  was  improper;  and  tliat  t 
should  not  have  been  directed  to  defendant's 
There  is  abundant  reason  why  the  judgment  ahi 
be  reversed  for  the  giving  of  the  instruction  c: 
Defendant  in  his  answer  did  not  deny  the  alleg 
regard  to  bis  factories.  If  it  could  not  truthfull 
uied,  and  was  immaterial,  and  if  defendant  did  i 
it  considered  by  the  court  or  the  jury,  or  made  thi 
of  comment,  he  bad  his  remedy  by  motion  to  strii 
of  the  petition.  He  did  not  see  fit  to  pursue  tha 
Tn  allowing  the  averment  to  remain  in  the  recon 
(juiesced  with  plaintiff  in  pntting  it  there;  and 
to  be  assumed,  under  the  circumstances,  that  he  '. 
receive  a  benefit  from  the  prominence  it  gave  him, 
not  a  reflectifui  upon  him,  and  it  does  not  afflr 
appear  that  he  was  i)rpjudiced  by  it  It  was  not 
from  which  the  jury  could  infer  that  he  had  empl 
fendant  or  had  been  advised  by  him.  If,  however, 
be  held  prejudicial,  it  would  only  affect  the  amou 
covery,  and  of  that  no  available  complaint  is  mat 
assignments  of  error. 

Other  instructions  are  challenged  as  amount) 
declaration  that  plaintiff  bad  a  right  to  enter  del 
employ,  tlioii-xh  the  evidence  shows,  so  it  is  said, 
liad  previously  entered  into  contracts  which  obliga 
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as  an  attorney,  to  assume  on  behalf  of  others  an  attitude 
hostile  to  defendant  and  inconsistent  with  professional 
relations  with  the  latter,  and  that  plaintiff  received  from 
others  compensiition  for  professional  services  antagonistic 
to  the  interests  of  defendant.  This  assignment  of  error 
cannot  be  sustained  for  the  following  reasons:  As  ab- 
stract proi)ositions  of  law  the  instructions  assailed  are  not 
open  to  serious  criticism.  In  giving  them  the  trial  court 
charged  the  jury  on  the  law  applicable  to  the  issues  raised 
by  the  pleadings.  Those  issues  were :  Did  defendant  em- 
ploy plaintiff  as  attorney?  Did  plaintiff  i)erform  services 
as  attorney  for  defendant?  If  these  questions  are  an- 
swered in  the  aflSrmative,  what  is  the  amount  of  plaintiff's 
compensation?  In  his  brief  defendant  frankly  states  that 
these  are  the  issues.  That  plaintiff's  former  retainers 
prevented  him  from  serving  defendant  professionally  was 
not  pleaded  as  a  defense.  No  effort  was  made  to  amend 
the  answer  either  to  include  that  issue  or  to  conform  the 
pleadings  to  the  proof.  If  plaintiff  accepted  compensation 
from  defendant's  adversaries,  the  verdict  is  not  properly 
assailed  as  excessive.  On  this  particular  feature  of  the 
case  defendant  did  not  request  instructions  containing  his 
theory  of  the  law.  The  record  presented,  therefore,  does 
not  in  this  respect  contain  an  error  available  to  defend- 
ant. 

Misconduct  of  jurors  is  also  a  subject  of  complaint,  but 
it  is  based  on  an  attack  made  in  violation  of  the  rule  that 
matters  inhering  in  the  verdict  of  a  jury  cannot  be  as- 
sailed by  aflftdavits  of  jurors.  Iman  v.  Inkster^  90  Neb. 
704. 

No  reversible  error  has  been  found,  and  the  judgment  of 
the  district  court  is 

Affirmed. 
Hameb,  J.;  dissents. 
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WlLUAl[  (i.  KOHAB  V.  STATE  OF  NEBRASKA, 
Filed  Jaruaat  31,  1813.  No.  17,615. 
Information:  Sufkicjenct:  AsBEex  op  Jui>gment.  An  inlormatloii  for 
recelvlnic  stolRD  property  does  not  state  facta  conatttutlng  an 
offense,  where  the  property  Is  described  only  as  "the  personal 
property  of  John  Llghttoot  of  the  value  of  %iS,  then  lately  before 
stolen;"  and,  after  a  verdict  of  guilty  on  sucb  an  Information, 
It  is  error  to  overrule  a  motion  In  arrest  of  Judgment. 

Eruok  to  the  district  court  for  Boyd  county;  B.  K. 
Diotcso-N,  Judge.    Reversed. 

W.  T.  Wills  and  M.  F.  Harringtoti,  for  plaintiff  in  error. 

Grant  (f.  Martin,  Attorney  General,  and  Frank  E.  Ed- 
fjerton,  contra. 

Hose,  J. 

In  a  prosecution  by  the  state,  William  (i.  Korab,  de- 
fendant, was  con^■i^•ted  of  receiving  stolen  projM'rty  valued 
by  the  jury  at  |38,  and  for  that  offense  was  sentenced  to 
serve  in  the  penitentiary  a  term  of  not  less  than  one  nor 
more  tlian  seven  years.  As  plaintiff  in  error  he  now  seeks 
a  reversal  of  his  conviction. 

Tlie  information  was  made  by  the  county  attorney  of 
Boyd  county,  Nebraska,  and  charged:  "William  G. 
Korab,  late  of  tlie  county  aforesaid,  on  the  14th  day  of 
Slaroh,  A.  D.  1912,  in  tlie  county  of  Boyd  and  the  state  of 
Nebraska,  aforesaid,  tmlawfuUy  and  feloniously  did  re- 
ceive the  personal  property  of  Joiin  Lightfoot  of  the  value 
of  f4S,  then  lately  before  stolen,  taken  and  carried  away, 
with  the  intent  of  him,  the  said  William  G.  Korab,  to 
defraud  said  Jolin  Lightfoot,  he  then  and  there  well  know- 
ing tlie  sjiid  pei-sonal  property  to  have  been  stolen," 

Defendant  did  not  bring  r  >  a  bill  of  exceptions.  The 
only  assignment  of  error  available  to  him  here  is  the  over- 
ruling of  a  motion  in  arrest  of  judgment.    "That  the  facts 
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stated  in  the  indictment  do  not  constitute  an  offense"  is  a 
statutory  ground  for  sustaining  such  a  motion.  Criminal 
code,  sec.  493.  Were  the  facts  stated  sufficient  to  charge 
a  felony?  The  inquiry  is  directed  to  the  description  of  the 
property.  It  is  described  in  the  information  as  "the  per- 
sonal property  of  John  Lightfoot  of  the  value  of  |48,  then 
lately  before  stolen."  The  prosecutor  intended  to  charge 
defendant  with  violating  the  following  statutory  provis- 
ions: "If  any  person  shall  receive  or  buy  any  goods  or 
chattels  of  the  value  of  thirty-five  dollars  or  upwards, 
that  shall  be  stolen  or  taken  by  robbers,  with  intent  to  de- 
fraud the  owner,  or  shall  harbor  or  conceal  any  robber  or 
thief  guilty  of  felony,  knowing  him  or  her  to  be  such, 
every  person  so  offending  shall  be  imprisoned  in  the  peni- 
tentiary no  more  than  seven  years,  nor  less  than  one 
year."    Criminal  code,  sec.  116. 

An  information  for  larceny  may  contain  also  a  count  for 
receiving  the  stolen  property.  Criminal  code,  sec.  419. 
Since  both  offenses  may  be  charged  in  the  same  informa- 
tion, the  rules  for  determining  the  sufficiency  of  the  de- 
scription in  charging  larceny  apply  substantially  in  a 
prosecution  for  the  single  offense  of  receiving  stolen  prop- 
erty. In  this  state  the  law  has  been  stated  thus :  "In  an 
indictment  or  information  for  larceny  the  property  al- 
leged to  have  been  stolen^  should  be  described  with  suffi- 
cient particularity  to  enable  the  court  to  determine  that 
such  property  is  the  subject  of  larceny ;  to  advise  the  ac- 
cused with  reasonable  certainty  of  the  property  meant, 
and  enable  him  to  make  the  needful  preparations  to  meet 
such  charge  at  the  trial."  Barnes  v.  State,  40  Neb.  545. 
This  is  the  general  rule.  An  eminent  text- writer  says :  "As 
in  larceny,  so  in  receiving,  the  transaction  is  identified  by 
the  description  of  the  stolen  things,  and  their  ownership; 
namely,  the  thing  stolen  must  be  described  in  the  same 
manner  as  in  larceny."  2  Bishop,  New  Criminal  Proced- 
ure (4th  ed.)  sec.  982. 

In  the  present  case  the  description,  "personal  property 
of  John  Lightfoot  of  the  value  of  f  48,"  did  not  enable  the 
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court  to  determine  that  the  property  was  the  subject  of 
larceny,  nor  adyise  defendant  with  rea«K>nable  certainty  of 
the  property  meant,  so  as  to  enable  him  to  make  the  need- 
ful preparation  to  meet  the  charge  at  the  trial.  The  in- 
formation, according  to  the  correct  rule  and  the  one  sup- 
ported by  the  weight  of  authority,  was  insufficient  to 
charge  defendant  with  the  felony  denounced  by  the  statute. 
Menoin  v.  People,  26  Mich.  298 ;  State  v.  Koshy,  191  Mo. 
1;  Oabriel  v.  State,  44  Fla.  57;  Bronon  v.  State,  116  Ga. 
559 ;  Wells  v.  State,  90  Miss.  516.  The  facts  stated  in  the 
information  being  insufficient  to  charge  an  offense,  the 
motion  in  arrest  of  judgment  should  haye  been  sustained. 
It  necessarily  follows  that  the  sentence  must  be  reyersed 
and  the  cause  remanded  for  further  proceedings. 

Bbvebsed. 
Lbtton,  J.,  not  sitting. 


Nebraska  Power  Com^^any,  appellee,  y.  Arnold  C. 

KOENIG  BT  AL.,  appellants. 

Filed  January  SI,  1918.     No.  17,743. 

1.  Trusts:    Cowstbuotivb  Trusts:    Bnforcbment  in  Bquitt.    A  court 

of  equity  may  acquire  Jurisdiction  to  decree  that  a  trustee  filed 
in  his  own  name  for  the  beneficiary  an  application  to  divert 
water  from  a  river,  though  he  asserts  he  acted  for  himself  alone, 
and  shows  that,  for  the  purpose  of  canceling  prior,  adverse  ap- 
plications of  the  beneficiary,  he  instituted  a  contest  which  is 
pending  before  the  state  board  of  irrigation. 

2.  Corporations:  Dibeotobs.    A  director  of  a  corporation  is  a  fiduciary 

and  is  treated  by  courts  of  equity  as  a  trustee. 

3.  Trusts:  CoNSTBUCTrvE  Trusts.    The  rules  of  equity  which  determine 

the  consequences  of  acts  performed  by  a  fiduciary  extend  to  all 
cases,  where,  on  one  hand,  confidence  is  properly  reposed,  and. 
on  the  other,  knowledge  or  authority  or  infiuence  arises  from  the 
fiduciary  relation. 

4. :    .    A  person  gratuitously  or  officiously,  assuming  as 
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agent  or  trustee  to  control  or  manage  the  property  or  interests 
of  another  la  as  firmly  bound  by  the  implied  terms  of  his  con- 
fidential relation  as  one  who  is  regularly  employed  and  paid. 

5.  :  :  Abaivdoxment  of  Relation.  A  fiduciary  by  aban- 
doning his  trust  and  by  assuming  toward  the  beneficiary  a  hos- 
tile attitude  cannot  change  the  legal  consequences  of  former  re- 
lations and  conduct 

6. :    :    Obligation  or  Tbustek.     Means  and  knowledge 

acquired  by  a  fiduciary  in  performing  the  duties  of  his  trust 
cannot  be  used  by  him  to  gain  a  personal  advantage  at  the  ex- 
pense of  the  beneficiary. 

7. :  :  .  Outside  of  proper  compensation  and  ex- 
penses, any  advantage  gained  by  a  trustee,  either  in  performing 
his  duty  or  in  betraying  his  trust,  inures  to  the  benefit  of  the 
beneficiary. 

8. :    -:     Restobation   of   Benefits.     The  benefit   arising 

from  an  application  to  divert  water  from  a  stream  for  power  is 
one  which  may  be  restored  by  a  court  of  equity  to  the  beneficiary, 
if  acquired  and  held  by  a  trustee  in  his  own  name  in  violation  of 
his  duties. 

9. :    :   .    A  fiduciary,  engaged  as  such  in  the  work 

of  establishing  water  rights,  cannot  acquire  and  hold  for  him 
self  new,  adverse  rights,  and  justify  his  conduct  by  asserting 
that  prior  holdings  of  his  principal  were  subject  to  forfeiture; 
and,  if  he  attempts  to  do  so,  he  will  be  held  accountable  as  a 
trustee. 

10.  Foreign  Corporations:  Powers:  Acts  of  Dirfctor:  Estoppei.. 
Where  a  director  of  a  nonresident  corporation,  which  is  author- 
ised by  its  charter  to  acquire  water  rights  for  an  electric  power 
plant,  asserts  and  exercises  such  rights  on  behalf  of  the  cor- 
poration, he  is  estopped  to  deny  it  has  that  authority,  when  called 
to  account  as  a  i^duclary  for  making  in  his  own  name  applications 
for  adverse  water  rights. 

11. :    Filing  Abticlbs.    The  prosecuting  of  a  suit  Is  not  trans- 

acting  business,  within  the  meaning  of  the  statutes  requiring 
a  corporation  to  file  its  articles  of  incorporation  with  the  secre- 
tary of  state,  before  transacting  business  in  Nebraska. 

12.  ;    HoiJ>iNo  Real  Estate:     Directors:     Estoppei,.    To    pro- 

cure an  advantage  personal  to  himself,  a  director  of  a  nonresi- 
dent corporation  cannot  urge  its  statutory  disability  to  hold  real 
estate,  where  it  is  authorized  to  do  so  by  its  articles  of  incor- 
poration. 
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Appeal  from  the  district  court  for  Platte  county :  Con- 
rad HOLLENBECK  and  George  H.  Thomas,  Judges. 
Affirmed. 

Field,  Ricketts  d  Rickctts,  C.  C.  Flansburg  and  E.  J. 
Hainery  for  appellants. 

A.  M.  Post,  Jesse  L.  Root,  E.  G.  Strode  and  M.  V. 
Beghtoly  contra. 

Rose,  J. 

This  is  a  suit  for  an  injunction.  The  parties  are  rival 
claimants  to  rights  growing  out  of  an  application  to  divert 
from  the  Loup  river  3,200  cubic  feet  of  water  a  second  for 
the  purpose  of  operating  a  hydro-electric  power  plant.  The 
application  was  filed  with  the  state  board  of  irrigation  by 
defendant  Koenig.  His  codefendants  are  his  transferees. 
Plaintiff  is  a  corporation  for  which  Koenig  had  been  a 
director  and  an  engineer.  It  pleads  facts  under  whicli  it 
asserts  that  it  acquired  prior  rights  to  the  use  of  waters 
of  the  same  stream;  that  earlier  applications  had  been 
transferred  to  it;  that  Koenig  was  its  fiduciary  or  trustee, 
by  reason  of  his  directorate  and  his  employment  as  en- 
;j;ineer;  that  his  filing  inured  to  its  benefit;  that  it  is  the 
beneficial  owner  of  whatever  rights  arose  from  the  filing 
of  the  application  by  Koenig,  and  that  he  wrongfully 
instituted  before  the  state  board  of  irrigation  a  contest  of 
plaintiff's  prior  applications;  that  his  contest  is  based  on 
the  false  assertion  that  he  is  individually  entitled  to  the 
l)enefits  of  liis  application  for  water  rights  instead  of 
plaintiff.  Koenig  claims  that  he  is  not  answerable  as 
trustee;  that  in  making  his  application  he  properly  acted 
in  his  own  behalf;  and  that  he  became  the  legal  owner  of 
accruing  rights.  The  principal  questions  litigated  may 
be  stated  thus:  In  equity,  did  Koenig  file  the  application 
for  plaintiff?    Who  is  entitled  to  the  benefit  of  Koenijr's 
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preliminary  step  in  filing  his  application  to  acquire  water 
rights?  The  facts  on  which  the  .parties  rely  are  fully 
pleaded.  A  vast  amount  of  testimony  was  adduced  on 
both  sides.  Tlie  trial  court  found  that  Koenig  and  his 
eodefendants  held  the  application  in  trust  for  plaintiff, 
and  enjoined  them  from  using  it  to  contest  the  earlier  ap- 
plications which  had  been  transferred  to  plaintiff.  De- 
fendants have  appealed. 

The  injunction  is  first  challenged  as  an  interference 
with  the  exclusive  original  jurisdiction  of  the  state  board 
of  irrigation  to  allot  and  administer  the  waters  of  the 
state.  The  argument  on  this  point  is  unsound  for  the 
following  reasons :  The  issues  presented  to  the  trial  court 
did  not  involve  the  allotting  or  the  administering  of  any 
of  the  waters  of  the  state.  Neither  the  priority  nor  the 
validity  of  any  application  for  water  was  adjudicated.  No 
such  application  was  sustained  or  disallowed.  It  was  not 
decided  that  the  filing  made  by  Koenig  was  valid  or  in- 
valid. All  subjects  over  which  the  state  board  of  irriga- 
tion had  exclusive  original  jurisdiction  were  left  open.  On 
issues  properly  raised,  it  was  found  that  Koenig  made  tlje 
application  as  a  fiduciary,  and  that  any  interest  arising 
therefrom  belonged  to  plaintiff.  This  was  a  proper  sub- 
ject of  judicial  inquiry,  and,  in  making  it,  the  exclusive 
province  of  the  administrative  board  was  not  invaded. 
The  contest  of  eariier  applications  was  based  on  the  filing 
of  Koenig.  If  he  acted  for  plaintiff,  and  if  inuring  inter- 
ests were  plaintiff's,  why  should  not  a  court  of  equity  say 
so  and  restore  the  legal  title  to  the  beneficial  owner?  As 
beti^'een  plaintiff  and  its  fiduciary,  why  was  not  the  former 
entitled  to  legal  evidence  of  its  ownership  in  the  form  of 
a  decree  in  equity?  If  the  rights  gi'owing  out  of  the 
Koenig  application  belonged  to  plaintiff,  why  should 
Koenig,  a  trustee,  be  allowed  to  make  use  of  the  claim  of 
plaintiff  to  contest  its  earlier  applications?  Tliese  are 
questions  into  which  the  court  of  equity  below  inquired, 
and,  in  doing  so,  it  kept  within  its  jurisdiction,  and  dirt 
not  improperly  interfere  witli  that  of  the  state  board  of 
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irrigation.    The  iasues  and  the  decree  will  admit  of  no 
other  interpretation. 

On  the  merits  of  the  case,  defendants  concede  tiie  fnn- 
damental  question  to  be:  Was  the  Koenig  application 
held  in  trust  for  plaintiff?  Though  the  entire  record,vol- 
uminous  as  it  is,  and  all  observations  of  counsel  have  been 
carefully  considered^  references  to  the  facts  must  neces- 
sarily be  brief.  Beginning  August  24,  1895,  and  ending 
July  30, 1906,  H.  E.  Babcock,  a  resident  of  Ord,  Nebraska, 
filed  with  the  state  board  of  irrigation  a  number  of  ap- 
plications to  divert  water  from  the  Loup  river  for  irriga- 
tion and  power.  His  filings  were  made  for  the  benefit  of 
the  Central  Irrigation  Company,  a  Nebraska  corporation, 
of  which  he  was  the  president  and  a  director.  The  in- 
terests^ rights  and  property  acquired  by  him  were  trans- 
ferred to  plaintiff,  a  corporation  organized  under  the  laws 
of  Delaware.  Babcock  is  plaintiff's  president,  and  is  also 
a  member  of  its  board  of  directors.  In  promoting  the  en- 
terprises initiated  in  the  manner  stated,  plaintiff  and  its 
predecessors  have  invested  a  lai^e  amount  of  capital.  A 
number  of  surveys  were  made,  and  valuable  engineering 
data  were  collected.  Some  canals  were  dug,  and  other 
work  was  started*  During  the  years  1910  and  1911  plain- 
tiff's officers  sought  capital  to  complete  and  carry  on  the 
work  begun.  To  this  end  Babcock  tried  to  interest  Henry 
L.  Doherty,  a  promoter  of  New  York  City,  and  furnished 
him  information  in  regard  to  conditions  and  prospects.  A 
like  service  on  behalf  of  plaintiff  was  undertaken  by  Fritz 
Jaeggi,  who  appealed  to  Q.  Wegmann,  a  resident  and  capi- 
talist of  Zurich,  Switzerland.  Jaeggi  was  plaintiff's  prin- 
cipal stockholder,  and  was  also  a  director.  He  had  been 
a  resident  of  Switzerland,  and  had  formed  intimate  busi- 
ness relations  with  Wegmann.  The  latter  asked  for 
technical  information,  including  reports  of  engineers. 
Babcock  and  Jaeggi  worked  in  harmony  in  the  interests 
of  plaintiff  to  unite  Doherty  and  Wegmann  in  a  plan  to 
finance  its  power  project.  For  services  as  an  engineer, 
Koenig  accepted  capital  stock  issued  by  plaintiff,  and  be- 
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came  a  director  in  1910.  As  such,  he  attended  meetings 
of  the  board  of  directors,  and  otherwise  participated  ac- 
tively in  the  affairs  of  the  corporation.  Under  employ- 
ment by  president  Babcock,  he  performed  services  as  en- 
gineer in  connection  with  the  power  enterprise  in  1909. 
He  had  access  to  plaintiff's  records.  He  used  the  engineer- 
ing data  collected  by  former  engineers.  He  conferred  with 
Doherly  and  sought  employment  from  Wegmann.  The 
latter  asked  him  to  make  reports  and  to  furnish  technical 
information  in  regard  to  the  matter  with  a  view  to  in- 
vesting a  large  amount  of  capital.  In  complying  with 
Wegmann's  wishes,  Koenig  not  only  used  the  work  of  the 
engineers  who  had  formerly  been  in  the  service  of  plain- 
tiff, but  discussed  in  his  correspondence  his  directorate 
and  the  validity  of  plaintiff's  applications  to  use  the  water 
of  the  Loup  River.  After  Koenig  had  been  thus  engaged, 
he  made  the  application  in  controversy  while  he  was  one 
of  plaintiff's  directors.  It  was  filed  September  30,  1910. 
His  i)oint  of  diversion  from  the  Loup  River  is  a  short  dis- 
tance above  that  upon  which  plaintiff  chiefly  relies.  If 
Koenig  procures  and  exercises  the  rights  demanded  in  his 
application,  plaintiff's  power  project  will  be  injured,  if 
not  destroyed.  Some  of  plaintiff's  officers  testified  they 
understood  from  what  Koenig  had  said  in  regard  to  his 
purposes  that  he  made  the  filing  for  the  benefit  of  plaintiff. 
In  any  event,  he  did  not  obtain  from  plaintiff  perjnis.^ion 
to  make  the  application  in  his  own  behalf.  Claiming  for 
himself  all  benefits  arising  from  the  application  which  lie 
had  filed  in  his  own  name,  he  resigned  his  directorate  in 
March,  1912,  and  early  in  the  following  month  instituted 
before  the  state  board  of  irrigation  a  contest  in  which  he 
prayed  for  the  cancelation  of  all  prior  applications  on 
which  the  success  of  plaintiff's  power  project  depended. 

The  facts  and  conclusions  thus  briefly  stated  are  proper 
deductions  from  the  evidence,  though  defendants  assert, 
and  argue  there  is  testimony  to  prove,  that  Koenig  as- 
sumed no  obligation  to  procure  water  rights  for  plaintiff; 
that  he  practiced  no  fraud  or  deception;  that  he  violated 
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no  obligation  op  duty  to  plaintiff;  that  he  informed  plain- 
tiff of  his  doings;  that  he  advised  plaintiff  its  old  applica- 
tions had  lapsed  for  failure  to  comply  with  statutory  re- 
quirements ;  tliat  he  entered  the  employ  of  Wegmann  with 
the  knowledge  and  consent  of  plaintiff;  that,  in  addition 
to  his  w^ork,  he  expended  thousands  of  dollars  in  the  course 
of  his  employment;  that,  after  receiving  the  benefit  of  his 
services,  Wegmann  and  plaintiff  refused  to  make  new 
filings  to  protect  itself  op  him  from  the  forfeiture  of  the 
othep  applications;  that  on  account  of  the  surveys  he  had 
made,  the  report  and  plans  he  had  worked  out,  and  the 
expenses  he  had  incurred,  he  was  obliged  for  his  own  pro- 
tection to  make  the  application  in  controversy;  and  that 
he  was  not  a  constructive  trustee  whose  filing  was  made 
for  plaintiff. 

In  equity,  for  whom  did  Koenig  act  when  he  filed  the 
application  to  take  from  the  Loup  river  above  plaintiff's 
point  of  diversion  3,200  cubic  feet  of  water  a  second? 
That  amount  of  water  will  practically  exhaust  tlie  supply 
during  a  considerable  part  of  the  year.  If  the  filing  was 
intended  for  the  individual  benefit  of  Koenig,  it  was  an 
act  of  distinct  hostility  to  plaintiff.  It  brought  on  a  con- 
test, which,  if  successful,  would  result  in  the  cancelation 
of  every  right  of  plaintiff  to  take  water  from  the  Loup 
river  for  irrigation  or  power.  In  addition  to  being  a  di- 
rectx)r,  Koenig  Imd  been  employed  as  an  engineer  to  per- 
form special  services  for  which  his  skill  and  training  had 
I)repared  him.  It  does  not  appear,  however,  that  it  was 
any  part  of  his  duty  to  determine  that  the  early  applica- 
tions had  been  forfeited.  Counsel  took  a  different  view 
of  the  law,  and  so  advised  plaintiff.  The  value  of  tlie  right 
to  divert  3,200  cubic  feet  of  water  a  second  from  the  Loup 
river  for  power  was  learned,  in  part  at  least,  through  his 
special  employment  while  he  was  performing  his  duties  to 
plaintiff  and  examining  engineering  data  collected  by 
other  specialists  formerly  engaged  in  the  same  project. 
Koenig's  directorate  alone  made  him  plaintiff's  fiduciary. 

Judge  Thompson  in  his  work  on  Corporations  says: 
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"The  rule  is  thoroughly  embedded  in  the  general  juris- 
prudence of  both  America  and  England  that  the  status  of 
directors  is  such  that  they  occupy  a  fiduciary  relation 
toward  the  corporation  and  its  stockholders,  and  are 
treated  by  courts  of  equity  as  trustees.  Courts  hold  the 
directors  of  a  corporation  to  the  strictest  accountability. 
Conduct  inconsistent  with  any  duty  is  condemned.  The 
fiduciary  relation  is  so  vital  that  directors  are  not  only 
prohibited  from  making  profit  out  of  corporate  contracts, 
and  from  dealing  with  the  corporation  except  upon  the 
most  open  and  on  the  fairest  terms,  but  the  rule  of  ac- 
countability is  so  strict  that  they  are  not  permitted  to 
anticipate  the  corporation  in  the  acquisition  of  property 
reasonably  necessary  for  carrying  out  the  corporate  pur- 
poses or  conducting  the  corporate  business."  2  Thomp- 
son, Corporations  (2d  ed.)  sees.  1215,  1246. 

To  the  confidential  relation  created  by  the  office  of  di- 
rector, there  is  added  in  the  present  case  the  duties  and 
obligations  growing  out  of  the  fiduciary's  employment  as 
an  engineer  and  the  knowledge  and  infiuence  acquired  in 
that  capacity.  In  Wright  v.  Smith,  23  N.  J.  Eq.  106,  the 
chancellor  said:  "Every  man  has  a  trust  to  wliom  a 
business  is  committed  by  another.  Every  man  is  a  trus- 
tee whose  office  is  to  advise  or  to  operate,  not  for  himself, 
but  for  otliers."  The  rules  of  equity  which  determine  tlie 
consequences  of  acts  performed  by  a  fiduciary  are  not  re- 
stricted to  attorney  and  client,  nor  to  similar  conventional 
relations,  but  extend  to  all  cases,  where,  on  one  hand, 
confidence  is  properly  reposed,  and,  on  the  other,  knowl- 
edge or  authority  or  influence  arises  from  any  cause. 
McCormick  v,  Malin,  5  Blackf.  (Ind.)  *509. 

A  person  gratuitously  or  officiously  assuming  as  agent 
or  trustee  to  control  or  manage  the  property  or  interests 
of  another  is  as  firmly  bound  by  the  implied  terms  of  his 
confidential  relation  as  one  who  is  regularly  employed  and 
paid  Wright  v.  Smith,  23  N.  J.  Eq.  106. "  Koenig,  by  re- 
signing his  directorate  in  March,  1912,  and  by  instituting 
his  contest  a  few  days  later,  did  not  change  the  legal  con- 
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sequences  of  his  former  relations  and  conduct  A  fldnciary 
who  enters  upon  the  performance  of  duties  growing  out 
of  his  confidential  relations  ie  not  permitted  to  abandon 
his  trust  at  pleasure  to  the  injury  of  the  principal  or  the 
beneficiary.  Tisdale  v.  Tisdale,  2  Sneed  (Tenn.)  595^  64 
Am.  Dec.  775. 

Among  the  principles  enforced  by  courts  of  equity  in 
dealing  with  conduct  growing  out  of  relations  of  trust  and 
confidence  are  the  following:  Means  and  knowledge  ac- 
quired by  a  trusted  representative  in  performing  the  du- 
ties of  his  trust  cannot  be  used  by  him  to  gain  an  indi- 
vidual advantage  at  the  expense  of  his  employer.  Cottom 
V.  Holliday,  59  111.  176.  In  matters  relating  to  the  sub- 
ject of  an  agency  or  a  trust,  the  fiduciary  acts  for  his 
principal  alone.  Porter  v.  Woodruff,  36  N.  J.  Eq.  174. 
Outside  of  proper  compensation  and  expenses,  any  ad- 
vantage gained  by  a  trustee,  either  by  performing  his  duty 
or  by  betraying  his  trust,  inures  to  tiie  benefit  of  the  bene- 
ficiary or  principal.  Dodd  v.  Wakeman,  26  N.  J.  Eq.  484 ; 
Tjifferty  v.  Jelley,  22  Ind.  471 ;  Moinett  v.  Days,  60  Tenn. 
431.  The  purpose  of  the  law  in  dealing  with  relations  of 
trust  and  confidence  is  to  raise  the  trustee  above  the  temp- 
tation to  violate  hia  duties  to  his  employer  or  to  the  bene- 
ficiary.   Porter  v.  Woodruff,  36  N.  J.  Eq.  174. 

It  is  firmly  established,  both  by  English  and  American 
courts,  that  a  trustee  is  bound  to  perform  faithfully  the 
duties  relating  to  his  trust,  and  that  in  doing  so  he  cannot 
allow  his  own  interests  to  interfere.  If  he  unites  his  per- 
sonal and  representative  cai)acities,  he  confuses  transac- 
tions which  the  law  requires  him  to  keep  separate  and  dis- 
tinct. If  he  attempts  to  acquire  an  individual  interest  in 
the  subject  matter  of  his  trust  or  agency,  he  creates  a 
temptation  to  serve  himself  at  the  expense  of  the  bene- 
ficiary or  principal,  and  enters  a  realm  where  his  secret 
purposes  with  reference  to  trust  property  or  interests  may 
escape  judicial  scrutiny.  To  prevent  evil  consequences 
from  growing  out  of  the  advantages  which  his  position 
gives  him,  it  will  be  presumed  that  what  he  does  in  rela- 
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tion  to  the  interests  or  property  involved  in  the  trust  or 
agency  is  done  in  a  representative  capacity.  For  the  same 
reason,  any  advantage  beyond  proper  expenses  and  com- 
pensation belongs  to  the  cestui  que  trust  Adherence  to 
these  doctrines  keeps  personal  and  representative  transac- 
tions free  from  entanglement,  removes  from  the  fiduciary 
the  temptation  to  gain  an  undue  advarttage,  and  permits 
courts  of  equity  to  enforce  the  rights  of  the  beneficiary. 
The  philosophy  on  which  these  rules  of  law  and  equity 
rest  came  down  through  the  centuries  from  the  Chancellor 
of  Galilee.  The  wisdom  and  necessity  of  such  doctrines 
become  more  apparent  as  the  forms  in  which  property  is 
held  multiply  under  new  conditions,  and  as  earning  capi- 
tal in  the  custody  and  control  of  agents  or  trustees  follows 
new  enterprises  over  the  world,  where  it  is  not  under  the 
watchful  eye  of  the  owner.  Courts  of  equity  do  not  set 
bounds  to  the  principles  which  control  the  conduct  and 
fix  the  accountability  of  trustees.  The  elasticity  of  these 
rules  extends  their  applicability  to  all  of  the  devices  in- 
vented by  unfaithful  fiduciaries  to  evade  their  obligations 
or  to  defeat  the  imperative  demands  of  business  integrity 
and  sound  public  policy. 

Though  Koenig  in  making  the  application  in  his  own 
name,  and  in  asserting  individual  rights  arising  there- 
from, may  not  have  been  prompted  by  any  evil  design,  and 
though  he  may  justify  his  conduct  according  to  his  own 
standards  of  business  rectitude,  equity  will  nevertheless 
enforce  upon  his  conscience  his  implied  obligation  to  re- 
frain from  all  acts  inconsistent  with  his  duties  to  plaintiff, 
will  deprive  him  of  the  illicit  reward  by  which  he  was 
tempted  to  assume  an  attitude  hostile  to  the  interests  he 
had  undertaken  to  promote,  and  will  restore  to  plaintiff 
the  title  in  dispute. 

Another  argument  advanced  to  defeat  the  injunction  is 
that  the  mere  filing  of  an  application  to  use  water  of  the 
Loup  river  for  power  does  not  create  property  which  can 
be  made  the  subject  of  a  trust.  Whatever  right  arose  from 
that  act  has  been  made  the  subject  of  acrimonious  litiga- 
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tion  and  vehement  advoeaej  in  this  case.  The  assignabil- 
ity of  such  a  right  lias  resulted  in  negotiations  by  all 
parties  to  the  suit,  if  it  has  not  in  fact  been  asserted  in 
their  contracts.  For  the  purposes  of  the  present  inquiry, 
the  nature*  of  the  right  is  immaterial.  It  arises  from  the 
preliminary  step  in  what  may  become  property  of  great 
value.  The  enterprises  which  may  be  developed  through 
the  use  of  water  power  are  encouraged  by  statute.  The 
steps  essential  to  the  acquiring  of  water  rights  are  statu- 
toYjj  and  do  not  of  themselves  involve  immoral  conduct  or 
violate  the  public  policy  of  the  state.  As  a  director  it  was 
the  duty  of  Koenig  to  take  part  in  procuring  the  water 
rights  essential  to  the  operation  of  a  power  plant.  His 
fiduciary  relation  prevented  him  from  acquiring  adverse 
rights  to  waters  of  the  same  stream.  Such  a  relation  is 
not  limited  to  a  person  in  control  of  real  property,  but 
extends  to  confidential  relations  affecting  other  rights  and 
interests.  Murphey  v.  Sloan,  24  Miss.  658.  For  reasons 
already  stated,  equity  will  operate  upon  the  conscience  of 
Koenig  and  restore  to  plaintiff  the  benefits  of  his  hostile 
acts,  without  regard  to  the  nature  of  the  adverse  interests 
he  attempted  to  acquire.  The  principle  which  binds  him 
is  indicated  by  the  following  doctrine  announced  by  the 
supreme  court  of  the  United  States:  "If  an  agent  discover 
a  defect  iu  the  title  of  his  principal  to  land,  he  cannot  mis- 
u^  it,  to  acquire  a  title  for  himself;  and,  if  he  does,  he 
nill  be  held  as  a  trustee  holding  for  his  principal."  Ringo 
i\  Bums,  10  Pet.  (U.  S.)  *269;  Story,  Agency  (9th  ed.) 
sec.  211. 

Defendants  argue,  further,  that  plaintiff  is  a  foreign 
corporation,  without  any  riglit  to  transact  business  in 
Nebraska,  and  that  therefore  it  is  not  entitled  to  the  relief 
granted.  The  prosecuting  of  this  suit  is  not  doing  busi- 
nc6s,  Avithin  the  meaning  of  the  statute  requiring  a  non- 
resident corporation  to  become  a  domestic  corporation, 
before  transacting  business  in  Nebraska.  Comp.  St.  1911, 
ch.  16,  sees.  126,  215;  Alpena  Portland  Cement  Co.  t\ 
Jenkins  &  Reynolds  Co.,  244  111.  354;  General  Conference 


Vol.  93]  JANUARY  TERM,  1913.  79 


Nebraska  Power  Co.  ▼.  Koenig. 


of  Free  Baptists  v.  Berkey,  156  Cal.  466.  It  follows  that, 
in  this  respect,  plaintiflf,  as  a  condition  of  obtaining  relief, 
was  not  required  to  prove  it  had  become  a  domestic  corpo- 
ration. 

To  show  that  the  injunction  was  improperly  granted, 
defendants  contend  that  plaintiff,  because  it  is  a  non- 
resident corporation,  is  forbidden  by  statute  to  acquire  a 
water  right  in  Nebraska,  and  that  such  a  right,  when  per- 
fected, is  real  estate,  the  title  to  which  a  nonresident  cor- 
poration is  without  capacity  to  receive  or  hold.  Koenig 
was  one  of  plaintiff's  stockholders.  As  an  engineer  he 
examined  its  engineering  data  and  made  independent  in- 
vestigations and  surveys.  He  assumed  to  know  its  status 
and  prospects.  He  advised  capitalists  to  invest  large 
amounts  of  money  in  its  chief  project.  As  a  director  he 
asserted  its  capacity  to  acquire  and  hold  water  rights. 
Acting  jointly  with  other  directors  he  assumed  and  ex- 
ercised such  capacity.  Shall  he  now  be  permitted  to  deny 
that  power  in  a  court  of  equity,  after  having  exercised  it, 
and  use  his  denial  to  establish  a  personal  claim  hostile  to 
the  very  interests  he  had  as  a  fiduciary  solemnly  under- 
taken to  promote?  The  answer  is  that  he  will  not.  Es- 
toppel prevents  him  from  assuming  that  attitude  here. 
Macfarland  v.  West  Side  Improvement  Ass'n,  53  Neb.  417; 
Centre  &  K,  T.  R.  Co.  v.  M^Comly,  16  Serg.  &  Rawle 
(Pa,)  140;  3  Thompson,  Corporations  (2d  ed.)  sec.  2849; 
Omnium  Investment  Co.  v.  North  American  Trust  Co., 
65  Kan.  50. 

By  statute  the  legislature  has  invited  the  investment 
of  foreign  capital  in  projects  to  utilize  the  waters  of 
public  streams.  Corporations  organized  in  other  states 
may  become  domestic  cori)orations.  Comp.  St.  1911,  ch. 
16,  sec.  215.  The  charter  of  plaintiff  authorizes  the  enter- 
prises undertaken  by  it  in  this  state,  and  permits  it  to  hold 
title  to  realty.  Statutory  disability  to  take  title  does  not 
make  plaintiff  an  outlaw.  Contracts  under  which  it  holds 
real  estate  essential  to  the  purposes  of  its  existence  are 
at  most  voidable  at  the  suit  of  the  state,  and  cannot  be 
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eliallenged  by  the  corporation's  fiduciary  to  avoid  the 
lawful  consequences  of  liis  conduct  in  that  capacity.  5 
Thompson,  Corporations  (2d  ed.)  sec,  6688;  Missouri 
Valley  Land  Go,  v.  Bushnell,  11  Neb.  192 ;  Cqrlow  v.  Ault- 
man  d  Co.,  28  Neb.  672 ;  Myers  v.  McOavock,  39  Neb.  843 ; 
Ha/nlon  v.  Union  P.  R.  Co.,  40  Neb.  52 ;  Kerfoot  v.  Farmers 
d  Merchants  Bank,  218  U.  S.  281;  Seymour  v.  Slide  d 
Spur  Oold  Mines,  153  U.  S.  523;  National  Bank  v. 
Matthews,  98  U.  S.  621 ;  Fritts  v.  Palmer,  132  U.  S.  282. 
Koenig  is  estopped  to  raise  this  question,  and  his  trans- 
ferees are  in  no  better  situation. 
There  is  no  error  in  the  decree,  and  it  is 
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In  rb  Estate  of  Hiram  0.  Nichols, 

EUPHBMIA  0.  ORANDELL,  EXECUTRIX,  APPELLEE,  V.  jAMBS 

W.  Nichols  bt  al.,  appellants, 

f*iLED  Januabt  81,1913.    No.  16,946. 

1.  WlUs:   Construction.    The  wiU  set  out  in  the  opinion  construed, 

and  held  to  vest  in  the  widow  of  testator  the  use  of  the  personal 
estate  for  Ufe,  with  the  right  to  consume  the  body  of  such  estate, 
if  reasonably  necessary,  in  the  protection  and  improvement  of 
the  real  estate  and  for  the  support  of  herself  and  children. 

2.  Bxecutors  and  Administrators:  Accounting.    The  use  of  the  body 

of  tlie  personal  estate  by  the  widow»  as  shown  in  the  opinion, 
approved. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostetler,  Judge.    Affirmed. 


W.  A.  Stewart,  for  appellants. 
E.  A,  Cook,  contra. 
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Hiram  C.  Nichols,  a  resident  of  Dawson  county,  died 
testate,  leaving  surviving  him  his  widow,  Euphemia  C. 
Nichols  (now  Crandell),  and  a  number  of  children,  four 
of  whom,  James  W.,  William  E.,  Hiram  C,  and  Roy,  are 
appellants  here.  The  inventory  shows  that  the  deceased 
left  something  over  700  acres  of  land,  estimated  to  be 
worth  17,205,  and  personal  property  consisting  of  horses, 
cattle,  farm  implements,  and  cash  aggregating  $2,794.65. 
The  will  consists  of  two  paragraphs  as  follows : 

^'Pirst  I  direct  that  all  of  my  funeral  charges  and  all 
of  my  debts  be  paid  out  of  my  personal  properly, 

"Second.  I  give,  devise  and  bequeath,  to  my  dearly  be- 
loved wife,  Euphemia  C.  Nichols,  all  of  my  property,  both 
real  and  i>ersonal,  wherever  found,  for  and  during  her 
natural  life,  and  at  her  death  the  remainder  of  the  per- 
sonal property,  and  all  of  the  real  estate  shall  vest  in  my 
children,  share  and  share  alike,  and  to  them  and  their 
heirs  and  assigns  forever.  I  also  hereby  appoint  my  wife, 
Euphemia  C.  Nichols,  executrix  of  this  my  last  vdll  and 
testament,  and  request  that  no  other  bond  be  required  of 
her  as  such  executrix  except  her  own  personal  obliga- 
tions.'* 

It  is  conceded  by  both  sides  that  the  only  question  in- 
volved here  is  the  construction  of  the  second  paragraph 
of  the  will.  The  widow  qualified  as  executrix  and  assumed 
the  custody  of  the  assets  and  control  of  the  estate.  It 
appears  that  several  years  after  the  death  of  Mr.  Nichols 
the  county  court,  evidently  desiring  to  keep  the  records  of 
his  office  in  proper  shape,  called  upon  the  executrix  for 
a  report.  The  report  was  furnished  and  is  in  the  record. 
Prom  this  it  appears  that,  after  the  death  of  Mr.  Nichols, 
the  executrix  sold  all  of  the  personal  property,  and  that 
her  total  receipts  therefrom,  including  the  cash  on  hand 
at  the  time  of  Mr.  Nichols'  death,  amounted  to  |4,008.70. 
As  against  this  she  reports  expenditures  for  doctor's 
bills,  funeral  expenses,  court  costs,  monument,  and  other 
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sundry  items,  amounting  to  $855.60;  for  living  expenses 
for  herself  and  family  during  the  first  year  after  the  death 
of  Mr.  Nichols,  f  849 ;  cash  paid  for  a  team  given  to  the  son 
Roy,  |235;  harness  for  Roy,  f45;  team  and  harness  given 
to  the  son  Clinton  (evidently  Hiram  C),  |275;  team  and 
harness  given  to  the  son  William,  $225;  a  piano  to  a 
daughter  Hazel,  |225;  for  lumber,  making  a  well,  and 
sundry  items  of  repairs  on  the  buildings,  $712.65;  for 
taxes  and  insurance  upon  both  the  real  and  personal 
property,  $438.41;  making  a  total  amount  expended  by 
her  of  $3,860.66,  leaving  a  balance  of  cash  on  hand  of 
$148.04.  The  appellants  appeared  in  the  county  court 
and  objected  to  the  report,  basing  their  objection  upon 
the  second  paragraph  of  the  will,  which  they  insist  gave 
their  mother  a  life  estate  only  in  bgth  the  real  and  per- 
sonal property,  and  did  not  give  her  any  right  to  consume 
the  body  of  the  personal  estate  or  any  part  thereof.  In 
other  words,  that  if  she  converted  any  of  the  personal 
property  into  money  she  was  bound  by  the  terms  of  the 
will  to  preserve  the  w^hole  of  the  fund  intact.  The  county 
court  construed  the  will  otherwise,  treated  the  report  as 
a  final  report,  approved  it  and  discharged  the  executrix. 

The  district  court,  on  appeal  thereto,  found  that  the 
will  gave  to  appellee  ''all  the  personal  property  to  be  used 
by  her  as  she  should  deem  proper  and  necessary,  and  tliat 
she  should  not  be  required  to  account  to  the  objectors 
(naming  appellants)  for  the  personal  property  or  any 
part  thereof,  and  that  said  objectors  have  no  interest  in 
jmy  of  said  personal  property  left  by  the  said  Hiram  C. 
Nicliols,  except  such,  if  any,  as  may  remain  at  the  time  of 
the  death  of  the  said  petitioner  Euphemia  C.  Crandell." 
The  court  further  found  that  the  report  should  be  ap- 
proved and  the  executrix  discharged.  A  decree  was  en- 
tered in  accordance  with  the  above  findings,  and  the  ob- 
jecting heirs  appealed. 

We  think  the  construction  given  the  will  by  the  district 
court  is  sound.  By  the  second  paragraph  the  testator 
gives  all  of  his  property,  both  real  and  personal,  to  his 
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wife  "fop  and  during  her  natural  life,  and  at  her  death 
the  remainder  of  the  personal  property,  and  all  of  the 
real  estate,^'  shall  be  vested  in  the  children,  share  and 
share  alike.  It  seems  clear  to  uft  that  the  intention  of  the 
testator  was  that  the  real  estate  should  be  preserved  In- 
tact, and  at  his  death  should  "alP'  go  to  his  children,  but 
that,  as  to  the  personal  property,  only  such  portion 
thereof  should  go  to  the  children  as  remained  at  the  death 
of  his  wife,  their  mother.  The  word  "remainder"  hai5  no 
application  to  what  is  left  after  a  compliance  with  the 
first  paragraph  of  the  will,  viz.,  the  payment  of  the 
funeral  charges  and  debts.  It  is  clear  that  it  applies  to 
the  time  of  the  decease  of  the  testator's  wife.  The  words, 
"at  her  death  the  remainder  of  the  personal  property,  and 
all  of  the  rieal  estate  shall  vest"  in  the  children,  are  sus- 
reptible  to  no  other  construction  than  that  put  upon  them 
hy  the  district  court. 

Affirmed. 


William  P.  Conn  bt  al.,  appellees,  v.  Chicago,  Bur- 

UNGTON   &   QUINCY   RAILROAD    COMPANY,    APPELLANT. 

Filed  Janxjabt  31, 1913.    No.  17,602. 

1.  Trial:   Dtbbctino  Veedict.    "The  trial  court  is  not  required  to  sub- 

mit a  case  to  the  jury  unless  the  evidence  supporting  it  is  of 
such  a  character  that  it  would  warrant  the  jury  in  basing  a  ver- 
dict upon  It."    ChicagOy  R,  L  d  P.  R.  Co.  v.  Sporcr,  69  Neb.  8. 

2.  Svideoice  examined  and  set  out  in  the  opinion.    Held,  That  a  ver- 

dict for  defendant  should  have  been  directed. 

Appeal  from  the  district  court  for  Lancaster  count v: 
WiLLABD  E.  Stewart,  Judge.     Reversed  and  dismisHcd. 


Byron  Clark,  for  appellant. 
Burr,  Oreene  d  G^reene,  contra. 
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Fawobttt,  J. 

This  case  is  before  ns  a  second  time.  Our  opinion  upon 
the  former  hearing  will  be  fonnd  reported  in  88  Neb.  732. 
Reference  is  made  to  that  oi>inion  for  a  fnll  and  accurate 
statement  of  the  case.  When  the  case  was  remanded,  it 
was  retried  without  change  in  the  issues,  and  again  re- 
sulted in  a  yerdict  and  judgment  for  plaintiffs.  Defend- 
ant appeals. 

The  only  question  presented  by  this  appeal,  which  we 
deem  it  necessary  to  consider,  is  one  question  of  fact, 
viz. :  Was  the  culvert,  referred  to  in  our  former  opinion, 
and  to  which  the  evidence  as  to  the  liability  or  nonliabil- 
ity on  the  part  of  the  defendant  was  directed  at  the  last 
trial,  sufficient  to  drain  plaintiff's  land?  This  culvert 
was  what  is  termed  a  box  culvert,  four  feet  wide  by  one 
and  a  half  feet  deep,  and  the  question  is :  Was  it  set  low 
enough  to  carry  off  such  surface  water  as  gathered  upon 
plaintiff's  land  after  hard  or  continued  rains?  There  is 
no  complaint  as  to  the  size  of  the  culvert.  After  heavy 
rains  the  whole  tract  is  flooded  to  the  height  of  the  em- 
bankments of  both  the  county  road  and  the  railroad,  the 
water  at  times  running  over  both  embankments.  No 
complaint  is  made  of  that,  however;  the  claim  being  that 
after  each  rain  the  water  will  all  run  off  down  to  the 
level  of  the  bottom  of  the  culvert.  The  issue  is  well  de- 
fined. Plaintiff's  claim  is  that  the  culv^t  is  higher  than 
his  land,  and  that  after  the  water  has  all  passed  through 
to  the  level  of  the  bottom  of  the  culvert  the  rest  of  it 
remains  upon  his  land  until  it  passes  away  by  absorption 
and  evaporation.  Defendant's  claim  is  that  the  bottom 
of  the  culvert  is  six  inches  lower  than  the  lowest  point  on 
plaintiff's  land.  If  the  evidence  is  sufficient  to  sustain 
plaintiff's  claim,  the  judgment  should  be  affirmed.  If  it 
is  not,  then  the  judgment  should  be  reversed. 

Plaintiff  Conn  testified:  **Q.  Do  you  know  how  this 
culvert  compared  in  elevation  with  the  flooded  part  of 
your  field?    A.  Why,  yes;  I  know.    Q.  Was  it  higher  or 
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lower,  than  the  flooded  part  of  your  field.  A.  It  was 
higher.  •  •  *  I  know  that  the  bottom  of  the  culvert 
across  the  public  highway  was  higher  than  the  low  part 
of  my  ground.  If  it  had  been  as  low  as  the  low  part  of  my 
ground,  the  Water  would  have  run  through  it.  After  the 
water  quit  running  out,  it  would  be  standing  right  up  to 
it  against  it.  The  culvert  was  not  in  a  ditch.  It  was  in 
a  road,  the  public  highway.  The  railroad  kept  it  up. 
*  •  *  The  ditch  along  the  public  highway  to  the  culvert 
was  lower  than  the  culvert.  The  water  would  stand  in 
my  field  clear  up  to  this  public  highway;  right  up  to  the 
highway  and  the  ditch  standing  full.  The  bottom  of  the 
culvert  was  just  low  enough  to  take  the  water  off  of  the 
grade,  to  protect  the  public  highway."  It  seems  that 
there  was  a  ditch  along  the  west  side  of  the  public  road. 
That  is,  the  plaintiff  called  it  a  ditch.  Some  of  the  wit- 
nesses spoke  of  it  as  a  borrow-pit,  made  when  the  public 
road  was  being  constructed.  We  do  not  think  any  note 
should  be  taken  of  this  so-called  ditch.  It  was  not  a 
ditch  at  all  in  the  sense  that  it  was  constructed  for  any 
such  purpose,  and,  even  if  water  stood  in  it  at  times, 
plaintiff  would  have  no  cause  for  complaint,  as  it  is  not 
claimed  that  the  ditch  was  upon  his  land  or  that  he  sus- 
tained any  damage  by  reason  of  its  being  filled  with 
water.  While  being  examined  as  to  the  rains  in  1908, 
plaintiff  testified :  "I  could  not  get  out  there  to  measure 
how  deep  the  water  was.  It  came  from  most  all  over  the 
country.  Some  of  it  came  from  the  south.  It  ran  over 
the  grade.  The  Nemaha  Valley  got  up  and  flooded  riglit 
up  on  top  of  the  grade  and  off  on  to  my  ground.  After 
it  quit  running,  the  water  did  not  stand  up  to  tlie  bottom 
of  the  culvert  all  over  my  ground.  It  was  over  part  up 
to  the  bottom  of  the  culvert,  and  it  was  tliat  area  of  ground 
that  this  damage  occurred  to.  The  water  stood  clear  out 
to  the  public  highway  and  on  to  it  and  fllled  up  the  ditch, 
and  down  at  the  corner  it  was  up  to  the  bottom  of  the 
culvert." 
Anthony  Boawens,  whose  name  appears  as  a  coplaintiff 
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intiff  Conu,  the  latter  being  referred  to  through- 
;rial  as  if  he  were  the  plaintiff,  testified;  That  lie 
»n  owned  the  land,  and  that  plaintiff  Conn  farmed 
)7  and  1008;  that  he  saw  the  land  in  1907,  first 
was  planted,  and  again  "a  couple  or  three  weeks 
t  was  jnst  about  level  under  the  water,  which 
ar  from  the  north,  from  tlie  hill  and  to  the  bottom 
!  other  quarter,  and  then  it  went  on  close  to  the 
d  then  it  could  not  go  any  further  and  had  to 
re.  I  went  to  the  railroad  where  the  water  went 
and  tried  to  get  out,  but  it  could  not  get  out 

account  of  the  culvert  was  not  big  enough  and 
It  was  the  only  way  to  get  it  through  that  little 
and  that  was  too  small  to  take  the  watfir  off  in 
e  when  I  saw  it.  I  saw  the  corn  after  the  water 
en  off,  it  was  just  cooked  and  baked."    On  bejng 

he  testified:  "The  water  standing  on  this  19 
uld  just  come  up  to  the  bottom  of  the  culvert  and 
ere,  it  was  the  standing  water  that  did  the  dam- 
urged  that  the  foregoing  testimony  by  the  two 
\  was  sufHcient  to  take  tbe  case  to  the  jury  and 
n  their  verdict.  The  trouble  with  the  contention 
plaintiffs  themselves  disproved  this  testimony, 
sted  upon  their  ocular  estimates  of  elevation,  by 
ing  as  a  witness  an  experienced  engineer  whom 

employed  to  make  a  survey  of  the  land  and  take 
Is  necessary  to  determine  the  elevation  of  the 
1  of  the  culvert.  Plaintiff  Conn  testified:  "I 
tk  any  levels  to  see  whether  the  culvert  was  higher 

low  ground.  I  was  present  when  some  were 
tfr.  Scott,  county  surveyor  of  Lancaster  county, 
m.  He  was  surveying  for  me,  and  I  weJit  with 
:old  him  what  I  wanted  done,  showed  him  where 
1  levels  taken,  told  him  what  I  wanted.  Had  him 
;l8  across  from  the  east  and  west  road  to  the 
d  south  road  across  the  right  of  way,  and  then 

of  this  19-acre  field.    I  do  not  just  remember 
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where  the  lowest  place  was — the  lowest  place  was  in  the 
ditch  right  opposite  this  culvert.  The  lowest  part  of  the 
ground  lays  right  along  the  public  highway  just  north. 
You  will  have  to  ask  Mr.  Scott  how  far  from  the  railroad 
grade."  Tt  will  be  seen  that  plaintiff  Conn  selected  Mr. 
Scott  as  his  expert  engineer  to  make  a  survey  and  take 
the  necessary  levels  to  enable  him  to  furnish  accurate 
testimony  with  reference  to  the  land,  the  embankments, 
and  the  culvert.  He  followed  this  up  by  introducing  Mr. 
Scott  as  a  witness,  thereby  vouching  for  his  competency; 
and,  judging  from  Mr.  Scott's  testimony,  we  do  not  think 
plaintiff  made  any  mistake  in  selecting  him,  as  he  ap- 
pears to  have  understood  the  nature  and  extent  of  his 
commission  and  to  have  intelligently  executed  it.  Mr. 
Scott  testified:  "The  lowest  elevation  on  the  land  north 
away  from  the  railroad  and  river  is  113.2.  Tlie  liighest 
on  this  piece  of  land  w^as  116.  ♦  ♦  ♦  The  lowest  point 
on  the  19  acres  is  113.2,  right  at  the  end  of  the  two  par- 
allel lines  near  the  center  of  the  19  acres,  and  it  would  be 
an  exact  level  of  this  bank.  The  culvert  is  112.7.  The 
lowest  point  on  the  19  acres  would  be  6  inches  above  the 
bottom  of  the  culvert;  that  is,  the  bottom  of  the  culvert 
now  is  6  inches  lower  than  the  lowest  point  on  the  19 
acrea  Prom  that  point  to  the  bottom  of  tlie  culvert  is 
about  450  or  500  feet.  There  would  be  a  fall  of  water 
from  the  lowest  point  on  this  land  to  the  culvert  of  6 
inches  in  about  500  feet.  •  ♦  ♦  Tlie  slope  is  plenty  for  the 
water  to  flow  down  there.  Q.  Then,  if  the  water  that 
did  the  damage  to  the  land,  that  stood  there,  was  below  that 
point,  what  would  obstruct  it,  or  why  wasn't  there  suffi- 
cient room  for  the  water  to  get  away?  A.  Well,  the  bot- 
tom of  that  little  ravine  shows  it  to  be  2  or  3  inches  higher 
between  the  low  point  on  the  land  and  the  culvert.  Q. 
What  little  ravine?  A.  The  little  ravine  shown  by  these 
parallel  lines.  Q.  Where?  A.  That  drains  out  to  here 
(indicating).  Q.  About  where  is  that  low  point  of  which 
you  speak,  in  that  ravine?  A.  T  said  tlie  points  in  the 
ravine  were  2  or  3  inches  higlier  than  the  low  points  on 
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>  acres.  Q.  Oh,  they  are.  Where  is  that?  A.  Here 
>iiit  113.6.  Q.  Yes;  that  is  up  on  tlie  19 —  A.  About 
les  higher  than  the  113.2.    Q.  Bat  that  point  la  on 

>  acres,  isn't  it?  A.  Yes,  sir.  Q.  And  what  is  the 
me?  A.  The  next  one  is  113.  Q.  That  wonld  be  .2 
?  A.  .2  lower  than  the  high,  or  6  inches  than  the 
here  (indicating).  Q.  That  being  true,  the  water 
at  this  low  point  would  be  held  by  reason  of  the 
1  the  ground  from  the  19  acres  itself,  would  it  not? 
would  hold  it  3  inches  in  depth'  up  here.  Q.  Would 
lilroad  grade  add  anTthlng  to  that?  A.  It  woiild 
d  upon  the  depth  of  the  water  on  the  19  acres.  If 
dd  be  deeper  than  that,  then,  of  course,  the  railroad 
would  h(^p  to  hold  it  back."  Continuing  in  narra- 
orm,  Mr,  Scott  testified;  "Next  to  the  railroad 
I  took  the  surface  of  the  ground  at  the  fenc&  The 
ow»t  point  to  the  railroad  right  of  way  was  114.5, 
would  show  a  line  of  ground  there  higher  than  this 

hrare  the  elevation  in  the  19  acres  was  taken.  The 
would  be  held  back  of  this  low  point  by  reason  of 
Ltural  surface  of  the  ground  next  to  the  right  of  way 
the  fence.  It  did  not  reach  the  grade  unless  it  was 
r  than  a  foot  or  one  and  one-half  feet  lower  there. 
Siately  south  of  this  19  acres  the  water  could  be 
.  and  a  half  on  there,  and  yet  not  get  next  to  the 
e  of  the  ground  at  the  right  of  way.  That  would  be 
iown  to  the  first  elevation  west  to  the  public  high- 
n  the  north  side  of  the  right  of  way  where  it  was 

The  natural  snrface  of  the  ground  there  along  the 
would  be  that  high,  ae  I  found  it.  Q.  Now,  then, 
you  get  down  then  to  the  public  higliway,  is  it  not 
that  the  water  is  clear  down  to  that  point  by  reason 
working  of  this  public  highway  and  the  throwing  up 
ight  grade  which  stops  tlie  water  in  its  course  east? 
e  water  is  carried  down  through  this  ditch.  I  pre- 
that  was  made  partially  anyway  to  get  dirt  to  fill 

road.  This  fill  would  stop  the  water  from  going 
p  as  hi(^  as  the  road  was,  whatever  that  might  be. 
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Q.  So  that  this  public  highway  is  really  the  thing  that  de- 
flects the  water  and  flows  it  oflf  along  the  public  highway? 
A.  Yes;  still  you  could  not  cross  that.  Q.  And  when  it 
get«  down  to  the  point  and  reaches  our  culvert,  then  the 
bottom  of  our  culvert  ia  6  inches  lower  than  the  lowest 
point  on  this  land;  that  is  true,  is  it  not?  A.  Yes,  sir. 
Q.  So  that  the  water  that  stood  on  that  19  acres  could 
Ret  through  our  culvert,  couldn't  it,  in  point  of  time? 
A.  Yes;  in  point  of  time  it  could."  No  other  testimony 
was  offered  by  plaintiff  with  reference  to  the  relative 
elevation  of  the  land  and  the  culvert.  If,  as  Mr.  Scott 
clearly  shows,  the  bottom  of  the  culvert  was  6  Inches 
lower  than  the  lowest  point  on  plaintiff's  land,  and  "the 
slope  is  plenty  for  the  water  to  flow  down  there,"  then  it 
is  a  physical  impossibility  that  plaintiff's  damage  was  the 
result  of  any  negligence  on  the  part  of  defendant  in  tlie 
construction  and  maintenance  of  the  culvert.  The  simple 
fact  that  plaintiffs  Conn  and  Bouwens  testified  as  shown 
above  should  not  be  permitted  to  weigh  against  the  clear 
and  positive  testimony  of  a  competent  engineer,  whom 
they  introduced,  and  whose  testimony  is  based  upon  actual 
levels  and  measurements.  When  plaintiff  rested,  defendant 
moved  for  a  directed  verdict.    The  motion  was  overruled. 

"The  trial  court  is  not  required  to  submit  a  case  to  the 
jury  unless  the  evidence  supporting  it  is  of  such  a  charac- 
ter that  it  would  warrant  the  jury  in  basing  a  verdict 
upon  it/'  Chicago^  R.  I.  d  P.  R.  Co.  v.  Spoiler ^  69  Neb. 
8.  The  ease  at  bar  comes  clearly  within  that  rule.  No 
jury  would  be  warranted  in  basing  a  verdict  for  the  plain- 
tiff upon  the  evidence  above  outlined.  It  follows  that  the 
trial  court  erred  in  not  sustaining  defendant's  motion. 
For  this  errgr,  the  judgment  must  be  reversed.  As  plain- 
tiff's case  clearly  appears  to  be  without  merit,  it  should 
not  be  permitted  to  longer  vex  the  courts. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  action  dismissed,  at  plaintiff's  costs. 

Reversed  and  dismissed, 
Reesb,  C.  J.,  dissents. 
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In  bb  Estate  op  John  A.  Creighton. 

Filed  January  31, 1913,    Nos.  16,776,  16,776. 

Attorney's  Fee:  Trust  Fund.  Attorneys  who  are  duly  authorized  by 
parties  interested  in  a  fund  in  controversy  to  represent  them  and 
defend  and  preserve  the  fund  are  entitled  to  compensation  out 
of  the  fund  in  controversy,  at  least  for  such  services  as  resulted 
in  the  increase  and  preservation  of  the  fund. 

Application  for  allowance  of  attorneys'  fees  in  case 
reported  in  91  Neb.  654.    Application  allowed. 

Sedgwick,  J. 

After  this  case  was  determined  in  this  court  (91  Neb. 
r>54),  Messrs.  Smyth,  Smith  &  Schall,  of  Omaha,  a  firm  of 
attorneys  and  members  of  the  bar  of  this  state,  filed  an 
application  in  this  court  for  an  allowance  of  attorneys' 
fees  out  of  the  funds  involved  in  the  litigation.  The  at- 
torneys for  the  executors  objected  to  the  allowance,  and 
the  matter  was  presented  upon  briefs  and  oral  argument. 

It  appears  from  the  record  that  these  applicants  were 
c(msulted  by  parties  interested  in  the  charity  whose  right 
under  the  will  was  contested.  The  right  of  these  parties 
to  appear  and  be  represented  by  counsel  was  challenged 
on  the  ground  that  they  had  no  financial  interest  in  the 
bequest,  and  perhaps  for  other  reasons.  The  matter  was 
then  brought  to  the  attention  of  the  governor  and  attorney 
general  of  the  state,  and  they  considered  that  the  charity 
in  question  was  a  public  charity,  and  authorized  these  ap- 
plicants to  appear  in  the  name  of  the  attorney  general  of 
the  state  to  procure  a  construction  of  the  will  favorable 
to  the  establishment  of  the  charity.  The  county  court  of 
Douglas  county  had  construed  the  will  against  the  bequest 
for  the  charity;  and,  an  appeal  being  in  contemplation,  a 
proposition  of  adjustment  was  submitted  to  the  executors 
by  the  collateral  heirs  of  the  deceased  not  named  in  the 
will,  by  which  the  sum  of  |75,000  would  be  devoted  to  the 
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establishment  ot  the  proposed  charity.  This  proposition 
was  by  the  executors  submitted  to  the  county  court  for 
instruction  as  to  completing  the  proposed  compromise* 
In  the  meantime  an  appeal  had  been  taken  to  the  district 
court  from  the  decision  of  the  county  court.  The  appli- 
cants, in  behalf  of  the  charity  and  in  the  name  of  the  at- 
torney general,  appeared  in  the  district  court,  and  upon 
trial  in  that  court  it  was  ordered  that  the  executors  devote 
the  sum  of  176,000  to  tlje  proposed  charily,  and  these  ap- 
plicants, believing  that  the  bequest  carried  a  much  larger 
amount,  appealed  to  this  court. 

Under  the  decision  of  this  court,  the  amount  secured 
for  the  charity  was  f  160,000  and  interest  thereon,  so  that 
on  account  of  the  services  of  these  attorneys  there  had 
been  secured  for  this  fund,  over  and  above  the  amount 
that  could  have  been  realized  on  the  proposed  settlement, 
the  sum  of  $85,000  and  interest.  It  has  already  been 
determined  in  the  opinion  above  cited  that  the  bequest  in 
question  established  a  public  charity  and  the  state  is  in- 
terested; and  the  attorney  general,  on  the  advice  of  the 
governor,  was  authorized  to  represent  the  public  interest 
in  the  controversy,  and  for  that  purpose  to  employ  at- 
torneys. The  executors  contend  that,  under  such  circum- 
stances, the  attorneys  employed  must  look  to  the  state  or 
the  attorney  general  for  their  compensation,  and  cannot 
be  compensated  out  of  the  fund  in  litigation.  It  appeai*s 
that  these  applicants  were  informed  by  the  attorney  gen- 
eral that  the  state  would  not  compensate  them  for  their 
services,  and  that  if  they  received  any  compensation  it 
must  be  from  the  fund  in  controversy.  These  attorneys 
then  volunteered  to  accept  the  employment  without  other 
compensation  than  might  be  allowed  them  out  of  such 
amount,  if  any,  as  they  might  succeed  in  preserving  for 
the  proposed  charity. 

In  Btone  V.  Omaha  Fire  Ins,  Co.,  61  Neb.  834,  it  was 
held:  ^"The  expenses  of  procuring  a  receivership  of  an 
insolvent  corporation,  including  services  of  an  attorney 
In  consultations,  preparing  papers  and  procuring  the  ap- 
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pointment  of  a  receiver,  are  properly  chargeable  against 
the  fund  so  brought  into  the  court's  control;"  and  in  the 
opinion  the  same  principle,  which  we  think  is  everywhere 
recognized,  is  quoted  from  Trustees  v.  Oreenough,  105  U. 
S.  527,  532 :  "Where  one  of  many  parties  having  a  com- 
mon interest  in  a  trust  fund,  at  his  own  expense,  takes 
proper  proceedings  to  save  it  from  destruction  and  to 
restore  it  to  the  purposes  of  the  trust,  he  is  entitled  to 
reimbursement."  This  principle  seems  to  be  applicable 
to  this  case.  These  attorneys  were  not  themselves  inter- 
ested in  the  trust  funds,  but  the  state  was,  and,  in  his 
official  capacity,  was  also  the  attorney  general.  These  at- 
torneys then  represented  parties  interested  in  the  trust 
fund,  without  any  legal  means  of  obtaining  compensation 
except  from  that  fund ;  and  it  seems  clear  that,  so  far  as 
their  services  have  increased  the  fund  thus  preserved, 
they  should  be  compensated.  It  is  alleged  in  the  applica- 
tion, which  is  duly  verified,  that  these  attorneys  rendered 
services  in  the  matter  in  at  least  the  value  of  25  per  cent, 
of  the  amount  preserved  to  the  fund  as  a  result  of  those 
services.  A  history  of  the  litigation  and  of  the  services 
rendered  therein  by  these  attorneys  is  set  out  quite  in 
detail  in  the  application,  and  it  is  alleged  that  these 
funds  have  been  upon  interest  at  3^  per  cent  from  the 
20th  day  of  October,  1909.  (Counsel  for  the  executors 
have  filed  objections  to  this  allowance  in  the  form  of  a 
brief  giving  the  ground  of  their  objection ;  but  the  allega- 
tions of  fact  in  the  application  and  of  the  value  of  the 
services  are  not  denied.  There  being  no  issue  of  fact  ten- 
dered by  the  executors,  a  reference  to  take  evidence  is  not 
called  for.  The  allegations  of  the  applicants  as  to  the 
extent  and  value  of  the  services  rendered  will  not  justify 
the  amount  suggested  by  them.  We  think  that  under  the 
circumstances  of  this  case  a  fee  of  10  per  cent  of  the 
amount  preserved  to  the  fund  by  those  serviaes  is  a  rea- 
sonable fee.  The  interest  on  |85,000  from  the  date  and 
at  the  rate  specified  would  amount  to  something  over 
|9,000.    We  think  therefore  that  the  reasonable  value  of 
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the  servicefi  rendered  is  19,400,  and  it  is  ordered  that  the 
executors  pay  to  these  applicants  the  said  sum  from  that 
fund  now  in  their  hands. 

Applioation  allowed. 


Fawobtt,  J.,  not  sitting. 


George  B.  Darr,  appellant,  v.  Dawson  County, 

appellee. 

Filed  Janxjabt  31,  1913.    No.  16,780. 

1.  Taxation:  Levy:    Injttnction.    When  a  tax  Ib  not  void  as  assessed 

without  authority  of  law,  sections  162  and  163  of  the  revenue  law 
(Ck>mp.  St.  1911,  ch.  77,  art.  I)  apply,  and  collection  thereof  can- 
not be  enjoined,  unless  the  tax  was  levied  "for  an  illegal  or  un- 
authorized purpose,"  and  those  sections  provide  a  remedy  in  other 
cases  in  which  injunctions  were  formerly  allowed. 

2.  :    Illegal  Assessment:    Remedy.    The  remedy  provided  for 

the  taxpayer  by  the  first  subdivision  of  section  162  is  available 
only  when  the  property  was  wrongfully  assessed,  either  because 
exempt  from  taxation  or  because  the  tax  levied  had  already  been 
assessed  thereon  and  paid: 

3.  :   :   .    The  remedy  given  by  the  first  subdivision 

Is  not  available  to  correct  overvaluation,  or  mistake  in  estimat- 
ing the  amount  of  the  money  of  the  taxpayer  on  hand  liable  to 
assessment  or  the  value  thereof. 

4.  :    :    .     Under  the  second  subdivision  of  section 

162,  the  tax  must  be  paid  "in  all  respects  as  though  the  same 
was  legal  and  valid."  Protest  is  not  necessary,  nor  allowed.  The 
taxpayer  must,  within  30  days  after  paying  the  tax,  "demand 
the  same  in  writing  from  the  treasurer  of  the  state,  of  the 
county,  city,  village,  township,  district,  or  other  subdivision,  for 
the  benefit,  or  under  the  authority,  or  by  the  request  of  which 
the  same  was  levied."  The  treasurer  of  such  political  subdivision, 
when  such  demand  is  made,  must  transmit  a  copy  thereof  "to 
the  authorities  authorized  by  law  to  audit  and  pay  accounts 
against"  the  political  subdivision  which  has  received  the  Illegal 
tax,  and,  if  payment  is  refused,  the  taxpayer  may  sue  such 
county,  city,  or  other  corporation. 

5.  :     Assessment:     Remedy.     Questions    of   valuation    and    of 
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amount  and  value  of  money  or  other  personal  property  to  be 
assessed  are  not  provided  for  by  sections  162  and  163  of  the 
revenue  law,  and  must  be  presented  to  the  proper  board  of 
equalization. 

6. :    Ruij:s  Governing.    The  assessment  and  levy  and  collection 

of  taxes  are  not  equitable  proceedings.  They  must  necessarily  be 
governed  by  rules  which  in  many  respects  may  be  considered  arbi- 
trary. The  taxing  powers  and  the  taxpayers  must  comply  with 
these  rules. 

7.  :    Assessment:    Relief.    The  taxpayer  is  entitled  to  a  copy 

of  the  assessment  when  completed  by  the  assessor.  He  may 
waive  this  and  ascertain  the  amount  of  his  assessment  from 
the  records  before  the  meeting  of  the  board  of  equalization,  and, 
if  dissatisfied  with  his  assessment,  he  may  appeal  to  that  board 
and  have  it  corrected.  If  he  fails  to  do  so,  he  cannot  for  that 
reason  avail  himself  of  the  special  remedies  provided  by  sections 
162  and  163  of  the  revenue  law. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostetler,  Judge.    Affirmed. 

Warrington  d  Stetcart^  for  appellant. 

E.  A,  Cooky  contra. 

Sedgwick,  J. 

Plaintiff  seeks  to  recover  from  Dawson  county  f402 
paid  by  him  under  protest  for  taxes.  He  filed  his  claim 
with  the  county  board,  and,  from  an  order  disallowing  it, 
appealed  to  the  district  court.  In  his  petition  in  the  dis- 
trict court,  he  alleged  that  in  the  month  of  April,  1908,  his 
personal  property  was  assessed  for  taxation  by  the  deputy 
assessor  of  Lexington  precinct,  Dawson  county,  Nebraska; 
tliat  he  entered  all  his  personal  property  that  was  liable  to 
be  assessed  to  him  for  that  year  on  the  schedule  furnished 
him  by  the  said  deputy  assessor  for  that  purpose;  "that 
plaintiff  verified  and  signed  said  schedule  as  required  by 
law,  and  returned  said  schedule  to  said  deputy  assessor; 
that  (on)  said  schedule  of  assessment  plaintiff  entered  his 
cash  on  hand  at  $465,  the  same  being  all  the  cash  plaintiff 
had  on  the  1st  day  of  April,  1908,  and  the  said  item  ap- 
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peared  on  said  schedule  when  it  was  returned  to  said 
deputy  assessor  by  plaintiff  as  aforesaid;  that,  after  said 
schedule  had  been  so  made  and  returned  to  the  assessor, 
some  person,  unknown  to  the  plaintiff,  and  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  notice 
to  him,  wrongfully  changed  the  said  item  of  cash,  f465,  so 
that  it  read  |30,465,  and  thereafter  plaintiff  was  taxed  on 
said  item  upon  the  basis  of  |30,465,  instead  of  on  the  basis 
of  1465,  as  returned  by  plaintiff  aforesaid,  whereby  plain- 
tiff was  wrongfully  assessed  on  one-fifth,  of  said  130,000  in 
the  sum  of  f402;  that  the  plaintiff  was  absent  from  the 
state  of  Nebraska  from  about  the  15th  day  of  April,  1908, 
until  about  the  1st  day  of  November,  1908,  and  had  no 
notice  or  knowledge  of  said  wrongful  change  in  his  assess- 
ment or  schedule  until  after  his  return  to  the  state  as 
aforesaid;  that  on  the  15th  day  of  April,  1909,  plaintiff, 
being  absent  from  Dawson  county,  caused  said  taxes  to  be 
paid  under  protest,  for  the  reasons  aforesaid,  as  to  the 
taxes  so  wrongfully  levied  on  the  one-fifth  of  the  said 
130,000,  and  thereafter  filed  his  application  with  the  board 
of  county  commissioners  of  said  county,  asking  that  said 
taxes  so  wrongfuly  assessed  against  him  be  refunded, 
which  application  was  by  the  said  board  of  commissioners 
rejected."  The  trial  court  sustained  a  demurrer  to  the 
foregoing  petition,  and  from  a  dismissal  of  the  proceeding 
plaintiff  has  appealed  to  this  court. 

It  is  not  contended  that  the  tax  was  levied  for  an  illegal 
or  unauthorized  purpose.  The  allegation  is  that,  after  the 
plaintiff  had  made  out  his  schedule  of  personal  property, 
and  had  stated  thereon  an  item  of  $465,  some  person,  un- 
known to  plaintiff,  had  changed  the  item  to  $30,465,  with- 
out the  know^ledge  of  the  plaintiff.  The  question  is  whether 
plaintiff  is  entitled  to  relief  under  sections  162  and  163  of 
the  revenue  law.    The  sections  are  as  follows : 

Section  162.  "No  injunction  shall  be  granted  by  any 
court  or  judge  in  this  state  to  restrain  the  collection  of 
any  tax,  or  any  part  thereof  hereafter  levied,  nor  to  re- 
strain the  sale  of  any  property  for  the  nonpayment  of  any 
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f  such  tax,  except  such  tax  or  the  part  thereof  enjoined,  be 

f  levied  or  assessed  for  an  illegal  or  unauthorized  purpose ; 

nor  shall  any  person  be  permitted  to  recover  by  replevin, 
or  other  process,  any  property  taken  or  restrained  by  the 
county  treasurer  for  the  nonpayment  of  any  tax  except 

**  *  such  tax  be  levied  or  assessed  for  illegal  or  unauthorized 

purpose ;  but  in  every  case  the  person  or  persons  claiming 

;  any  tax,  or  any  part  thereof,  to  be  for  any  reason  invalid, 

who  shall  pay  the  same  to  the  county  treasurer,  may  pro- 
ceed in  the  following  manner,  viz. :    First  If  such  person 
claim  a  tax,  or  any  part  thereof,  to  be  invalid  for  the  rea- 
son that  the  property  upon  which  it  was  levied  was  not 
liable  to  taxation,  or  that  said  property  has  been  twice 
assessed  in  the  same  year  and  taxes  paid  thereon,  he  may 
pay  such  taxes  under  protest  to  the  county  treasurer,  or 
other  proper  authority,  and  it  shall  be  the  duty  of  the 
treasurer,  or  other  proper  authority  receiving  such  tax, 
to  give  a  receipt  therefor,  stating  thereon  that  they  were 
paid  under  protest,  and  the  grounds  of  such   protest, 
whether  or  not  taxable  or  twice  assessed,  and  taxes  paid 
thereon.    If  such  taxes  are  paid  to  the  proper  authority, 
other  than  the  county  treasurer,  such  persons  490  receiving 
them  shall,  within  ten  days  thereafter,  deliver  such  taxes, 
or  such  part  thereof  as  are  paid  under  protest  to  the 
county  treasurer,  together  with  a  copy  of  the  receipt  given 
for  the  same,  and  the  county  treasui^er  shall  retain  the 
money  so  paid  under  the  protest  until  otherwise  directed 
by  order  of  the  county  board.     Within  thirty  days  after 
paying  such  taxes  the  person  paying  them  shall  file  a 
statement  in  writing,  duly  verified,  with  the  county  board, 
setting  forth  the  amount  of  tax  paid  under  protest,  the 
grounds  of  such  protest,  and  shall  attach  thereto  the  re- 
ceipt taken  for  said  taxes.    Whereupon  at  the  first  meet- 
ing of  the  county  board  thereafter,  they  shall  inquire  into 
the  matter  and  if  they  shall  find  either  that  the  property 
ui)()n  which  taxes  were  levied  was  not  liable  for  taxation, 
or  that  it  had  been  twice  assessed  in  tlie  same  year,  and 
taxes  paid  thereon,  ihey  shall  issue  an  order  to  the  countv 
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treasurer  to  refund  said  taxes^  stating  therein  what  sum 
shall  be  refunded,  and  if  they  shall  find  that  the  grounds 
of  such  protest  are  not  true,  they  shall  issue  an  order  to 
the  county  treasurer  to  disjwse  of  said  money  in  the  same 
manner,  as  though  it  had  not  been  i)aid  under  protest. 
Appeals  may  be  taken  from  such  decii^ions  in  the  same 
manner  and  within  the  times  as  appeal^  are  now  taken 
from  the  action  of  the  county  board  in  allowance  or  dis- 
allowance of  claims  against  the  county;  and  if  such  an 
appeal  be  taken  the  county  treasurer  shall  retain  such 
taxes  until  the  case  is  finally  determined.  Provided,  that 
he  shall  in  all  cases  retain  said  money  until  the  time  for 
an  appeal  shall  have  elapsed.  If  an  appeal  from  the  de- 
cision of  .the  couniy  board  be  taken,  and  upon  the  final 
determination  thereof  their  decision  be  affirmed,  the  treas- 
urer shall  at  once  carry  the  order  of  said  board  into  effect; 
but  if  their  decision  be  reversed,  they  shall  issue  a  new 
order  to  the  treasurer  conforming  to  the  decree  of  the 
court  finally  determining  the  case.  In  all  cases  where  the 
treasurer  shall  refund  such  taxes  he  shall  write  opposite 
such  taxes  in  the  tax  list  the  words,  'Erroneously  taxed — 
refunded.'  Second.  If  such  person  claim  the  tax  or  any 
part  thereof  to  be  invalid  for  the  reason  that  it  was  levied 
or  assessed  for  an  illegal  or  unauthorized  purpose,  or  for 
any  other  reason  except  as  hereinbefore  set  forth,  when 
he  shall  have  paid  the  same  to  the  treasurer,  or  other 
proi)er  authority,  in  all  respects  as  though  the  same  was 
legal  and  valid,  he  may,  at  any  time,  within  thirty  days 
after  such  payment,  demand  the  same  in  writing  from  the 
treasurer  of  the  state,  of  the  county,  city,  village,  town- 
ship, district,  or  other  subdivision,  for  the  benefit,  or 
under  the  authority,  or  by  the  request  of  which  the  same 
was  levied,  and  if  the  same  shall  not  be  refunded  within 
ninety  days  thereafter,  may  sue  such  county,  city,  village, 
township,  district,  or  other  subdivision,  for  the  amount  so 
demanded;  and  if  upon  the  trial  it  shall  be  determined 
that  such  tax,  or  any  part  thereof,  was  levied  or  assessed 
^c>r  an  illegal  or  unauthorized  purpose,  or  was  for  any 
10 
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i-eason  invalid,  judgment  shall  be  rendered  therefor,  with 
interest,  and  the  same  shall  be  collected  as  in  other  cases." 

Section  163.  "Wlien  any  demand  to  refund  taxes  paid 
is  made  upon  any  treasurer,  as  provided  in  the  second 
method  of  procedure  indicated  in  the  preceding  section, 
such  treasurer  shall  transmit  a  copy  of  the  same  to  the 
authorities  authorized  by  law  to  audit  and  pay  accounts 
against  the  state,  county,  city,  township,  village,  or  dis- 
trict, as  the  case  may  be,  who  shall  pass  upon  the  same  as 
upon  any  other  claim,  but  no  claim  for  refunding  such 
taxes  shall  be  paid  unless  it  appears  to  the  satisfaction  of 
such  authorities  that  the  sum  was  levied  for  an  illegal  or 
unauthorized  purpose."  Comp.  St.  1911,  ch.  77,  art.  I, 
sees.  162,  163. 

If  it  is  claimed  that  a  tax  is  invalid  because  the  proi>- 
erty  upon  which  it  was  levied  was  not  liable  to  taxation  or 
because  the  said  proi)orty  has  been  twice  assessed  in  the 
same  year  and  the  tax  paid  thereon,  the  alleged  invalid  tax 
may  be  paid  under  protest,  under  the  first  subdivision  of 
section  162. 

Section  144  of  the  revenue  act  of  1879  (law\s  1879,  p. 
334)  provided  that  no  injunction  may  be  brought  to  re- 
strain the  collection  of  taxes  on  any  other  ground  than 
that  the  tax  was  levied  for  an  illegal  or  unauthorized  pur- 
pose. It  attempted  to  provide  a  statutory  remedy  for 
other  cases  in  which  taxes  had  been  enjoined  in  the  ab- 
sence of  such  a  statute.  The  remedy  provided  in  the  first 
act  was  that,  when  a  person  claimed  that  a  tax  was  for 
any  reason  invalid  and  should  jyaj  the  tax  "in  all  resj>ects 
as  though  the  same  was  legal  and  valid,"  he  might  demand 
the  same  in  writing  from  the  treasurer  of  the  state  or 
political  subdivision  '^for  the  benefit,  or  under  the  au- 
thority, or  by  the  request  of  which  the  same  was  levied;" 
and  if  the  tax  was  not  repaid  to  him  he  might  sue  the 
county  or  other  subdivision,  as  the  case  might  be,  and  re- 
cover the  same,  if  it  appeared  that  the  tax  was  levied  for 
an  illegal  or  unauthorized  purpose,  ^^or  wds  for  any  reason 
invalid.^^    The  next  section  of  that  act  (section  145)  pro- 
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vided:  "When  any  demand  to  refund  taxes  paid  is  made 
upon  any  treasurer,  as  provided  in  the  preceding  section, 
such  treasurer  shall  transmit  a  copy  of  the  same  to  the 
authorities  authorized  by  law  to  audit  and  pay  accounts 
against  the  state,  county,  city,  township,  district,  or  vil- 
lage, as  the  case  may  be,  who  shall  pass  upon  the  same  as 
upon  any  other  claim,  but  no  claim  for  refunding  such 
taxes  shall  be  paid,  unless  it  appears  to  the  satisfaction 
of  such  authorities  that  the  same  was  levied  for  an  illegal 
or  unauthorized  purpose,  or  that  the  same  property  has 
been  twice  assessed  in  the  same  year,  and  taxes  paid 
thereon,  or  that  such  property  was  not  liable  to  taxation." 
One  section  provided  that  the  taxpayer  might  recover  in 
such  case  if  the  tax  was  "for  any  reason  invalid,"  and  the 
other  section  provided  that  the  authorities  should  not  re- 
fund the  tax  unless  it  was  levied  for  an  illegal  or  unau- 
thorized purpose,  or  that  the  same  property  had  been  twice 
assessed  the  same  year,  and  taxes  paid  thereon,  or  that 
such  property  was  not  liable  to  taxation,  limiting  the 
right  to  repay  the  contested  tax  to  these  three  grounds. 

In  1887  these  two  sections  were  amended.  Laws  1887, 
ch.  69,  The  words  "that  the  same'  property  has  been  twice 
assessed  in  the  same  year,  and  taxes  paid  thereon,  or  that 
such  property  was  not  liable  to  taxation"  were  omitted 
from  section  145  and  placed  in  the  first  subdi\iLsion  of  the 
preceding  section.  The  only  change  in  section  144  of  the 
first  act  was  to  insert  the  right  to  pay  under  protest  and 
recover  from  the  county  when  the  property  taxed  was  not 
liable  to  taxation,  or  was  assessed  twice  and  the  first  as- 
sessment paid.  This  provision  appears  now  as  the  first 
subdivision  in  section  162,  and  the  second  subdivision  of 
that  section  remains  substantially  the  same  as  first  en- 
acted in  1879.  In  determining  the  application  of  the 
remedy  provided  by  those  sections,  we  should  consider  that 
they  were  enacted  in  view  of  the  law  as  it  was  formely  ad- 
ministered, and  construe  them  in  that  light.  We  must 
consider  the  conditions  that  existed,  the  evil  that  it  was 
proposed  to  remedy,  and  the  remedy  provided.    In  the  ab- 
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sence  of  such  a  statute.  Judge  Coolej  says  that  injunc- 
tions were  allowed:  (a)  Where  taxes  were  levied  on 
exempt  property;  or  (6)  where  property  was  doubly  as- 
sessed; or  (c)  where  levied  without  authority  of  law  by 
persons  having  no  powder  to  make  the  levy;  or  {d)  where 
there  was  a  clear  case  of  fraud  in  making  the  valuation. 
2  Cooley,  Taxation  (3d  ed.)  1441,  1442.  It  would  seem 
that  tiiese  are  the  only  cases  in  which  it  ought  to  be  held 
that  taxes  may  be  paid  and  recovered  back  under  section 
162.  In  the  absence  of  a  statute  of  this  kind,  taxes  were 
not  enjoined  by  courts  of  equily  on  the  ground  that  they 
were  illegal  or  erroneous.  2  Cooley,  Taxation  (3d  ed.) 
1440.  The  statutory  remedies  were  considered  to  be  suffi- 
cient for  such  purposes. 

The  legislature,  having  these  grounds  for  injunction  in 
mind,  substituted  the  remedy  supposed  to  be  more  simple, 
more  just  to  the  taxpayers,  and  more  certain  in  its  opera- 
tion in  the  collection  of  the  public  revenues.  If  the  prop- 
erty was  exempt  from  taxation,  or  if  it  had  already  been 
assessed  for  that  year  and  the  tax  paid,  those  questions 
were  simple  and  could  be  easily  determined.  They  are 
therefore  referred  to  the  county  board  for  determination. 

The  plaintiff  did  not  attempt  to  proceed  under  the 
second  subdivision  of  section  162.  He  paid  the  tax  under 
protest,  and  appealed  to  the  county  board  for  a  return  of 
the  money  so  paid.  The  second  subdivision  does  not  pro- 
vide for  or  contemplate  payment  under  protest  It  is  only 
applicable  when  the  taxpayer  has  paid  the  tax  ^^in  all 
respects  as  though  the  same  was  legal  and  valid.''  When 
so  paid  the  tax  cannot  be  recovered  from  the  counly,  unless 
the  tax  was  levied  "for  the  benefit,  or  under  the  authority, 
or  by  the  request"  of  the  county.  If  any  other  political 
district  or  subdivision  procures  for  its  benefit  a  tax  to  be 
levied  for  an  illegal  or  unauthorized  puri>o6e  under  this 
second  subdivision,  it  can  only  be  collected  from  such 
"city,  village,  township,  district,  or  other  subdivision,"  as 
the  ease  may  be,  for  wliicli  it  was  levied ;  and,  under  this 
subdivision  of  isection  102,  the  taxpayer  must,  within  30 
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daya  after  he  paid  the  tax,  "demand  the  same  in  writing*' 
from  the  treasnpep  of  the  particular  subdivision  benefited 
by  the  tax.  As  none  of  these  things  were  done,  the  plain- 
tiff cannot  claim  under  thia  second  part  of  section  162. 

It  seems  equally  clear  that  his  claim  is  not  within  the 
first  remedy  provided  by  that  section.  Our  statute  ex- 
empts certain  specified  property  from  taxation.  If  a  tax 
is  assessed  ui)on  property  exempt  and  "not  liable  to  taxa- 
tion," or  assessed  a  second  time  after  the  tax  has  already 
been  paid  upon  the  property,  it  may  be  paid  under  pro- 
test; and,  if  the  proper  steps  are  taken  by  the  taxpayer, 
the  money  so  paid  is  not  distributed  to  the  various  politi- 
cal subdivisions  for  whose  benefit  taxes  in  general  are 
levied  and  collected ;  it  is  held  until  the  county  board  can 
ascertain  whether  the  property  taxed  is  exempt  from  tax- 
ation under  the  statute,  if  that  is  the  ground  of  protest,  or 
whether  the  tax  upon  the  property  had  already  been  paid 
l>efore  the  protested  tax  was  collected.  A  second  assess- 
ment after  the  tax  has  been  paid  is  practically  the  same 
thing  as  an  assessment  on  property  which  the  statute  ex- 
empts, and  a  tax  so  collected  is  summarily  returned  by  the 
county  treasurer  upon  order  of  the  county  board.  The 
matter  so  presented  for  determination  is  entirely  different 
in  character  from  questions  of  valuation,  and  disputes  as 
to  the  amount  or  value  of  money  that  the  taxpayer  has  at 
the  time  of  assessment,  whether  he  has  and  should  be  as- 
sessed on  1400,  or  some  other  amount,  is  not  a  question  of 
exemption  from  taxation,  nor  of  second  assessment  on  tlie 
same  property. 

The  plaintiff  says  that  he  had  only  f  465  in  money  at  the 
time  this  assessment  was  made.  The  assessor  found  that 
he  had  a  much  larger  amount.  This  question  could  have 
been  determined  readily  by  the  board  of  equalization,  and 
it  appears  to  be  the  "policy  of  the  law  that  all  such  ques- 
tions should  in  the  first  instance  be  presented  to  that 
board.  The  assessment  and  levy  and  collection  of  taxes 
are  not  equitable  proceedings.  They  necessarily  have  to 
be  governed  by  rules  which  in  many  cases  must  be  con- 
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Bidered  to  be  arbitrary.  There  is  no  way  to  avoid  it,  and 
the  taxing  power  and  the  taxpayers  mu^t  comply  with 
these  rules.  There  is  no  other  way  to  do.  Plain  rules  of 
•law  that  will  be  readily  understood  by  the  assessing  au- 
thorities and  by  the  taxpayer  are  very  desirable.  To  say 
that  Mr.  Darr  has  been  wronged  by  this  assessment  is  to 
say,  not  only  that  he  actually  had  no  more  than  the  f465 
in* money,  but  also  that  the  statute  did  not  provide  him  any 
method  of  summarily  disposing  of  the  question.  Whether 
he  had  $465  or  130,465  was  a  question  of  fact  that  was  in 
the  first  instance  submitted  to  the  assessor,  and  if  wrongly 
determined  might  be  submitted  to  the  board  of  equaliza- 
tion. The  board  of  equalization  has  no  power  to  add  other 
property  to  the  list  returned  by  the  individual  taxpayer  or 
increase  the  valuation  without  notice  to  the  taxpayer.  If 
it  attempts  to  do  so,  or  otherwise  violates  substantial  pro- 
visions of  the  statute  intended  to  protect  the  taxpayer,  the 
tax  is  "levied  without  authority  of  law."  They  are  without 
authority  to  maJke  such  levy,  and  the  tax  may  be  enjoined. 
South  Platte  La/nd  Co.  v.  Buffalo  County ^  7  Neb.  253; 
Suydam  v.  County  of  Merrick^  19  Neb.  155 ;  State  v.  Ed- 
wards, 26  Neb.  701.  The  plaintiff  alleges  that  he  does  not 
know  who  added  to  the  list  as  he  returned  it  to  the  as- 
sessor. If  the  board  of  equalization  did,  it  was  without 
authority  of  law,  because  no  notice  was  given  the  tax- 
payer, as  the  statute  requirea  In  such  case  the  tax  would 
be  void,  and  might  be  enjoined,  but  it  could  not  be  paid 
under  protest  and  recovered  again.  A  voluntary  payment 
of  taxes  cannot  be  recovered,  in  the  absence  of  a  statute 
authorizing  such  payment  and  recovery.  There  is  no  stat- 
ute authorizing  the  payment  and  recovery  of  a  tax,  except 
the  first  subdivision  of  section  162  of  the  revenue  act,  which 
applies  only  when  the  property  is  exempt  from  taxation, 
or  has  once  been  assessed  for  the  same  year  and  the  tax 
paid. 

If  the  property  was  added  by  the  assessor,  the  plaintiff 
has  also  taken  the  wrong  remedy.  He  might  have  required 
the  assessor  to  furnish  him  with  a  copy  of  the  assessment, 
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as  he  proposed  to  return  it  to  the  county  authorities.  This 
Mr.  Darr  neglected  to  do,  and  the  assessor  valued  his  prop- 
erty, and  no  complaint  was  made  to  the  board  of  equaliza- 
tion. It  is  not  the  duty  of  a  taxpayer  to  assess  his  own 
property ;  he  lists  his  personal  property  upon  the  schedule, 
and  submits  to  the  assessor  to  determine  the  value  thereof 
for  assessment;  and  when  the  assessor  has  done  so,  if  the 
taxpayer  demands  it,  he  must  furnish  to  the  taxpayer  a 
copy  of  such  valuation  as  he  puts  upon  the  property. 
Comp.  St.  1911,  ch.  77,  art.  I,  sec.  110.  If  the  taxpayer 
does  not  exercise  this  right  and  so  obtain  a  copy  of  the 
valuation,  as  made  by  the  assessor,  he  is  allowed  ample 
time  to  examine  the  assessor's  valuation  before  the  sitting 
of  the  board  of  equalization;  and,  if  dissatisfied  with  his 
assessment,  he  may  appeal  to  that  board  and  have  it  cor- 
rected. This  affords  a  simple  and  inexpensive  method  of 
adjusting  all  questions  of  valuation,  and  in  most  cases  is 
found  to  be  ample  without  an  appeal  to  the  courts,  and 
without  the  delay  in  collecting  the  revenue  involved  in 
such  appeals.  There  is  no  evidence  of  fraud,  and  no  allega- 
tion in  the  pleadings  from  which  fraud  can  be  inferred. 
It  is  as  reasonable  to  presume  that  Mr.  Darr  attempted 
fraud  ui)on  the  public  as  it  is  to  assume  that  the  ajssessor 
perpetrated  fraud  upon  Mr.  Dar*  If  we  imagine  that 
Mr.  Darr  has  been  wronged,  we  still  must  avoid  breaking 
down  the  revenue  law  in  the  attempt  to  right  that  wrong. 
We  certainly  cannot  disregard  the  statute  in  an  attempt 
to  do  what  we  imagine  to  be  equity. 
The  judgment  of  the  district  court  is 

Affirmed. 

Reese,  O.  J.,  dissenting. 

It  is  my  belief  that  the  whole  discussion  by  the  majority 
is  on  entirely  too  technical  grounds.  It  was  evidently  the 
purpose  of  the  legislature  to  give  a  remedy  in  all  cases  of 
unjust  taxation.  To  prevent  the  expensive  and  long  drawn 
out  remedy  by  injunction,  by  which  the  revenues  of  the 
state  could  be  tied  up,  it  provided  that  where  a  tax,  or  any 
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part  thereof,  was  claimed  to  be  ille^l,  the  person  against 
whom  the  levy  was  made  could  pay  under  protest,  the 
treasurer  holding  the  part  claimed  to  be  illegal  until 
within  the  short  time  named  in  the  etatnte ;  the  one  paying 
the  same  to  have  the  benefit  of  a  speedy  and  eflfective 
remedy  at  law  for  testing  the  question  involved,  and  to 
recover  back  his  money  held  by  the  treasurer,  if  any  should 
be  found  to  have  been  illegally  demanded.  It  was  never  the 
intention  of  the  legislature  to  set  a  trap  by  which  the 
citizen  could  be  robbed,  yielding  him  no  remedy,  or,  if  one 
is  given,  to  hedge  it  about  with  teclinicalities  of  procedure 
to  such  an  extent  as  to  render  the  protection  of  his  rights 
uncertain  and  insecure.  The  holding  calls  to  mind  the 
ancient  rule  of  pleading  which  required  the  plaintiff  to 
name  his  case.  If  he  gave  it  a  wrong  name,  no  matter 
what  hia  facts  nor  how  meritorious  his  demiiiid,  he  was 
forever  undone,  so  far  as  that  case  was  concerned.  I  do 
not  believe  the  legislature  ever  intended  to  limit  the  reme- 
dies of  a  person  against  whom  an  illegal  tax  was  charged 
in  any  such  way  as  is  held  in  the  majority  opinion.  Plain- 
tiff's "cause  of  action,"  if  he  has  one,  consists  of  being 
wrongfully  compelled  to  pay  a  tax  upon  property  which 
the  demurrer  admits  he  did  not  have  nor  own,  and  which 
he  did  not  return  for  taxation.  If  tlie  petition  is  true,  he 
is  entitled  to  relief.  The  construction  given  to  tlie  statute 
is,  I  think,  too  technical  and  narrow,  and  does  not  give 
effect  to  the  intention  of  the  legislature.  To  my  mind  a 
more  liberal  construction  should  be  adopted. 

Fawobtt,  J.,  concurs  in  the  above  dissent 

Hambb,  J.,  dissenting. 

1  r^ret  being  unable  to  agree  with  the  majority  opin- 
ion. As  I  understand  this  case,  there  was  a  petition  filed 
in  the  district  court  for  Dawson  county  seeking  to  recover 
from  the  county  of  Dawson  the  amount  paid  by  the  plain- 
tiff because  an  additional  |30,000  had  been  added  to  his 
list  of  taxable  property  without  bis  knowledge  or  consent, 
presumably  by  the  assessor  or  the  board  of  equalization. 
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but  which  it  is  not  certain.  From  the  brief  of  the  appel- 
lant it  appears  that  he  made  out  his  assessment  schedule 
of  personal  property,  and,  after  swearing  to  the  same,  de- 
livered it  to  the  deputy  assessor  for  Lexington  precinct, 
in  Dawson  county,  in  April,  1908 ;  that  in  said  schedule  he 
entered  as  cash  on  hand  1465,  the  same  being  all  the  cash 
he  had  on  the  1st  day  of  April,  1908 ;  between  the  time  the 
said  schedule  was  delivered  to  the  assessor  and  the  time 
it  was  entered  upon  the  tax  list,  some  one,  without  the 
knowledge  or  consent  of  the  plaintiff,  and  without  notice 
to  the  plaintiff,  changed  the  item  of  f465  to  f30,465;  that 
the  appellant  was  thereupon  taxed  for  said  year  upon  the 
basis  of  one-fifth  of  the  said  item  of  $30,465,  instead  of 
upon  the  basis  of  one-fifth  of  the  said  sum  of  f 465,  as  re- 
turned by  the  appellant  in  his  schedule ;  that  the  appellant 
was  absent  from  the  state  of  Nebraska  from  the  time  he  de- 
livered said  schedule  to  said  deputy  assessor  until  in  Octo- 
ber of  that  year,  and  had  no  knowledge  or  notice  of  the 
change  made  in  said  schedule  until  after  his  return  to  the 
state  of  Nebraska ;  that  on  the  15th  day  of  April,  1909,  ap- 
pellant caused  his  personal  taxes  to  be  paid,  and  that  part 
of  them  which  was  levied  against  the  one-fifth  of  said 
130,000,  so  added  to  his  tax  list,  to  be  paid  under  protest, 
for  the  reasons  aforesaid,  the  same  being  $402,  and  then, 
within  the  time  required  by  law,  filed  an  application  with 
the  county  commissioners  asking  to  have  said  |402  re- 
funded to  him ;  that  said  application  was  rejected  by  the 
board  of  county  commissioners,  and  the  appellant  appealed 
from  said  order  of  the  board  to  the  district  court  for  Daw- 
son county ;  that  he  filed  in  the  said  district  court  his  peti- 
tion setting  up  the  facts  in  the  case  as  before  set  forth,  and 
that  the  appellee  filed  a  general  demurrer  thereto ;  that  the 
district  court  sustained  said  demurrer,  and  the  appellant 
elected  to  stand  on  his  petition,  the  court  dismissed  the 
petition,  and  the  appellant  has  appealed  from  said  order 
of  dismissal  to  this  court.  The  demurrer  filed  by  Dawson 
county  admitted  the  truth  of  the  petition;  that  is,  it  ad- 
mitted that,  without  the  knowledge  of  the  owner,  and 
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after  the  sehednle  had  been  made  and  had  been  delivered 
to  the  deputy  assessor,  130,000  additional  had  been  added 
to  the  cash  set  forth  in  the  schedule.  Whether  this  ad- 
dition was  by  the  assessor,  by  the  board  of  equalization, 
or  by  some  interloper,  does  not  api)ear.  No  one  may  know 
how  or  why  this  was  done. 

Sections  120-124,  ch.  77,  art.  I,  Comp.  St.  1911,  provide 
for  the  county  board  of  equalization,  and  seem  to  give  it 
authority  to  hear  cases  on  appeal  as  in  equity,  and  with- 
out a  jury  to  determine  the  questions  raised  before  it 
which  relate  to  the  liability  of  property  to  assessment,  or 
the  amount  thereof.  The  sections  before  referred  to  seem 
to  contemplate  that  the  board  of  equalization  may  raise 
the  value  of  the  property  assessed  or  lower  it,  and  they 
can  add  other  property  to  that  contained  in  the  schedule; 
but  they  must  do  these  things  upon  notice  to  the  person 
interested,  or  his  agent.  They  are  also  authorized  by 
subdivision  5  of  section  121  to  add  to  the  assessment  roll 
any  taxable  property  not  included  therein  and  these 
things  are  all  to  be  done  upon  notice  to  the  property 
owner.  Subdivision  5  reads:  "Also  add  to  the  assess- 
ment rolls  any  taxable  property  not  included  therein,  as- 
sessing the  same  in  the  name  of  the  owner  thereof  as  the 
assessors  should  have  done,  but  no  personal  property 
shall  be  so  added  unless  the  owner  thereof  is  previously 
notified,  if  he  be  found  in  the  county." 

According  to  the  statement  contained  in  the  plaintiflPs 
petition,  he  was  entirely  without  notice,  and  tlie  thing 
must  have  been  done  by  the  assessor,  by  some  unauthor- 
ized person,  or  by  the  board  of  equalization.  The  thing 
done  was  unlawfully  done.  On  the  statement  as  made, 
an  additional  |30,000  was  added  to  the  plaintiff's  taxable 
property,  without  his  knowledge  or  consent,  and  without 
any  notice  of  any  kind,  and  by  some  unknown  person. 
The  value  of  the  property  already  there  was  not  increased. 
There  were  f465  specified  in  the  schedule  as  the  money 
on  hand;  |30,000  were  added  to  that  money,  just  as  a 
thousand  cows  might  be  put  in  a  tax  list;  the  only  differ- 
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ence  being  between  the  u»e  of  the  word  "dollars"  and  the 
use  of  the  word  "cows."  For  anything  that  appears  in 
the  petition,  the  change  may  have  been  made  after  the 
schedule  reached  the  board  of  equalization,  and  without 
notice.  There  should  be  certainty.  The  legislature  did 
not  contemplate  that  there  would  be  any  fraudulent 
legerdemain  of  any  kind  against  the  interest  of  the  prop- 
erty owner.  In  effect,  the  case  is  like  this;  I  own  a  farm. 
On  that  farm  I  have  horses  and  hogs.  I  have  no  cattle. 
After  I  have  made  out  my  schedule  and  have  presented  it 
to  the  assessor,  and  he  has  looked  over  it  and  there  are  no 
cattle  listed  upon  it,  somebody  adds  a  thousand  coxes  to 
my  schedule.  I  am  not  told  by  whom  the  addition  is  made. 
No  one  serves  any  notice  upon  me.  I  do  not  know 
whether  the  deputy  assessor  did  it,  whether  the  assessor 
did  it,  whether  some  unauthorized  clerk  did  it,  or  whetlier 
the  county  board  did  it;  but  somebody  does  it.  Does  tlie 
law  contemplate  that  I  should  be  held  to  pay  the  tax  on  a 
thousand  cows  that  I  do  not  own,  that  are  not  on  my 
farm,  and  never  have  been? 

'  The  legislature  made  a  provision  for  the  protection  of 
the  property  of  the  owner.  That  provision  requires  that 
he  shall  have  notice  from  the  board  before  there  is  an  in- 
crease in  the  amount  of  his  property  or  in  its  value.  It 
would  seem  that  the  judgment  of  the  district  court  ought 
to  be  reversed  and  the  case  sent  back  to  be  tried.  TVTien 
the  evidence  is  taken  it  might  disclose  why  $30,000  was 
added,  and  by  whom.  In  any  event,  if  the  testimony  should 
be  taken,  there  would  probably  be  an  opportunity  to  make 
an  intelligent  disposition  of  the  case,  so  that  everybody 
might  know  what  happened,  and  when,  and  how,  and  why. 
The  ingenuity  of  the  majority  opinion  serves  to  strengthen 
the  conviction  that  it  is  wrong. 
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Jannib  Callpas,  appellant,  v.  Woeld  Publishing  CJom- 

pany,  appellee. 

Filed  Jaiotabt  31,  1913.    No.  16,785. 

1.  libel:  Pleading.  In  an  action  for  libel,  if  the  publication  com* 
plained  of  makes  general  charges  against  the  plaintiff,  an  an- 
swer in  general  terms  that  the  charges  are  true  is  insufficient. 
The  facts  must  be  stated  showing  that  the  charge  made  is  true. 
If  the  facts  are  specifically  stated  in  the  charge  as  published,  a 
general  allegation  that  they  are  true  is  sufficient 

2. :  .    In  such  action  If  the  published  words  are  obviously 

defamatory,  that  is,  libelous  per  »e,  it  is  not  necessary  by  in- 
nuendo to  allege  or  explain  the  meaning  of  the  words  published, 
nor  to  allege  special  damages. 

8. :    ^.     If  the  published  words  are  ambiguous,  or  are 

meaningless  unless  explained,  or  prima  facie  innocent,  but  capable 
of  defamatory  meaning,  the  plaintiff  must  specially  allege  and 
prove  the  defamatory  meaning  of  the  words  used,  and  must 
allege  and  prove  special  damages.  In  such  case,  if  no  special 
damages  are  alleged  and  proved,  there  can  be  no  recovery. 

4. :  •   Special  Damages.    The  publication  in  this  case  not 

being  obviously  defamatory,  and  there  being  no  allegation  and 
proof  of  the  facts  from  which  it  can  be  found  that  the  plaintifT 
has  suffered  special  damages  for  which  the  defendant  is  liable, 
the  judgment  for  the  defendant  was  the  only  judgment  possible. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

A.  S.  Ghurchill^  for  appellant 

Stout  d  Rose,  contra. 

Sedgwick,  J. 

The  plaintiff  alleged  in  her  petition  that  the  defendant 
is  a  corporation  with  its  principal  place  of  business  in 
Omaha,  Nebraska,  "engaged  in  publishing  a  newspaper 
generally  known  as  the  World-Herald,  which  has  a  large 
circulation  in  the  cities  of  Omaha,  South  Omaha,  state  of 
Nebraska,  and  in  various  other  cities  and  states,"  and 
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the  defendant  published  two  articles  of  and  concerning 
the  plaintiff,  one  on  or  about  the  12th  day  of  May,  1908, 
and  the  other  on  or  about  the  24th  day  of  May,  1908.  She 
all^;ed  that  these  articles  were  libelous,  and  asked  for 
damages  in  the  sum  of  |25,000.  Vpou  issue  being  joined 
and  tried  to  the  jury,  there  was  a  verdict  and  judgment 
in  favor  of  the  defendant,  and  the  plaintiff  has  appealed. 
The  record  is  very  large,  and  the  plaintiff  has  filed  a 
voluminous  brief  assigning  and  discussing  very  many 
alleged  errors.  The  amended  petition,  with  the  exhibits 
attached,  consists  of  more  than  40  sheets  of  closely  type- 
written matter,  and  the  evidence  as  contained  in  the  bill 
of  exceptions  covers  more  than  1,000  sheets.  It  will  be 
impracticable  here  to  make  even  a  synoi>sis  of  the  plead- 
ings and  evidence.  We  will  have  to  be  content  with  such 
reference  to  the  record  as  we  think  will  illustrate  some 
of  the  principal  questions  presented.  The  petition  alleges 
that  the  plaintiff  is  a  resident  of  the  city  of  Omaha,  and 
has  been  since  the  1st  day  of  June,  1907,  and  that  before 
coming  to  the  city  of  Omaha  she  resided  in  the  city  of  St. 
Louis  for  a  number  of  years,  and  that  in  the  year  1900  she 
entered  the  Barnes  University  Medical  Department  of  St. 
Louis,  Missouri,  and  took  the  regular  medical  course  pre- 
scribed, which  continued  for  the  full  course  of  four  school 
years,  and  that  she  graduated  from  the  institution  on  the 
3d  day  of  May,  1904,  and  received  a  diploma  which,  con- 
ferred upon  her  the  degree  of  doctor  of  medicine,  with  all 
its  rights,  benefits,  immunities,  and  privileges.  The  peti- 
tion then  sets  out  some  of  the  provisions  of  the  statute  of 
Missouri  regulating  the  practice  of  medicine,  surgery  and 
midwifery,  which  prescribe  the  conditions  and  manner  of 
obtaining  a  license  to  practice  medicine  in  the  state,  and 
alleges  that  she  complied  with  those  conditions  and  re- 
ceived a  license  from  the  state  board  of  health  of  the  state 
of  Missouri,  and  that  she  was  then  appointed  to  the  posi- 
tion of  '^hostess  of  the  Temple  of  Fraternity,  at  the 
Louisiana  Purchase  Exposition  held  in  the  city  of  St. 
Louis,  Missouri,  during  the  year  1904,"  and  was  about 
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the  same  time  "appointed  lady  physician  of  the  same," 
and  "employed  as  lady  physician  of  a  concession  at  said 
exposition  known  as  the  ^Boer  War';"  that  "during  said 
time  the  plaintiff  had  under  treatment  as  such  physician 
a  vei*y  large  number  of  patients  who  were  aiHicted  with  a 
great  variety  of  diseases  and  ailments,  and  derived  there- 
from a  large  experience  in  her  profession;"  that  at  the 
close  of  the  exposition  she  "entered  upon  the  general  prac- 
tice of  her  profession  in  the  city  of  St.  Louis,  and  state  of 
Missouri,"  and  that  "on  or  about  the  15th  of  May,  1907, 
she  was  duly  elected  by  the  Supreme  Forest  Woodmen 
Circle,  at  its  regular  biennial  session,  to  the  position  of 
supreme  physician  of  the  Supreme  Forest  Woodmen 
Circle,  and  entered  upon  the  discharge  of  her  duties  as 
such  supreme  physician  on  or  about  the  1st  day  of  June, 
1907,  and  continued  to  perform  the  same  until  on  or 
about  the  1st  day  of  June,  1908."  She  then  alleges  that 
on  the  12th  day  of  May,  1908,  the  defendant  "published  of 
and  concerning  the  plaintiff  a  false,  wanton,  sensational 
and  libelous  article,"  as  follows: 

"DR.  CALLFAS  IS  SILENT  ON  CASE. 
"Will  not  Talk  about  the  Poisoned  Candy  and  Alludes  to 

Charge  Against  Her. 
"Shows  tlie  Effects  of  Strain  and  Refuses  to  Discuss  any 

Details. 

"Dr.  Callfas,  whose  mysterious  poisoning  through  a  box 
of  bonbons  left  on  her  porch  May  1  has  been  a  ten  days 
sensation,  was  at  her  desk  as  usual  while  the  meeting  of 
the  board  of  managers  of  the  Woodmen  Circle  w^as  in 
progress  in  the  same  building.  She  denied  herself  to  all 
callers  until  Tuesday  morning,  when  she  talked  to  the 
World-Herald.  She  sat  at  her  heavy  oak  desk  in  her 
beautifully  appointed  office,  gowned  in  an  expensive  and 
heavy  black  silk. 

"  'When  the  time  comes,  I  will  make  a  statement,'  she 
said,  a  trifle  sharply.  Her  eyes  and  face  showed  the 
effects  of  the  two  weeks'  strain  upon  her.  When  asked 
whether  she  would  talk  of  the  finding  of  the  candy,  she 
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frowned  deeply  and  called  to  a  stenographer  in  the  outer 
room,  'Anna.*  The  stenographer  came  into  the  room  and 
aimlessly  leaned  against  the  desk,  pretending  to  open  a 
bundle  of  mail.  The  doctor's  palpable  subterfuge  and 
reluctance  to  talk  without  a  witness  was  openly  apparent. 

"  'The  newspapers  have  treated  me  very  unkindly,'  she 
said.  When  Mrs.  Manchester  says  repeatedly  that  there 
is  no  trouble,  why  cannot  they  let  the  matter  drop.  If 
you  want  to  write  a  sensational  story,  go  write  it  and 
print  the  charges  the  other  side  make  against  me.  When 
the  time  comes,  I  will  talk  and  talk  plenty.  There  is 
much  to  be  said  on  my  side,  and  I  will  say  it  when  I  get 
ready.  I  have  retained  attorneys,  but  I  refuse  to  tell 
who  they  are,  because  it  is  my  business  and  no  one's  else.' 

"  'Will  you  attend  the  annual  meeting  today?'  she  was 
asked.  Her  eyes  snapped  and  she  straightened  herself  in 
her  chair,  gripping  the  sides  with  a  jerk.  'Of  course  I 
will,'  she  said.  'Why  not?  This  is  merely  an  annual 
meeting  and  nothing  but  reports  will  be  heard.  If  this 
matter  of  the  poisoned  candy  is  to  be  brought  up,  I  have 
not  heard  of  it.  And  if  the  newspapers  don't  look  out, 
they  may  get  themselves  into  trouble  by  what  they  print.' 
The  determined  glance  with  which  she  turned  to  her  desk 
and  rustled  her  heavy  silken  garments  showed  that,  in 
any  contest  of  will  with  her  sister  officials.  Dr.  Callfas 
would  not  depend  entirely  upon  tact  or  policy  in  the  man- 
agement of  her  affairs. 

"Dr.  Callfas,  the  husband,  is  in  the  employ  of  a  prom- 
inent ear  specialist  in  this  city,  and  is  studying  this  line 
of  his  profession  with  a  view  of  specializing.  He  says 
that  his  wife  has  never  practiced  medicine,  and  he  appears 
to  be  much  worried  about  the  outcome  of  the  matter. 
Both  husband  and  wife  are  Canadians  and  middle-aged 
people.  He  is  getting  but  a  moderate  salary  while  he 
studies,  while  his  wife  draws  $300  a  month  as  supreme 
physician  of  the  Woodmen  Circle. 

"The  matter  had  not  come  before  the  council  meeting 
at  noon,  although  members  of  the  board  had  been  in  close 


112  NEBRASKA  REPORTS.  [Vol.  93 


Calif  as  ▼.  World  Publishing  Oo. 


council  with  the  chief  of  police  this  mwimig  regarding 
the  outcome  of  the  poison  case.'^ 

The  petition  then  contains  allegations  showing  that  the 
Supreme  Forest  Woodmen  Circle  is  a  fraternal  benefldary 
corporation  organized  under  the  laws  of  Nebraska,  and 
that  its  constitution  provides  for  the  election  of  a  su- 
preme physician  of  the  order  whose  term  of  office  shall  be 
four  years,  and  alleges  that  an  executive  council  of  the 
order  held  one  of  its  sessions  in  Omaha  on  the  day  that 
the  defendant  published  the  said  article.  The  defendant 
moved  to  strike  out  certain  parts  of  the  amended  peti- 
tion. The  motion  was  overruled,  and  the  defendant  an- 
swered. The  answer  admitted  the  publication  of  the  two 
articles  alleged,  and  denied  that  the  articles  had  "import 
and  meaning  as  charged  in  said  amended  petition,"  and 
denied  that  they  were  published  with  the  intention  or  for 
the  purpose  as  claimed,  and  alleged  that  tiie  readers  of 
said  articles  did  not  understand  them  as  alleged  in  the 
amended  petition.  It  denies  that  it  published  any  mat- 
ters which  were  not  true,  or  with  malice  or  with  the  in- 
tent to  in  any  way  injure  the  said  plaintiff  or  to  damage 
her  either  in  her  social  standing  or  relations  or  her  pro- 
fession, or  in  any  other  matters,  and  denies  that  the  plain- 
tiff suffered  any  damage  by  reason  of  the  articlea  The 
answer  then  alleges  that  "every  matter  published  of  and 
concerning  said  plaintiff  in  its  said  paper  was  and  is  true, 
and  that  this  defendant  at  the  time  the  «aid  publication 
was  made  believed  it  to  be  true,  and  published  the  said 
matter  of  and  concerning  said  defendant  simply  as  a 
matter  of  common  news  in  its  said  newspaper,  and  with 
good  motive  and  for  justifiable  ends."  The  plaintiff  then 
filed  a  motion  which  at  great  length  asked  the  court  to 
strike  out  many  specified  matters  from  the  defendant's 
answer,  including  the  general  allegation  that  the. matters 
published  by  the  defendant  were  true.  The  motion  also 
asked  the  court  to  require  the  defendant  to  make  its  an- 
swer more  definite,  and  "that  tlie  defendant  be  required 
to  make  its  fourth  defense  pleaded  in  the  amended  answer 
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more  definite  and  certain^  by  setting  forth  the  ultimate 
faets  upon  which  it  relies  to  establish  the  truth  of  the 
pablicationfii  sued  upon  and  admitted  in  the  amended 
answer  to  have  been  published  by  the  defendant^  instead 
of  merely  its  conclusions,'^  and  to  make  its  answer  more 
definite  in  many  other  similar  respects.  Upon  this  mo- 
tion the  court  ordered  the  allegation  that  the  defendant 
believed  the  publication  to  be  true  stricken  out,  and  over- 
ruled the  motion  in  all  other  respects.  Plaintiff  then  filed 
a  reply  denying  "each  and  every  affirmative  allegation  set 
forth  in  said  amended  answer."  The  briefs  discuss  some 
of  these  questions  presented  upon  the  pleadings. 

1.  Bhould  the  court  have  stricken  out  the  general  alle- 
gation that  the  matters  contained  in  the  publication  were 
true?  ''WhCTe  the  charge  is  specific,  it  is  sufficient  to 
state  that  the  alleged  defamatory  words  set  forth  in  the 
petition  are  true.  Where  the  charge  is  general,  the  answer 
must  state  facts  which  show  that  the  defamatory  words 
are  true.  And,  generally,  if  the  answer  gives  the  plain- 
tiff sufficient  notice  of  what  defendant  will  attempt  to 
prove,  it  is  sufficient."  Sheihley  v.  Fales,  81  Neb.  795. 
In  an  action  for  libel,  if  the  petition  alleges  a  publication 
in  which  sx>ecific  charges  are  made  against  the  plaintiff, 
it  is  a  sufficient  answer  to  allege  that  the  charges  against 
the  plaintiff  so  specified  are  true ;  but  if  the  publication,  as 
alleged  in  the  petition,  makes  the  charge  against  the 
plaintiff  in  general  terms,  without  specific  allegations 
constituting  the  matter  charged,  it  is  not  a  sufficient  an- 
swer to  allege  that  the  charge  made  in  the  publication  is 
true.  The  plaintiff  is  entitled  to  know  from  the  pleadings 
the  specific  matter  that  he  will  be  called  upon  to  meet  in 
the  trial.  If  the  charges  are  specifically  alleged  in  the 
publication  complained  of,  and  the  answer  contained  al- 
legations that  the  charge  as  published  is  true,  the  plain- 
tiff is  sufficiently  informed  as  to  what  he  will  be  called 
upon  to  meet.  If  the  publication  contained  the  charge 
that  the  plaintiff  is  a  thief,  and  the  answer  merely  alleges 
that  the  charge  as  made  was  true,  the  plaintiff  could  not 
11 
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know  what  facte  might  be  offered  in  erideDce  as  tending 
to  prove  the  truth  of  the  charge.  If,  boweTer,  the  publi- 
cation stated  fully  the  facte  constituting  the  chai^  made, 
it  wonid  be  sufficient  in  the  answer  to  allege  that  the 
facte  so  stated  in  the  publication  were  true  of  and  con- 
cerning the  plaintiff.  Applying  these  principles  to  this 
case,  the  result  is  that,  in  so  far  as  the  publication  in  - 
question  made  specific  charges  of  and  concerning  the 
plaintiff,  the  answer  that  such  charges  were  true  is  a 
sufficient  defense;  but  if  there  is  any  general  chaise  of 
and  concerning  the  plaintiff  in  the  publication,  and  the 
facts  constituting  that  charge  are  not  specifically  stated, 
the  answer  alleging  the  trutli  thereof  in  general  terms  is 
insufficient. 

2.  The  petition  discusses  seriatim  the  sevei'al  matters 
contained  in  the  published  article  complained  of.  In 
regard  to  the  incident  of  the  poisoned  candy,  it  is  all^;ed 
that  "on  or  about  the  24th  day  of  April,  1908,  she  found 
a  box  of  candy  which  had  been  placed  upon  the  front 
porch  of  her  residence,  near  her  front  door,  and  addressed 
to  her;  that  the  plaintiff,  upon  seeing  said  box,  and  nut 
suspecting  any  harm  therefrom,  picked  the  same  up,  and 
lifter  entering  the  liouse  ate  some  of  the  said  candy,  which 
proved  to  have  contained  poison,  which  made  the  plaintiff 
sick,  and  by  reason  thereof  she  was  detained  at  her  home 
until  Monday  preceding  the  meeting  of  the  said  supreme 
executive  council  of  the  Supreme  Forest  Woodmen  Circle, 
at  which  time  she  went  to  her  office  and  i-esumed  her 
duties,  in  the  meantime  having  passed  upon  applications, 
as  supreme  physician,  at  her  home;  that  the  plaintiff  did 
not  know,  had  no  means  of  knowing,  and  does  not  now 
know  who  it  was  that  placed  the  said  candy  on  tlie  front 
porch  of  her  home;  that  the  statement  contained  in  said 
article,  wherein  it  is  stated,  'Dr.  Call  fas  is  Silent  on 
Case,  Will  not  Talk  about  the  Poisoned  Caudy,'  relates 
to  the  incident  mentioned  above;  and  by  the  expression, 
'and  Athides  to  Charge  Against  Her,'  was  intended  to 
and  does  convey  and  mean  tliat  charges  had  been  made 
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against  the  plaintiff  arising  out  of  her  having  been  poi- 
soned by  eating  some  of  the  said  candy  which  had  been 
left  on  her  porch  as  aforesaid;  and  by  the  statement, 
^Shows  the  Effects  of  Strain  and  Refuses  to  Discuss  any 
Details,*  the  defendant  intended  to  and  did  convey  the 
meaning  that  the  plaintiff  showed  the  effects  of  the  strain 
arising  from  the  eating  of  said  poisoned  candy,  and  that 
she  refused  to  say  anything  in  regard  to  the  details  thereof, 
and  thereby  carrying  the  implication  that  plaintiff  had 
attempted  to  poison  herself."  The  petition  then  continues 
with  similar  quotations  from  the  published  article  and 
similar  allegations  in  regard  thereto. 

If  the  published  words  are  obviously  defamatory,  that 
is,  libelous  per  «e,  it  is  not  necessary  in  the  petition  to 
explain  the  meaning  of  the  words  nor  to  allege  any  spe- 
cial damages;  the  law  implies  damages.  If  the  published 
words  are  ambiguous,  or  are  meaningless  unless  explained, 
or  prima  facie  innocent,  but  capable  of  defamatory  mean- 
ing, it  is  necessary  to  specially  allege  and  prove  the  de- 
famatory meaning  of  the  words  used,  and  to  allege  and 
prove  special  damages.  The  plaintiff  will  not  be  allowed 
to  prove  upon  the  trial  a  different  meaning  than  that 
which  she  has  alleged.  If  the  words,  with  the  meaning 
alleged  by  the  plaintiff,  are  not  libelous,  or  if  no  special 
damages  are  alleged,  the  petition  fails  to  state  a  cause  of 
action.  The  petition  and  the  publications  complained  of 
must  be  considered  in  the  light  of  these  well-established 
legal  principles. 

3.  It  is  stated  in  the  publication  that  plaintiff's  husband 
had  said  that  plaintiff  had  not  had  any  practice  as  a 
physician.  The  defendant  contends  that  publications  of 
this  character  are  not  actionable  because  she  was  not 
engaged  in  the  practice  of  her  profession  at  the  time  the 
publications  were  made.  Of  course,  if  she  had  no  pro- 
fessional character  or  standing  at  the  time,  there  could 
be  no  damage  in  that  respect.  If  she  had  abandoned  her 
profession  and  no  longer  relied  ui)on  it  as  an  occupation 
and  means  of  support,  she  could  not  be  damaged  profes 
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sionally ;  but  this  does  not  appear  to  have  been  fhe  situa- 
tion. She  had  taken  the  prescribed  studies,  and  had  been 
admitted  to  practice,  and  had  actually  engaged  in  the 
practice,  and  had  accepted  an  official  position  which  none 
but  a  practicing  physician  could  hold.  This  was  not  a 
permanent  position,  but  was  for  a  definite  specified  term. 
Her  official  position  required  her  to  continue  to  practice 
her  profession  while  she  held  it.  Under  these  circum- 
stances, no  doubt,  a  successful  attack  upon  her  profes- 
sional standing  would  be  a  distinct  injury.  The  state- 
ment published  was  that  her  husband  had  said  that  she 
had  never  practiced  medicine.  There  are,  however,  no 
facts  pleaded  upon  which  any  damages  can  be  computed 
or  based. 

4.  We  liave  tried  to  state  enough  of  the  allegations  of 
the  petition  to  show  generally  the  nature  of  the  plaintiff's 
case.  It  was  necessary  that  there  should  be  allegations 
that  the  words  used  had  a  defamatory  meaning,  stating 
in  direct  language  what  the  meaning  was,  and  allegations 
of  special  damages  Sustained  thereby.  The  meaning  at- 
tributed by  the  pleading  to  the  words  used,  where  such 
allegation  is  attempted,  is  in  no  case  obviously  defama- 
toTj.  Many  of  the  facts  charged  are  substantially  ad- 
mitted by  the  petition  to  be  true.  The  published  articles 
do  not  charge  plaintiff  with  the  commission  of  a  crime, 
nor  with  any  immoral  act.  There  is  no  statement  that, 
without  addition  or  explanation,  is  libelous  per  «6,  that 
is,  obviously  defamatory;  nor  any  statement  of  fact  that 
would  necessarily,  without  further  explanation  than  is 
contained  in  the  petition,  cause  plaintiff  damages,  that  is, 
that  could  constitute  a  cause  of  action  without  a  plea  of 
special  damages.  There  is  no  allegation  in  the  petition  of 
facts  slioAving  any  special  damages  sustained.  The  most 
specific  allegation  of  damages  is  at  the  end  of  the  first 
count  of  the  petition,  as  follows :  "That  by  reason  of  the 
publication  by  the  defendant  of  the  forgoing  false  and 
libelous  article,  the  plaintiff  has  been  greatly  injured  and 
damaged  in  her  social  standing  and  relations,  not  onlv 
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with  members  of  the  order,  but  with  others  with  whom 
she  has  been  brought  in  contact,  made  the  subject  of  sen- 
sational talk  and  comment  and  ridicule,  as  well  as  having 
been  greatly  injured  and  damaged  in  her  professional 
standing  in  the  order  and  in  the  community  in  which  she 
lives,  all  to  her  great  damage  and  injury  in  the  sum  of 
110,000/^ 

As  early  as  1877  this  court  was  committed  to  the  rule 
that,  when  the  published  words  are  not  obviously  defama- 
tory, that  is,  not  libelous  per  se,  there  can  be  no  recovery, 
unless  special  damages  are  pleaded  and  proved.  The  rule 
was  stated  as  follows:  "But  it  is  not  every  false  charge 
against  an  individual  which  \%  sufficient  to  sustain  an 
action  for  damages.  In  order  to  authorize  a  recovery  the 
plaintiff  must  aver  in  his  petition,  and  prove  on  the  trial, 
that  he  has  sustained  some  special  damages  from  the 
publication  of  the  alleged  libel,  unless  the  nature  of  the 
charge  is  such  that  the  words  are  actionable  per  se.  And 
where  the  words  are  not  actionable  per  se  it  is  not  sufficient 
to  simply  allege  that  the  party  has  sustained  damages,  but 
a  party  must  state  in  his  petition  wherein  he  has  sus- 
tained damages.  ♦  ♦  ♦  The  petition  entirely  fails  to 
show  how  the  plaintiff  was  injured  by  the  alleged  libel, 
and  the  mere  statement  that  she  has  sustained  damages 
by  the  loss  of  friends,  etc.,  where  there  is  no  statement  of 
facts  from  which  it  is  apparent  that  the  defendant  is  liable 
for  damages,  will  not  sustain  the  action."  Geisler  v. 
Brown,  6  Neb.  254. 

There  being  no  allegation  or  proof  of  special  damages 
in  the  case,  no  other  judgment  than  the  one  entered  was 
possible.    It  is  therefore 


Affirmed. 
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In  re  Connor. 


In  rb  Wiluam  E.  Connoe. 

State,  bx  eel.  Lucy  M.  Bebman,  appellant,  v.  Aelbss 

L.  Maoy  bt  al.,  appellees. 

Filed  Januabt  31,  1913.    No.  16»932. 

1.  Guardian  and  Ward:  Guabdianof  Minob:  Jubisdiction  to  Appoint. 
The  probate  court  in  each  county  in  this  state  has  Jurisdiction 
to  appoint  a  guardian  to  a  minor  who  is  an  inhabitant  or  resi- 
dent in  the  same  county,  or  who  has  property  in  the  county 
and  resides  in  another  state.    Comp.  St  1911,  ch.  34,  sec.  2. 

2. :   :   .    The  courts  of  Kansas  have  no  jurisdiction 

to  appoint  a  guardian  for  a  minor  whose  domicile  and  property 
are  in  this  state.    Connell  v.  Moored  70  Kan.  88. 

3.  Adoption:  Appeal:  Findiiygs.  Upon  appeal  from  the  county  court 
in  the  matter  of  an  application  to  adopt  a  minor  child,  the  find- 
ings of  fact  of  the  district  court  upon  examination  of  witnesses 
in  open  court  are  presumed  to  be  correct,  and  will  not  be  reversed 
upon  appeal  to  this  court,  unless  upon  consideration  of  the  whole 
case  it  appears  that  they  are  clearly  wrong. 

Appeal  from  the  district  court  for  Bed  Willow  county: 
RoBEET  C.  Oee,  Judge.    Affirmed. 

A,  C.  T.  Qeiger  and  Ijamhe  d  Butler^  for  appellant. 

W.  8.  Morl<m,  W.  R.  Starr ^  and  G.  E.  Eldred,  contra. 

Sedgwick,  J. 

In  April,  1908,  John  F.  Connor  killed  his  wife,  Minnie 
Connor.  They  were  residing  at  the  time,  with  their  two 
infant  children,  upon  a  farm  in  Red  Willow  county,  a 
few  miles  from  the  Kansas  state  line.  Immediately  after 
the  murder  Mr.  Connor  took  the  two  infant  children,  a 
little  boy  and  girl,  to  the  home  of  his  sister,  Mrs.  Hattie 
Macy,  who,  with  her  husband,  was  residing  on  an  adjoin- 
ing farm  in  Red  Willow  county,  and  requested  his  sister 
to  take  care  of  the  children.  He  was  soon  after  arrested, 
and  pleaded  guilty  to  a  charge  of  murder  in  the  second 
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degree  and  was  sentenced  to  imprisonment  for  life.  On 
the  following  day  he  was  taken  to  the  penitentiary,  where 
he  has  since  remained.  In  the  following  year  Mr.  and 
Mra  Macy  applied  to  the  probate  court  of  Red  Willow 
county  to  adopt  the  boy,  William  E,  Connor,  and  the  ap- 
pellant, Mrs.  Eebman,  api)eared  and  opposed  the  adop- 
tion. Mr.  Connor 'filed  with  the  court  a  relinquishment  of 
the  boy  and  requested  the  court  to  allow  Mr,  and  Mrs. 
Macy  to  adopt  him.  Upon  the  decision  of  the  probate 
judge  and  an  appeal  to  the  district  court  for  Red  Willow 
county,  Mr.  and  Mrs,  Macy  filed  a  petition  setting  up, 
somewhat  at  length,  allegations  of  the  facts  and  asking  to 
be  allowed  to  adopt  the  boy.  Mrs.  Rebmau  filed  an  an- 
swer alleging  many  matters  in  opposition  thereto,  and  n 
reply  was  filed,  in  substance  a  general  denial  of  the  an- 
swer, A  trial  was  had,  and  the  court  entered  an  order 
allowing  the  adoption,  and  Mrs.  Rebman  appealed  to  this 
court. 

The  answer  objecting  to  the  adoption  alleges,  in  sub- 
stance, that  John  F.  Connor,  having  been  convicted  of 
murder  and  sentenced  to  imprisonment  for  life,  liad  no 
power  or  authority  over  the  children,  and  his  relinquish- 
ment and  request  for  the  adoption  by  the  appellees  was 
of  no  force,  and  that  the  appellant  is  the  mother  of  Min- 
nie Connor  and  the  grandmother  of  William  E.  Connor; 
that  Mrs.  Macy  and  her  husband  have  seven  children  of 
their  own,  and  have  no  affection  for  the  child,  William  E. 
Connor,  and  are  unfit  to  have  his  custody;  that  the  other 
child  was  a  little  girl,  a  few  months  old,  and  that  the 
Macys  abused  and  neglected  both  of  the  children,  in  con- 
sequence whereof  the  little  girl  died  about  six  months 
after  thev  took  her;  that  the  Macvs  are  not  in  a  condition 
to  take  care  of  the  bov:  that  Mr.  Macv  is  a  man  of  bad 
habits,  accustomed  to  use  bad  language  and  tlie  excessive 
use  of  intoxicating  liquors,  and  with  bad  associations  and 
accustomed  to  gambling;  that  both  of  the  :>racys  used  im- 
proper parental  care  of  the  child,  and  are  boisterous  and 
profane  in  dealing  with  them ;  that  one  of  tlie  children  of 
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the  Macys  died  of  tnberciilosis^  and  that  the  boy  is  ex- 
posed to  danger  of  contagion  and  his  health  endangered 
thereby.  Appellant  also  alleges  that  she  is  sitnated  so  as 
to  take  good  care  of  the  child^  and  that  in  July,  1909,  the 
boy  came  to  her  house  and  expressed  a  desire  to  live  with 
her,  and  that  on  that  day  she  made  application  to  a  court 
of  competent  jurisdiction  in  Decatur  county,  Kansas,  and 
was  "regularly  and  legally  appointed  guardian  over  the 
person  and  property  of  the  William  E.  Connor  aforesaid,*' 
and  so  became  the  only  person  having  a  right  to  the  care 
and  custody  of  the  boy,  and  that  Mr.  Macy  took  the  boy 
away  from  her  by  force  and  violence,  against  her  will. 
She  asked  for  a  writ  of  habeas  corpus  giving  her  the  cus- 
tody and  control  of  the  boy. 

1.  The  first  question  presented  is  as  to  the  validity  of 
the  appointment  of  the  guardian  of  the  boy.  It  appears 
from  the  evidence  that  the  appellant  requested  that  the 
boy  be  allowed  to  go  to  her  house  upon  her  representation 
that  she  wanted  to  have  his  picture  taken,  and  that  the 
appellees,  pursuant  to  that  request,  sent  the  boy  there, 
and  she  immediately  took  the  boy  to  Oberlin,  in  Decatur 
county,  the  appellant  then  being  a  resident  of  that  county, 
and  procured  her  appointment  as  guardian.  The  domicile 
of  the  boy  was  in  Red  Willow  county,  this  state,  where  he 
was  bom  and  liad  always  resided.  Under  such  circum- 
stances it  seems  clear  that  the  courts  of  Kansas  had  no 
jurisdiction  to  appoint  a  guardian,  and,  so  far  as  this 
record  shows,  it  also  appears  that  the  court  which  made 
the  appointment  was  imposed  upon,  and  did  so  on  the  sup- 
position that  the  boy's  domicile  was  in  Decatur  county, 
Kansas.  The  trial  court  did  right  in  disregarding  the 
alleged  guardianship.  Comp.  St.  1911,  ch.  34,  sec.  2; 
Connell  v.  Moore,  70  Kan.  88. 

2.  The  trial  court  appears  to  have  thoroughly  investi- 
gated the  questions  of  fact  presented  in  the  pleadings  as 
to  the  condition  and  surroundings  of  the  respective  par- 
ties, as  to  the  character  and  habits  of  the  appellees  and 
their  manner  of  living,  and  as  to  their  treatment  and  care 
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of  the  boy,  and  his  interest  and  welfare  in  their  custody 
and  control.  There  is  nothing  in  the  evidence  that  in  any 
way  reflects  on  the  character  and  conduct  of  Mrs.  Macy. 
There  is  eome  little  evidence,  mostly  as  it  appears  from 
interested  parties^  tending  to  reflect  upon  Mr.  Macy's 
reputation ;  but  by  the  clear  weight  of  the  evidence  in  the 
case  these  accusations  are  without  foundation.  The  find- 
ings of  fact  by  the  trial  court  in  a  case  like  this  are  en- 
titled to  great  consideration,  and  will  not  be  reversed, 
unless  upon  the  whole  evidence  it  api)ears  that  they  are 
clearly  wrong.  We  do  not  therefore  find  it  necessary  to 
quote  or  attempt  to  analyze  the  testimony  of  the  various 
witnesses. 

The  judgment  of  the  trial  court  being  abundantly  sup- 
ported by  the  evidence,  it  is 

Affibmbd. 


FAve'OBTT,  J.,  not  sitting. 


JoNBS  National  Bank,  appbllbb,  v.  Charles  E.  Yates 

bt  al.,  appellants. 

Bank  of  Staplbhurst,  appellee,  v.  Charles  E.  Yatbs 

BT  AL.,   appellants. 

Utioa  Bank,  appellee,  v.  Charles  E.  Yates  bt  al., 

appellants. 

Thomas  Bailey,  appellee,  v.  Charles  E.  Yatbs  bt  al., 

appellants. 

Vnm  JANUABY  81, 1913.    Noe.  17,276, 17,277, 17.278, 17,279. 

1.  Banks:  National  Banks:  Liabiltty  of  Dibectobs.  The  national 
basxk  act,  as  provided  in  section  5239  of  the  Revised  Statutes  of 
the  United  States,  affords  the  exclusive  rule  by  which  to  measure 
the  right  to  recover  damages  from  directors  based  upon  a  loss  re- 
sulting solely  from  their  violation  of  a  duty  expressly  imposed 
upon  them  by  a  provision  of  the  act,  and  that  liability  cannot 
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be  measured  by  a  higher  standard  than  that  which  la  Imposed 
by  the  act 

2. :    :    :    BymDroK.    Where  by  the  federal  statute 

concerning  national  banks  a  responsibility  Is  made  to  arise 
against  the  directors  from  its  Tlolatlon  knowingly,  proof  of  some- 
thing more  than  negligence  is  required,  and  It  must  be  shown  that 
the  violation  was  intentional. 

3. :    :   .    Where  the  directors  of  a  failed  national 

bank  claim  immunity  under  section  6289  of  the  Revised  Statutes 
of  the  United  States  as  to  the  rule  of  liability  to  be  applied  to 
them,  the  state  courts  may  not  create  another  rule  than  that 
provided  by  the  national  bank  act,  nor  are  they  at  liberty  to  dis- 
regard the  rule  provided  by  the  act 

4.  Courts:  Construction  of  Federal  Statutes.  If  there  is  a  penalty 
or  liability  enforced  because  of  the  violation  or  disregard  of  the 
United  States  statute,  then  the  penalty  Is  that  provided  by  such 
statute,  and  the  Interpretation  of  the  statute  made  by  the  United 
States  supreme  court  must  be  adopted  by  the  state  courts. 

6.  Banks:  National  Banks:  Liabilitt  of  Dibbotors:  Statutobt 
Provisions.  The  civil  liability  of  national  bank  directors  In  re- 
spect to  the  making  and  publishing  of  the  official  reports  of  the 
condition  of  the  bank  is  based  upon  the  duty  enjoined  by  the 
national  bank  act,  and  the  rule  expressed  by  the  statute  is  the 
exclusive  rule,  because  of  the  elementary  principle  that,  where  a 
statute  creates  a  duty  and  prescribes  a  penalty  for  its  nonperform- 
ance, "the  rule  prescribed  in  the  statute  is  the  exclusive  test  of 
liability."  Yates  t?.  Jones  Nat,  Bank,  206  U.  S.  168.  Farmers  d 
Merchants  Nat,  Bank  v.  Bearing,  91  U.  S.  29. 

6. :    :    :    Fraud:    Pleading  and  Proof.    To  render 

a  director  of  a  national  bank  personally  liable  to  a  depositor  for 
fraud  and  deceit  practiced  by  its  officers,  as  at  common  law,  it 
must  be  alleged  and  proved  that  the  director  had  knowledge  of, 
or  approved  of,  or  participated  in,  the  fraudulent  acts  of  which 
complaint  is  made. 

Appeal  from  the  district  court  for  Seward  connty: 
Benjamin  F.  Good,  Judge.    Reversed  and  dismissed. 

John  F.  Stout,  Halleck  F.  Rose,  F.  M.  Hall  and  Frwrik 
E.  Bwhop,  for  appellants. 

J.  J.  Thomas,  R.  S.  Norval  and  L.  C,  Burr,  contra. 
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Hambr,  J. 

The  cases  designated  by  the  foregoing  titles  and  num- 
bers are  before  this  court  a  second  time.  By  our  former 
decisions  (74  Neb.  734)  we  affirmed  the  judgments  of  the 
district  court  for  Seward  county,  in  which  the  plaintiffs 
were  successful.  The  cases  were  taken  on  error  to  the 
supreme  court  of  the  United  States,  where  our  judgments 
were  reversed  {Tates  v.  Jones  Nat.  Bank^  206  U.  S.  158; 
Yates  v.  Utica  Bank,  Yates  v.  Bailey,  and  Yates  v.  Bank 
of  Staplehurst,  206  U.  S.  181),  where  it  was  held  that 
plaintiffs'  petitions  were  insufficient  to  charge  the  de- 
fendants with  a  common  law  liability  for  fraud  and  de- 
ceit. When  the  mandates  were  received  by  this  court,  the 
causes  were  remanded  to  the  district  court  for  Seward 

« 

county  for  further  proceedings.  Thereafter  plaintiffs 
amended  their  petitions  by  interlineations,  and  thereby 
sought  to  change  their  causes  of  action  so  as  to  avoid  the 
federal  question.  Upon  a  second  trial  the  plaintiffs  again 
had  the  judgments,  and  from  these  judgments  the  defend- 
ants have  appealed. 

Defendants  contend,  among  other  things,  that  the 
amendments  above  mentioned  were  wholly  insufficient  to 
change  the  plaintiffs'  causes  of  action ;  that  they  still 
charge  a  violation  of  the  national  bank  act;  and  that 
question  will  be  first  considered. 

An  examination  of  the  record  discloses  that  the  inter- 
lineations by  which  it  was  sought  to  amend  the  petitions 
consisted  of  some  slight  amplifications  of  the  statements 
contained  in  the  original  petitions  as  theretofore  amended. 
The  amendments  contain  no  material  additional  state- 
ment of  facts,  and  the  petitions  still  charge  the  defendants 
with  making  false  statements'  to  the  comptroller  of  the 
currency  as  to  the  condition  of  the  Capital  National  Bank, 
and  this  is  the  main  foundation  or  basis  for  recovery. 
By  the  amendments  plaintiffs  attempt  to  charge  that  the 
defendants  knowingly  and  fraudulently,  and  with  the  in- 
tent to  deceive  the  plaintiffs,  made  such  statements,  and 
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that  thereby  they  induced  the  plaintiffs  to  become  de- 
positors in  the  Capital  National  Bank.  To  the  i>etitioiis 
thus  amended,  each  of  the  defendants  demurred.  The 
demurrers  were  overruled^  and  the  defendants  excepted* 
It  is  probable  that  the  demurrers  should  have  been  sus- 
tained; but  defendants  answered  over  and  admitted  that 
the  Capital  National  Bank  was  organized  und^  the  na- 
tional banking  act,  but  denied  that  th^  signed  the  state- 
ments or  reports  made  to  the  comptroller  as  stated  in  the 
petition ;  alleged  that  they  had  no  knowledge  of  the  falsity 
or  untruth  of  any  of  them,  or  of  the  true  condition  of  the 
Capital  National  Bank  at  the  times  mentioned  in  the 
amended  petition;  denied  that  they  caused  the  reports  to 
be  published  in  the  newspapers;  denied  that  they  caused 
them  to  be  sent  out  to  the  public  or  to  the  plaintiflb; 
denied  that  they  had  any  knowledge  that  they  were  so 
sent  by  any  of  the  officers  or  agents  of  the  bank ;  they  also 
pleaded  a  former  adjudication,  and  averred  that  the  only 
acts  performed  by  them  were  done  in  compliance  with  the 
provisions  of  the  national  banking  act,  and  that  their 
liability,  if  any,  was  measured  by  the  terms  of  that  act, 
and  not  otherwise.  Plaintiffs'  replies  were  a  general 
denial  of  the  facts  stated  in  the  defendants'  answers. 
Trials  were  had  to  the  court  without  the  intervention  of 
a  jury.  There  was  a  general  finding  for  the  plaintiffs,  to- 
gether with  certain  special  findings  as  to  each  of  the  de- 
fendantSy  some  of  which  are  inconsistent  with  the  general 
finding;  and  upon  such  findings  the  judgments  appealed 
from  were  rendered.  Defendants  have  renewed  their  ob- 
jections to  the  sufficiency  of  the  plaintiffs'  amended  peti- 
tions, and  also  contend  that  the  testimony  is  insufficient 
to  sustain  the  general  finding  upon  which  the  judgments 
in  question  are  predicated. 

It  is  impracticable,  considering  the  length  of  the  peti- 
tions and  the  manner  in  which  they  were  amended  by  in- 
terlineations, to  set  them  forth  in  this  opinion,  and  it  is 
sufficient  to  say  that  we  are  of  opinion  that  the  amend- 
ments in  no  way  changed  the  nature  of  the  plaintiffs' 
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causes  of  action;  and,  unless  the  supreme  court  of  the 
United  States  shall  recede  from  its  decision  of  these  cases, 
the  petitions  will  be  held  insufficient  by  that  court  to  state 
a  common  law  liability  for  fraud  and  deceit  as  against  the 
defendants,  who  were  simply  directors  of  the  Capital  Na- 
tional Bank. 

Coming  now  to  the  consideration  of  the  additional  evi- 
dence introduced  upon  the  second  trial  of  these  cases,  we 
are  of  opinion  that  it  is  insufficient  to  charge  the  defend- 
ants with  a  personal  liability  for  fraud  and  deceit.  The 
testimony  is  clear,  and  practically  without  dispute,  that 
when  defendants  Tates  and  Hamer  signed  the  reports  of 
December  9,  1892,  and  December  28,  1886,  which  are  the 
ones  upon  which  this  action  is  in  fact  predicated,  neither 
of  them  had  any  p^sonal  knowledge  of  their  falsity,  but 
signed  them  in  good  faith,  believing  that  they  exhibited 
the  true  condition  of  the  Capital  National  Bank.  It  is 
not  shown  that  either  Yates  or  Hamer  ever  had  any  com- 
munication or  conversation  with  the  plaintiffs,  or  any  of 
them,  in  regard  to  the  condition  of  the  Capital  National 
Bank.  It  is  not  shown  that  they,  or  either  of  them,  had 
any  knowledge  that  any  published  statements  or  cards 
containing  any  information  as  to  the  condition  of  the 
bank  were  ever  sent  to  the  plaintiffs,  or  any  of  them,  by 
any  officer  or  agent  of  the  bank. 

It  follows,  therefore,  that  the  evidence  is  insufficient  to 
charge  them,  or  either  of  them,  with  ever  having  know- 
ingly made  any  false  statement  in  regard  to  the  condition 
of  the  bank,  or  participated  in  sending  any  advertising 
matter,  published  statements,  or  any  of  the  things  men- 
tioned in  the  plaintiffs'  petition  to  them,  or  any  of  them ; 
and,  having  taken  no  part  in  said  transactions,  it  cannot 
be  said  that  they  knowingly  participated  in  any  of  them. 
There  being  nothing  in  the  record  sufficient  to  bring  de- 
fendants Yates  and  Hamer  within  the  rule  of  liability  an- 
nounced by  the  supreme  court  of  the  United  States  in 
these  cases  and  others,  we  are  of  opinion  that  the  judg- 
ment as  to  them  must  be  reversed. 
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As  to  the  defendajQt  David  E.  Thompson,  it  appeara 
from  the  record  that  he  did  not  sign  either  of  the  state- 
ments in  question.  Some  evidence  was  introduced  which 
tends  to  show  that  before  the  last  report  was  signed 
Thompson  had  notice  of  a  letter  from  the  comptroller  of 
the  currency  questioning  the  correctness  of  the  former 
reports  made  to  him  by  the  directors,  and  requiring  the 
bank  officers  to  charge  oflP  certain  worthless  notes  or  obli- 
gations held  by  that  institution;  that  thereafter  Thomp- 
son refused  to  sign  any  statements  to  the  comptroller  of 
the  currency,  and  took  no  part  in  the  management  of  the 
bank;  that  he  disposed  of  some  of  his  stock;  that  he  was 
not  informed  in  any  way  of  the  fact  that  published  state- 
ments of  the  condition  of  the  bank  were  sent  by  any  agent 
or  officer  of  the  bank  to  the  plaintiffs,  if  any  such  were 
sent.  While  it  may  be  said  that  for  a  considerable  length 
of  time  before  the  bank  was  closed  by  the  comptroller  he 
had  some  knowledge  that  its  financial  condition  was 
questicmed,  still,  so  far  as  the  record  shows,  defendant 
Thompson  did  not  personally  participate  in  any  of  the 
acts  of  which  the  plaintiffs  complain,  and  they  do  not 
claim  that  he  ever  had  any  conversation  with,  or  made 
any  statement  whatever  to,  the  plaintiffs,  or  any  of  them. 

As  we  view  the  opinion  of  the  supreme  court  of  the 
United  States  in  Yates  v.  Jones  Nat.  Banky  supra,  there 
was  required  in  this  case  of  the  directors  of  the  bank  only 
that  standard  of  conduct  expressly  imposed  by  section 
5239  of  the  Kevised  Statutes  of  the  United  States,  and  no 
higher  duty  may  be  rightfully  established  and  demanded. 
A  bank  director  is  guaranteed  immunity  from  liability 
under  the  very  law  that  permits  him  to  become  a  director. 
As  an  inducement  to  him  to  act  in  that  capacity,  the  law 
assures  him  that  lie  is  not  to  be  liable  except  for  that 
which  he  knowin«;ly  does.  A  knowledge  must  be  brought 
home  to  the  director  that  he  is  deceiving  the  individual 
wronged  and  may  thereby  occasion  a  loss  to  him.  The 
director  is  not  liable  for  his  own  mistakes  or  blunders,  or 
for  the  mistakes  or  blunders  of  his  brother  directors* 


Vol.  93]  JANUARY  TEEM,  1913.  127 


Jones  Nat.  Bank  t.  Yates. 


neither  is  he  liable  for  the  frauds  and  wrongs  of  the  offi- 
cers of  the  banky  unless  he  has  personal  knowledge  thereof 
or  participates  in  such  fraudulent  acts.  If  it  were  not  so, 
there  would  be  great  difficulty  in  securing  men  to  assume 
the  position  of  national  bank  directors.  The  rule  for 
which  plaintiffs  contend,  if  carried  to  its  ultimate  con- 
clusion, would  make  the  director  of  the  national  bank, 
who  has  himself  been  imposed  upon  and  deceived  by  its 
officers,  and  who  has  thereby  suffered  loss,  liable  to  the 
depositors  for  the  fraudulent  acts  of  such  officers.  Such 
has  not  been  the  views  expressed  by  the  supreme  court  of 
the  United  States  in  any  cases.  The  opinion  of  Justice 
White  in  Yates  v.  Jones  Nat.  Bank,  supra,  is  based  on  a 
single  proposition;  that  is:  "Where  a  statute  creates  a 
duty  and  prescribes  a  penalty  for  nonperformance,  the 
rule  prescribed  in  the  statute  is  the  exclusive  test  of  lia- 
bility." In  the  argument  on  behalf  of  the  appellees  it  is 
said:  "We  sought  to  avoid  the  application  of  this  rule 
for  the  reason  that,  while  the  national  banking  act  ex- 
pressly commanded  the  publication  of  the  official  report, 
it  did  not  require  the  publication  of  a  true  report,  and 
that  therefore  the  publication  of  a  false  report  did  not 
violate  any  express  mandate  of  the  statute."  Gochra/n  v. 
United  States,  157  U.  S.  286.  The  argument  was  that 
the  making  of  a  false  report  was  not  a  violation  of  the 
United  States  bank  act,  and  that  the  remedy  provided 
by  section  5239  for  violations  of  the  statute  did  not  reach 
the  case,  and  therefore  the  contention  was  that  there  was 
no  statutory  remedy  for  making  a  false  report,  and  that 
the  plaintiffs  in  the  court  below  could  resort  to  their 
remedy  at  common  law.  This  is  a  sort  of  legal  refine- 
ment, and  the  only  objection  to  it  is  that  it  does  not  seem 
to  be  along  ordinary  logical  lines.  The  trouble  with  this 
contention  is  that  it  would  eliminate  the  federal  courts 
from  a  construction  of  the  United  States  statutes  and  their 
enforcement.  This  would  make  a  failure  of  bank  direc- 
tors to  closely  observe  the  terms  of  the  national  banking 
act,  though  acting  under  it,  an  excuse  for  releasing  them 


128  NEBRASKA  REPOBTS.  [Vol.  93 


Jones  Nat  Bank  t.  Yatoi. 


from  all  penalties  to  be  inflicted  under  the  act  and  by  its 
provisions,  and  the  substitution  of  a  different  liability 
from  that  imposed  by  the  statute. 

In  Briggs  v.  Spaulding,  141  U.  S.  132,  the  bill  was 
framed  upon  the  theory  of  a  breach  by  the  defendants,  as 
directors,  of  their  common  law  duty  as  trustees  of  a  finan- 
cial corporation,  and  of  breaches  of  special  restrictians 
and  obligations  of  the  national  banking  act.  There  plain- 
tiffs commenced  their  action  under  the  United  States 
banking  act,  and  claimed  a  liability  because  of  a  violation 
of  the  same.  It  was  there  said  that  plaintiffs  cannot,  in 
an  action  to  recover  because  of  a  violation  of  the  banking 
act,  be  allowed  to  recover  upon  some  other  theory.  The 
plaintiff  may  not  jumble  his  causes  of  action  together  and 
then  say  to  the  defendant:  If  you  are  not  liable  upon 
that  which  I  have  charged  you  with,  then  here  is  another 
construction  that  can  be  placed  upon  what  I  have  said, 
and  you  are  liable  under  that.  It  may  be  said,  with  much 
plausibility  and  reason,  that  it  should  be  the  duty  of  the 
directors  to  look  into  the  condition  of  the  bank  of  which 
they  are  directors;  but  that  matter  seems  to  have  been 
determined  by  the  supreme  court  of  the  United  States  in 
the  case  of  Briggs  v.  Spaulding^  supra^  where  it  was  said: 
''Persons  who  are  elected  into  a  board  of  directors  of  a 
national  bank,  about  which  there  is  no  reason  to  suppose 
anything  wrong,  but  which  becomes  bankrupt  in  90  days 
after  their  election,  are  not  to  be  held  personally  respon- 
sible to  the  bank  because  they  did  not  compel  an  investi- 
gation, or  personally  conduct  an  examination."  That  de- 
cision holds  that,  if  the  bank  directors  fail  to  look  into  the 
condition  of  the  bank,  tliey  are  not  guilty  of  an  ordinaiT 
want  of  care,  so  far  as  the  statute  is  concerned;  section 
5239  states  in  terms  the  nonliability  of  bank  directors 
who  fail  to  investigate  the  conditions  of  the  bank.  It 
may  be  that,  when  one  deposits  money  in  a  bank  or  takes 
stock  in  a  bank,  thus  putting  his  property  in  immediate 
control  of  other  persons,  he  has  a  right  to  expect  that  the 
directors,  who  are  supposed  to  manage  the  bank,  will  ex- 
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ercise  at  least  ordinary  care  and  prudence  in  the  manage- 
ment of  the  bank's  affairs ;  but  the  degree  of  care  required 
rests  of  course  with  congress,  which  has  control  of  the 
legislation. 

In  Briggs  v,  Spaulding^  141  U.  S.  132,  Chief  Justice 
Fuller,  in  delivering  the  opinion  of  the  court,  among  other 
things,  said:  ^^(1)  Our  attention  has  not  been  called, 
however,  to  any  duty  specifically  imposed  upon  the  di- 
rectors as  individuals  by  the  terms  of  the  act  (2)  If  any 
director  participated  in,  or  assented  to,  any  violation  of 
the  law  by  the  hoard  he  would  be  individually  liable. 
*  *  *  (3)  It  does  not  follow  that  the  executive  officers 
should  have  been  left  to  control  the  business  of  the  bank 
absolutely  and  without  supervision,  or  that  the  statute 
furnishes  a  justification  for  the  pursuit  of  that  course. 
Its  language  does  enable  individual  directors  to  say  that 
they  were  guilty  of  no  violation  of  a  duty  directly  devolved 
upon  them.''  (4)  He  cites  1  Morawetz,  Private  Corpora- 
tions (2d  ed.)  sec.  556,  to  the  effect  that:  "The  liability 
of  directors  for  damages  caused  by  acts  expressly  pro- 
hibited by  the  company's  charter  or  act  of  incorporation 
is  not  created  by  force  of  the  statutory  prohibition.  (5) 
The  performance  of  acts  which  are  illegal  or  prohibited 
by  law  may  subject  the  corporation  to  a  forfeiture  of  its 
franchises,  and  the  directors  to  criminal  liability;  hut 
this  would  not  render  them  civilly  liable  for  damages. 

(6)  The  liability  of  directors  to  the  corporation  for  dam- 
ages caused  by  unauthorized  acts  rests  upon  the  common 
law  rule  which  renders  every  agent  liable  who  violates 
his  authority  to  the  damage  of  his  principal.    ♦    ♦    ♦ 

(7)  The  degree  of  care  required  depends  upon  the  subject 
to  which  it  is  to  be  applied,  and  each  case  has  to  be  de- 
termined in  view  of  all  the  circumstances.  (8)  They 
(bank  directors)  are  not  insurers  of  the  fidelity  of  the 
agents  whom  they  have  appointed,  who  are  not  their  agents, 
but  the  agents  of  the  corporation;  and  tliey  cannot  bo 
held  responsible  for  losses  resulting  from  the  wrongful 
acts  or  omissions  of  other  directors  or  agents,  unless  the 
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loss  is  a  consequence  of  their  own  neglect  of  duty,  either 
for  failure  to  supervise  the  business  with  attention  or  in 
neglecting  to  use  proper  care  in  the  appointment  of  agents. 
1  Morawetz,  Private  Corporations  (2d  ed.)  sec.  551  et 
seq.j  and  casea  *  *  *  (9)  The  relation  between  the 
corporation  and  them  (bank  directors)  is  rather  that  of 
principal  and  agent,  certainly  so  far  as  creditors  are  ccm- 
cerned,  between  whom  and  the  corporation  the  relation 
is  that  of  contract  and  not  of  trust.  *  *  *  (10)  There 
are  many  things  which,  in  their  management,  require  the 
utmost  diligence,  and  most  scrupulous  attention,  and 
where  the  agent  who  undertakes  their  direction  renders 
himself  responsible  for  the  slightest  n^lect.  There  .are 
others  where  the  duties  imposed  are  presumed  to  call  for 
nothing  more  than  ordinary  care  and  attention,  and  where 
the  exercise  of  that  degree  of  care  suffices.  The  directors 
of  banks  from  the  nature  of  their  undertaking  fall  within 
the  class  last  mentioned,  while  in  the  discharge  of  their 
ordinary  duties.'* 

The  plaintiffs  having  failed  to  allege  and  prove  that 
the  defendants  personally  knew  of,  or  personally  partici- 
pated in,  the  acts  of  the  officers  of  the  bank  of  which  they 
now  complain,  it  seems  clear  that,  if  we  follow  the  de- 
cision of  the  supreme  court  of  the  United  States  in  these 
cases,  they  are  not  entitled  to  recover,  and  the  judgments 
of  the  district  court  should  be  reversed  as  to  all  of  the 
defendants.  It  also  is  apparent  that  plaintiffs  cannot 
produce  any  other  or  additional  evidence  which  will  ren- 
der the  defendants  liable  in  these  cases,  and  therefore  the 
judgments  are  reversed  and  the  actions  are  dismissed. 

Reversed  and  dismissed. 
Beese,  C.  J.,  not  sitting. 

Sedgwick  and  Pawcett,  JJ.,  dissenting. 

Lbttton,  J.,  concurring  in  part. 

I  concur  in  the  view  that  the  amendments  made  after 
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the  remand  do  not  change  the  issues,  and  only  set  out 
more  fully  a  cause  of  action  for  deceit  at  common  law. 
The  issues,  then,  are  the  same  as  when  the  case  was 
presented  to  the  supreme  court  of  the  United  States. 
A  careful  reading  of  the  history  of  this  case,  set  out  in 
the  opinions  of  this  court  and  in  those  of  several  inferior 
federal  courts  before  which  the  question  was  presented, 
shows  that  it  was  their  opinion  that  the  petitions  charge 
only  a  liability  at  common  law  for  deceit,  and  not  one 
under  the  national  banking  acts.  The  judgment  of  this 
court  which  was  reversed  by  the  supreme  court  of  the 
United  States  was  based  upon  the  theory  that  the  plead- 
ings contained  no  federal  question  and  stated  merely  a 
common  law  liability.  The  supreme  court  of  the  United 
States  held  that  a  federal  question  was  presented,  and 
that  "the  measure  of  responsibility,  concerning  the  viola-, 
tion  by  directors  of  express  commands  of  the  national 
bank  act,  is,  in  the  nature  of  things,  exclusively  governed 
by  the  specific  provisions  on  the  subject  contained  in  that 
act"    Yates  v.  Jones  Nat.  Bank,  206  U.  S.  158,  178. 

I  agree  with  the  former  judgment  of  this  court  and 
that  of  the  several  inferior  federal  tribunals  before  which 
the  question  was  presented  that  the  petitions  state  a  cause 
of  action  at  common  law  for  deceit,  but  think  this  court 
is  bound  by  the  opinion  of  the  supreme  court  of  the  United 
States.  I  am  also  inclined  to  the  view  that  the  evidence 
would  supi)ort  a  judgment  upon  such  a  theory  of  the  case. 
The  findings  of  the  district  court  are  to  that  effect  I  am 
not  satisfied  they  are  unsustained  by  the  evidence.  The 
presumption  is  that  they  are  so  sustained;  but  I  have  not 
examined  the  evidence  so  critically  as  would  be  necessary 
to  determine  this,  for  the  reason  that,  under  the  holding 
of  the  supreme  court  of  the  United  States  as  to  the  meas- 
ure of  duly  and  of  liability  of  directors  under  the  banking 
laws  of  the  United  States,  I  think  a  case  has  not  been 
made.    For  that  reason  alone,  I  concur  in  the  conclusion. 
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Sedgwick,  J.,  dissenting. 

It  seems  to  me  that  the  opinion  and  the  concurring 
opinion  are  both  predicated  upon  the  capital  error  of 
assuming  that  it  has  been  decided  by  the  supreme  court 
of  the  United  States  that  the  action  is  one  for  deceit  at 
common  law,  and  for  that  reason  cannot  be  maintained. 
The  opinion  says  that  it  was  held  (by  the  supreme  court 
of  the  United  States)  that  plaintiffs'  petitions  were  in- 
sufficient  to  charge  the  defendants  with  a  ^^common  law 
liability  for  fraud  and  deceit,"  whereas  that  court  held 
that  the  action  was  essentially  for  a  violation  of  the  fed- 
eral statute,  and  expressly  holds  that  such  actions  can  be 
maintained  in  the  state  courts,  and  then  reverses  the 
judgment  of  this  court,  not  because  of  any  defect  in  the 
petition,  that  question  not  being  discussed  or  even  m&i' 
tioned,  but  because  the  trial  court  erroneously  instructed 
the  jury  as  to  liability  under  the  federal  statute.  The 
opinion  discusses  the  proposition  somewhat  at  length, 
and  concludes  that  "unless  the  supreme  court  of  the 
United  States  shall  recede  from  its  decision  of  ttiese 
cases,  the  petitions  will  be  held  insufficient  by  that  court 
to  state  a  common  law  liability  for  fraud  and  deceit  as 
against  the  defendants,  who  were  simply  directors  of  the 
Capital  National  Bank.''  It  seems  to  me  wonderful  that 
any  members  of  this  court  should  so  completely  misunder- 
stand the  opinion  of  that  court.  The  concurring  opinion 
falls  into  the  same  remarkable  error,  as  the  first  sentence 
shows:  "I  concur  in  the  view  that  the  amendments  made 
after  the  remand  do  not  change  the  issues,  and  only  set 
out  more  fully  a  cause  of  action  for  deceit  at  comnion 
law."  This  is  exactly  the  reverse  of  what  the  supreme 
court  in  fact  decided:  "Directors  of  a  national  bank 
who  merely  negligently  participated  in  or  assented  to  the 
false  representations  as  to  the  bank's  financial  condition 
contained  in  the  official  report  to  the  c<Hnptroller  of  the 
cuiTencv  •  •  ♦  cannot  be  held  civilly  liable  to  anv 
one  deceived,-'  etc.     Yates  v,  Jouch  Xat,  Baulx,  27  Sup. 
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Ct.  Eep.  638  (206  U.  S.  158).  This  is  the  decision  of  the 
merits  of  the  case  as  stated  in  the  third  paragraph  of  the 
syllabus.  In  the  opinion  the  court  say  that  the  basis  of 
the  assignments  of  error  is  found  in  the  instructions  given 
by  the  trial  court,  and  in  refusals  to  give  instructions. 
These  instructions  and  refusals  are  quoted  by  the  court 
and  they  all  relate  to  this  one  point.  Is  proof  of  negli- 
gence only  suflBcient?  Must  the  violation  of  the  federal 
statute  be  in  effect  intentional?  These  instructions  and 
refusals  furnish  the  sole  ground  for  reversal.  All  other 
points  are  resolved  in  favor  of  defendant  in  error.  The 
court  said  that  it  was  suggested  by  the  plaintiffs  in  error 
that  the  action  to  enforce- a  liability  created  by  the  fed- 
eral statute  was  ^'so  inherently  federaP^  that  "the  state 
court  was  wholly  devoid  of  jurisdiction,  ♦  ♦  ♦  and  that 
such  action  could  only  be  brought  in  the  courts  of  the 
United  States.^'  It  was  thought  sufficient  in  the  opinion 
to  say  that  such  contentions  were  without  merit;  but  the 
character  of  the  action  and  the  right  to  bring  it  in  the 
state  courts  is  plainly  stated  in  the  fourth  paragraph  of  the 
syllabus:  "State  courts  may  enforce,  against  directors 
of  a  national  bank  who  have  made  false  representations 
as  to  the  bank's  financial  condition  in  the  official  report 
to  the  comptroller  of  the  currency,  the  civil  liability  pre- 
scribed by  U.  S.  Rev.  St.,  sec.  5239,  which  ♦  ♦  ♦ 
makes  ^very  director  who  participated  in  or  assented  to 
the  same  civilly  liable  to  persons  who  have  suffered  dam- 
age in  consequence  thereof.^'  How  is  it  possible  that  any 
one  should  suppose  that  the  court  held  that  the  pleadings 
were  defective  or  that  the  judgment  was  reversed  because 
the  action  was  the  common  law  action  for  fraud  and  de- 
ceit? 

It  is  said  in  the  opinion  which  has  been  promulgated 
as  the  opinion  of  this  court:  "As  we  view  the  opinion  of 
the  supreme  court  of  the  United  States  in  Yates  v,  Jones 
If  at.  Bank,  supra,  there  was  required  in  this  case  of  the 
directors  of  the  bank  only  that  standard  of  conduct  ex- 
pressly imposed  by  section  5239  of  the  Revised  Statutes 
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of  the  United  Statea  (U.  S.  Oomp.  St 
DO  higher  duty  may  be  rightfully 
manded."    And  this  is  diBCuBsed  at  le 
ThJB  statement  is  entirely  outside  i 
There  is  no  attempt  to  establish  or 
daty  of  these  directors  than  is  enforcea  oy  tne  ieaa*ai 
statute.    No  action  against  the  directors  of  a  national 
bank  for  fraud  and  deceit  at  common  law  can  be  main- 
tained.    This  was  decided  when  this  case  was  formerly 
before  the  supreme  court  of  the  United  States,  and  has 
been  since  emphatically  decided  by  that  court,  and  no 
such  claim  can  be  made  in  this  case.     The  question  is 
whether  these  directors  are  liable  under  the  federal  stat- 
ute, and  this  action  is  prosecuted  under  that  statute  to 
enforce  such  liability.     No  action  could  be  presented  in 
any  othet  way.    No  one  who  will  take  the  pains  to  read 
tlie  opinion  need  make  such  mistakes.    If  the  instructions 
of  the  trial  court  had  correctly  stated  the  law  as  to  liabil- 
ity under  the  federal  statute  the  judgments  would  have 
been  affirmed. 

When  the  case  was  in  this  court  the  first  tim^  this  coulrt 
followed  the  law  announced  in  the  earlier  case  of  Oemer 
V.  Mosher,  58  Neb,  135,  154,  and  held  that,  in  signing  the 
reports  to  the  comptroller  of  the  currency,  the  directors 
"by  such  act  vouched  for,  or  certified  to,  the  absolute 
ti'uthfulness  of  the  statemeuts  therein  contained,  a«d  not 
that  the  report  was  correct  so  far  as  the  directors  knew 
or  had  been  advised  by  the  proper  performance  of  their 
duties  as  directora"  This  court  thereupon  held  that  the 
instructions  given  by  the  trial  court  were  not  erroneoua 
Yates  V.  Jones  Nat.  Bank,  74  Neb.  734.  The  supreme 
court  of  the  United  States  reversed  the  case  upon  this 
I>oint  only,  and  held  that,  "where  by  law  a  responsibility 
is  made  to  arise  from  the  violation  of  a  statute  knowingly, 
proof  of  something  more  than  negligence  is  required; 
that  is,  that  the  violation  must  in  effect  be  intentional/' 
To  determine  the  meaning  of  this  language  of  that  court 
in  tliis  case  is  now  tbe  question  of  law  for  this  court  upon 
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this  appeal.  If  there  ever  was  any  doubt  of  the  holding 
of  that  court  ui)on  this  point,  that  doubt  has  emphatically 
been  set  at  rest  by  a  later  decision,  where  the  language 
used  by  that  court  in  this  case  is  quoted  and  its  meaning 
fully  stated  and  made  plain.  Thomas  v.  Taylor,  224  U.  S. 
73.  That  case  originated  in  a  nisi  prius  court  of  the  state 
of  New  York.  It  was  afterwards  taken  to  the  appellate 
division,  and  to  the  court  of  appeals  of  that  state.  The 
court  of  appeals  adopted  the  opinion  of  the  api)ellate  di- 
vision, and  the  sux^reme  court  of  the  United  States  affirmed 
the  decision  of  that  court.  It  appears  that  the  action  was 
begun  as  a  common  law  action  for  fraud  and  deceit  and 
was  substantially  so  prosecuted  in  the  trial  court,  and 
when  it  reached  the  appellate  division  it  was  insisted  that 
it  could  not  then  be  considered  as  an  action  to  enforce 
the  liability  imposed  by  the  federal  statute.  The  state 
court  held  that  a  common  law  action  for  fraud  and  deceit 
could  not  be  sustained  again^  the  directors  of  a  national 
bank,  but  that  "a  judgment  in  an  action  against  such  di- 
rectors, tried  and  determined  in  accordance  with  common 
law  principles  for  publishing  a  false  report  which  induced 
the  plaintiff  to  purchase  stock  in  the  bank,  will  not  be 
reversed  when  the  case,  both  as  to  pleading  and  proof, 
meets  the  statutory  requirements,  especially  when  de- 
fendants do  not  claim  to  have  been  prejudiced  by  the 
theory  upon  which  the  action  was  tried.  A  right  decision 
will  not  be  reversed  merely  because  a  wrong  reason  ha^ 
been  assigned  therefor."  124  App.  Div.  (N.  Y.)  53.  The 
supreme  court  of  the  United  States  approved  this  holding, 
and  again  decided  that  no  common  law  action  for  fraud 
and  deceit  could  be  maintained,  and  yet  this  court  states 
as  a  reason  for  reversing  this  judgment  that,  "unless  the 
supreme  court  of  the  United  States  shall  recede  from  its 
decision  of  these  cases,  the  petitions  will  be  held  insiifti- 
cient  by  that  court  to  state  a  common  law  liability  for 
fraud  and  deceit  as  against  the  defendants,  who  were 
simply  directors  of  the  Capital  National  Bank."  That 
courtj  in  this  very  case,  had  decided  that  no  possible 
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allegation  can  be  sufficient  to  state  such  common  lav 
liability;  that  is,  that  no  common  law  action  could  be 
sustained. 

The  case  of  Thomas  v.  Taylor,  224  U.  S.  73,  will  leave 
no  possible  room  for  doubt  as  to  the  measure  of  liability 
of  the  directors  in  making  these  reports  to  the  comptroller. 
In  that  case,  as  in  the  case  at  bar,  the  assets  of  the  bank 
had  become  depleted  and  the  reports  to  the  comptroller 
misrepresented  the  condition  of  the  bank.  The  plaintiff 
had  not  seen  the  reports  to  the  comptroller,  but  had  been 
informed  of  their  contents,  and  purchased  some  of  the 
stock  of  the  bank  relying  upon  the  statements  in  those  re- 
ports. On  account  of  the  false  reports  he  was  compelled 
to  pay  an  assessment  upon  the  stock  which  he  bought, 
and  brought  his  action  to  recover  damages  so  sustained. 
In  the  syllabus  the  court  stated  the  law  as  follows:  "Al- 
though the  common  law  action  of  deceit  does  not  lie 
against  directors  of  a  national  bank  for  making  a  false 
statement,  and  the  measure  of  their  responsibility  is  laid 
down  in  the  national  banking  act  {Yates  v.  Jones  "Nat, 
Bank,  206  U.  S.  158),  an  action  may  be  maintained  in 
the  state  court  regardless  of  the  form  of  pleading  if  the 
pleading  itself  satisfied  the  rule  of  responsibility  declared 
by  that  act.  There  is,  in  effect,  an  intentional  violation 
of  a  stiatute  when  one  deliberately  refuses  to  examine  that 
which  it  is  his  duty  to  examine."  The  opinion  is  devoted 
largely  to  an  explanation  of  the  holding  in  the  case  at 
bar  when  it  was  before  that  court.  The  court  said :  "The 
contention  goe^  beyond  what  was  said  in  Yates  v.  Jones 
Nat.  Bank.  The  language  there  is  ^that,  where  by  law  a 
responsibility  is  made  to  arise  from  the  violation  of  a 
statute  knowingly,  proof  of  something  more  than  negli- 
gence is  required;  that  is,  that  the  violation  must  in  effect 
be  intentional.'  Not,  therefore,  that  as  a  condition  of 
liability  there  should  be  proof  of  something  more  than 
recklessness;  not  that  there  should  be  an  intentional  vio- 
lation, but  a  violation  4n  effect'  intentional.  There  is 
^in  effect'  an  intentional  violation  of  a  statute  when  one 
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deliberately  refuses  to  examine  that  which  it  is  his  duty 
to  examine.''  And,  again,  the  court  said :  "There  was  an 
issue  of  knowledge  tendered  by  the  pleadings^  and  to 
sustain  their  side  of  the  issue  plaintiffs  in  error  offered 
testimony  of  the  correctness  of  the  books  and  to  show  that 
the  report  was  a  true  copy  of  them,  as  it  was  alleged  in 
their  answer  to  be." 

The  case  at  bar  is  quite  similar.  There  is  evidence  that 
the  comptroller  became  dissatisfied  with  the  conditions  of 
the  bank,  and  wrote  to  the  officers  of  the  bank  to  call  the 
attention  of  the  directors  to  its  condition  and  to  send  a 
statement  of  what  they  found  to  the  comptroller.  This 
was  done,  and  these  defendants  signed  the  statement  to 
the  comptroller.  It  4s  therefore  conclusive  that  these  de- 
fendants knew  the  condition  of  the  bank.  After  this  the 
reports  were  published  as  before,  and  the  plaintiffs  were 
deceived  and  damaged  thereby.  There  is  a  large  mass  of 
evidence  in  the  case,  but  it  is  useless  to  discuss  it,  in  view 
of  the  total  inadequacy  of  the  opinion  and  concurring 
opinion  tp  discuss,  or  even  to  state,  the  questions  of  law 
upon  which  this  decision  depends. 


Fawcbtt,  J.,  concurs  in  this  dissent. 


Parry  Manufacturing  Company,  appellant,  v.  Robert 
O.  Fink,  City  Treasurer,  et  al.,  appellees. 

Filed  February  11, 1913.    No.  17,000. 

1.  Taxation:  Levy:  Sale.  The  assessment  of  property  for  taxation 
In  the  city  of  Omaha  for  the  year  1905  was  made  In  the  latter 
part  of  the  year  1904.  M.  S.  &  D.  was  a  corporation  engaged  in 
the  sale  of  implements  and  vehicles,  and  at  the  time  of  the 
assessment  had  no  property  of  plaintiff  in  its  possession  for  sale 
or  otherwise.  In  December,  1905,  and  after  the  expiration  of  the 
assessment,  plaintiff  shipped  to  the  corporation  for  M.,  a  member 
thereof,  under  a  personal  contract  of  agency  with  "him,  five 
sample  buggies  for  exhibition,  and  which  M.  stored  in  the  place 
of  business  of  M.  S.  &  D.,  but  which  did  not  form  any  pjrt  of  the 
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stock  of  goods  of  M.  S.  ft  D,  The  penonal 
(or  tbe  rear  190S  not  havliig  been  paid,  tbe 
upon  and  sold  the  property  of  plalntUt  i 
Held,  Tliat  the  levr  and  sale  were  wrongful 
Ity,  and  that  the  treasurer  vas  liable  for  tl 

*. :   :   .    The  return  to  the  a 

property  belonging  to  M.  S.  ft  D.  tor  tazatl 
was  made  by  that  corporation  May  89,  19' 
time,  nor  at  any  time  thereafter,  did  said  c 
property  in  its  possession  belonging  to  pla 
held  by  H.  under  a  personal  contract  of  agei 
In  the  place  of  business  of  M.  S.  ft  D.,  but  d 
body  of  the  stock  of  said  corporation.  Held 
and  sale  of  plaintiff's  property  to  pay  the  t 
ft  D.  tor  the  year  1906,  with  knowledge  that 
H.  S.  ft  D.,  were  without  authorl^,  and'th 
liable  tor  the  value  thereof. 

Appeal  from  the  district  court  for 
Willis  G.  Sears,  Jtjdgb.    Reversed. 

De  Dord,  Fradcnhurg  rf  Van  Orsdel,  i 

B.  8.  Baker,  W.  0.  Lambert,  John  A 
Poel,  B.  G.  Brome  and  Crofoot  <£  8cott, 

Bbbbb,  C.  J. 

This  is  HQ  action  by  plaintiff  again) 
l-'ink,  as  city  treasurer  of  the  city  of  Om 
demnity  companies,  his  sureties,  for  the 
property  levied  ui>on  and  sold  to  satisfy 
years  1905  and  1906  as  the  property  c 
known  as  Magaret,  Stephens  &  Davis,  to 
taxes  assessed  against  said  corporation, 
erty,  it  is  alleged,  waa  not  the  property 
tion,  but  that  of  plaintiff.  It  is  alleged  t 
consisting  of  five  buggies,  of  various  ki 
value  of  $500.  The  defendants  answere 
levy  and  sale  as  alleged,  denying  genei 
ments  of  the  petition,  and  alleging  that  1 
1  as  the  property  of  Magaret,  S 
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by  the  county  assessor  on  the  27th  of  May,  1905,  and  on 
the  29th  of  May,  1906,  and  that  the  said  corporation  held 
itself  out  as  the  owner  of  the  property  to  the  knowledge 
of  plaintiff,  that  plaintiff  had  at  no  time  scheduled 
any  property  for  taxation  in  the  county  or  city,  and  is 
estopped  to  deny  the  ownership  (of  Magaret,  Stephens  & 
Dayis)  of  the  proi)erty  in  controversy.  The  answers  of 
the  indemnity  companies  present  substantially  the  same 
issues.  To  each  answer  plaintiff  replied,  denying  in  sub- 
stance the  averments  thereof.  The  cause  was  tried  to 
the  court  without  the  intervention  of  a  jury,  and,  the 
findings  and  judgment  being  in  favor  of  defendants,  plain- 
tiff appeals. 

Prom  an  inspection  of  the  evidence,  we  are  satisfied 
that  there  can  be  but  one  conclusion  as  to  the  ownership 
of  the  property  when  levied  upon  and  sold  by  defendant. 
In  fact  there  is  no  material  dispute  upon  tliat  question. 
It  is  practically  conceded  that  the  title  and  ownership 
were  in  plaintiff.  In  December,  1905,  the  property  was 
consigned  to  Magaret,  Stephens  &  Davis  under  a  per- 
sonal contract  with  Magaret  by  which  he  was  to  act  as 
agent  for  plaintiff  in  selling  its  manufacture  of  wheeled 
vehicles.  Prior  to  that  tjme  Magaret,  Stephens  &  Davis 
had  had  none  of  plaintiff's  property  in  their  possession, 
except  under  a  contract  by  which,  when  plaintiff  had 
taken  orders  through  its  salesmen,  the  goods  were  to  be 
shipped  to  that  corporation  in  car-load  lots  and  by  it  im- 
mediately forwarded  to  the  purchasers.  The  shipment  by 
car-load  lots  of  the  goods  sold  by  plaintiff  was  for  the 
purpose  of  taking  advantage  of  the  reduced  freight  rates 
on  such  shipments.  The  goods  were  transferred  to  the 
purchasers  in  so  short  a  time  after  receipt  as  to  render  it 
practically  a  continuous  transit.  Plaintiff's  factory  is  at 
Indianapolis,  Indiana,  In  the  years  1902  and  1904  plain- 
tiff's goods  were  sold  to  Magaret,  Stephens  &  Davis,  as 
jobbers,  and  plaintiff  had  no  interest  in  them.  That  re- 
lation ceased  in  1904,  and  tliere  were  no  further  dealings 
between  the  parties,  except  the  transfer  contract  of  re- 
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shipment  of  the  goods  sold  to  customers  by  plaintiff  upon 
orders  taken  by  it.  The  tax  for  which  the  property  was 
sold  was  that  due  from  Magaret^  Stephens  &  Davis  for 
the  years  1905  and  1906,  and  it  clearly  appears  that  at 
the  time  of  the  assessment  for  the  year  1905  plaintiff  had 
no  property  in  the  city  of  Omaha,  nor  in  Douglas  county, 
and,  in  fact,  it  had  no  property  there  subject  to  taxation 
until  the  property  involved  in  this  case  was  shipped  there 
about  the  middle  of  December,  1905,  as  sample  goods. 
The  only  excuse  we  can  discover  for  the  levy  and  sale  was 
that  the  property  was  in  the  warehouse  of  Magaret. 
Stephens  &  Davis  from  that  time  until  about  the  time  of 
the  levy,  and  it  was  then  seized  to  pay  the  taxes  of  that 
corporation.  Under  the  laws  as  existed  at  the  time  of  the 
assessment  for  the  1905  taxes,  the  assessment  was  made 
between  the  15th  day  of  September  and  the  15th  day  of 
November,  1904,  the  return  to  be  made  to  the  tax  com- 
missioner by  the  1st  day  of  December.  In  the  February 
following,  the  mayor  and  council  levied  the  taxes.  Ann. 
St.  1903,  sec.  7606.  The  tax  commissioner  delivered  the 
tax  list  to  the  city  treasurer  by  the  1st  of  May.  Section 
7611.  As  plaintiff  had  no  property  in  Douglas  county  at 
that  time,  it  is  clear  that  it  did  not  add  anything  to  the 
volume  of  the  property  in  the  possession  of  Magaret, 
Stephens  &  Davis  for  that  assessment  and  levy  for  1905, 
and  therefore  there  could  be  no  estoppel,  and  the  prop- 
erty levied  upon  could  not  have  been  liable  for  the  taxes 
assessed  to  Magaret,  Stephens  &  Davis  for  that  year,  and 
the  levy  and  sale  were  wrongful. 

The  law  governing  the  levy  for  1906  was  by  the  pro- 
visions of  the  act  of  1905.  Comp.  St.  1905,  ch.  12a.  By 
section  160  of  that  act  the  city  council  was  required  to 
annually  certify  to  the  county  clerk  the  amount  of  general 
tax  required  for  tlie  ensuing  year.  The  county  board 
then  fixed  the  rate  of  tax  to  be  levied  to  raise  the  amount 
so  certified  as  assessed  by  the  county  officers,  and  the 
state  board  of  equalization  as  returned  by  that  board  to 
tlie  county  clerk,  and  the  taxes  were  entered  as  a  part  of 
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the  consolidated  tax  of  the  county.  The  return  for  as- 
sessment for  1906  taxes  by  Magaret,  Stephens  &  Davis 
was  made  May  29, 1906,  and  at  tliat  time  that  corporation 
had  no  property  of  plaintiff  in  it^  possession.  It  is  true 
that  Magaret,  under  his  personal  contract  with  plaintiff 
of  September  23,  1905,  may  and  probably  did  store  the 
property  in  dispute  in  the  warehouse  of  Magaret,  Stephens 
&  Davis,  but  it  did  not  enter  into  nor  form  a  part  of  the 
property  of  that  corporation,  and  therefore  was  not  tax- 
able with  nor  chai^eable  to  it,  and  the  levy  upon  and  sale 
thereof  to  satisfy  the  taxes  due  from  Magaret,  Stephens  & 
Davis  were  without  authority,  and  therefore  wrongful. 
It  is  shown  that,  before  the  levy  made  by  the  deputy 
treasurer,  he  was  informed  that  the  property  did  not  be- 
long to  the  local  corporation,  and  it  was  with  the  knowl- 
edge of  that  fact  the  levy  and  sale  were  made  by  him. 
We  are  unable  to  see  how  it  can  be  said  that  the  prop- 
erty was  liable  for  the  taxes,  due  from  Magaret,  Stephens 
&  Davis. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed. 
Boss,  J.,  not  sitting. 


Elbazeb  D.  Peden,  appellee,  v.  Platte  Valley  Farm 

&  Cattle  Company,  appellant. 

Filed  Febbuabt  11,  1913.    No.  16,900. 

1.  Waters:  Irriqation:  Water  Ck)NTRACT8:  Breach:  Liability.  If  a 
corporation  engaged  In  the  business  of  supplying  individuals 
with  water  for  the  irrigation  of  arid  or  semiarid  lands  unlawfully 
and  arbitrarily  prevents  the  holder  of  one  of  its  water  contracts 
from  using  water  for  the  irrigation  of  his  growing  crops,  it  is 
liable  to  the  individual  in  damages. 


:    :    :    :    Measure  of  Damages.     In  such 

a  case  the  measure  of  damages  is  tthe  value  to  plaintiff  of  the 
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use  of  said  right  during  the  time  he  is  deprived  thereof,  and  it 
is  not  error  to  instruct  the  Jury  that  the  measure  of  plaintiff's 
recovery  is  the  value  of  the  crop  at  the  time  the  water  was  shut 
out  of  said  canal,  with  the  right  to  irrigate  it  from  that  time  to 
the  end  of  the  irrigation  season,  less  the  value  of  the  crop  without 
the  right  to  irrigate  it  from  that  time  until  the  end  of  the  season. 
Clague  v.  Tri-8tate  Land  Co.,  84  Neb.  499. 

3.  Trial:  Vebdict:    Inbtbuctions.    Where  it  appears  from  a  considera- 

tion of  all  of  the  evidence  that  the  Jury  could  have  properly  ren- 
dered the  verdict  of  which  complaint  is  made  by  following  the 
instructions,  an  assignment  of  error  "that  the  jury  disregarded 
the  instructions  of  the  trial  court"  is  not  available  as  a  cause  for 
reversing  the  judgment  rendered  on  the  verdict. 

4.  Evidence  examined,  and  found  sufficient  to  sustain  the  judgment 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostbtlbr,  Judge,    Affirmed. 

H.  D.  Rhea  and  E.  A.  Cook,  for  appellant. 

H.  M.  Sinclair,  W.  D.  Oldham  and  W.  A.  Stewart, 
contra. 

Barnes,  J. 

Action  for  damages  against  an  irrigation  company  bj 
the  owner  of  certain  water  rights  for  failure  to  furnish 
water  during  the  irrigation  season  of  1907  and  1908.  The 
petition  contained  nine  counts  or  causes  of  action.  The 
jury  found  for  the  plaintiff  on  three  counts  for  damages 
to  his  crops  in  the  year  1907,  and  for  the  defendant  as 
to  all  of  the  other  causes  of  action  set  forth  in  plaintiflTs 
petition.  From  a  judgment  rendered  upon  the  verdict, 
the  defendant  has  appealed. 

The  three  causes  of  action  involved  in  this  appeal  are : 
First,  for  damages  to  40  acres  of  oats,  corn  and  alfalfa ; 
second,  for  damages  to  80  acres  of  corn ;  third,  for  dam- 
ages to  10  acres  of  corn  and  30  acres  of  alfalfa. 

Appellant  contends  that  the  verdict  is  not  sustained 
by  the  evidence,  and  argues  that,  to  entitle  the  plaintiff 
to  a  verdict  on  the  causes  of  action  on  which  he  recovered 
it  was  incumbent  upon  him,  not  only  to  show  a  demand 
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for  water  after  the  payment  of  the  annual  maintenance  fee 
according  to  the  contract,  but  also  to  show  that  there  was 
water  in  the  Platte  river  which  the  defendant  could  get 
into  its  ditch  in  sufficient  quantity  to  carry  to  the  land  of 
the  plaintiff  in  1907,  and  that  his  crops  were  damaged  by 
reason  of  the  failure  of  defendant  to  furnish  him  his  share 
of  the  water  flowing  in  the  ditch.  The  water-right  deeds 
in  question  provide  that  the  irrigation  company  sells, 
assigns^  transfers  and  conveys  "the  right  to  receive  and  use* 
water  from  the  canal  of  the  said  party  of  the  first  part, 
in  an  amount  not  exceeding  onB  cubic  foot  of  water  per 
second  of  time  for  each  80  acres  of  the  land  hereinafter 
described;  ♦  ♦  ♦  provided,  and  so  long  as  the  said 
party  of  the  second  part,  his  heirs  and  assigns  shall  pay 
to  the  party  of  the  first  part,  its  successors  or  assigns, 
annually  in  advance,  on  or  before  the  first  day  of  October 
in  each  year,  the  sum  of  f40,  in  addition  to  the  considera- 
tion above  expressed,  for  the  use  of  said  water."  The 
deed  further  contains  the  provision  that  if  the  grantee 
fails  to  remit  the  annual  payments  at  the  time  they  become 
due  and  payable,  and  such  default  continues  for  two 
years,  the  conveyance  shall  become  null  and  void,  and  the 
rights  of  the  grantee  shall  cease  and  determine.  It  is 
further  provided  that  "the  said  party  of  the  first  part 
shall  have  the  right,  upon  the  failure  of  the  party  of  the 
second  part  to  pay  the  rent  hereby  reserved,  or  to  comply 
with  any  of  the  stipulations  herein  contained,  to  imme- 
diately, or  at  any  time  during  such  default,  refuse  and 
cease  to  supply  any  water  under  this  agreement.'^ 

It  api)ears  that  the  court  instructed  the  jury  that  the 
provision  of  the  contract  for  payment  on  October  1,  an- 
nually, in  advance,  means  "at  the  beginning  of  the  year 
October  1,  and  before  the  water  season  begins."  The  jury 
were  further  instructed  that,  under  the  statutes,  the  water 
season  continues  from  April  15  to  November  1.  The  proof 
shows  that  the  plaintiff  paid  the  annual  maintenance 
charge  on  July  26,  1907,  and  that  defendant  made  no 
complaint  as  to  that  matter,  and  at  no  time  refused  to 
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furnish  plaintiff  water  for  the  reason  that  payment  was 
not  made  at  an  earlier  date.  The  thirteenth  instruction 
reads  as  follows :  "You  are  instructed  that  under  no  cir- 
cumstances under  the  contracts  in  this  case  can  you  allow 
plaintiflf  damages,  if  any,  to  his  crops  for  failure  of  de- 
fendant, if  any,  to  furnish  water  prior  to  the  time  plain- 
tiflf paid  his  water  rental  for  the  current  year  and 
demanded  water."  Defendant  contends  that  the  jury  dis- 
regarded and  failed  to  follow  this  instruction,  and  while 
appellant  must  necessarily  concede  that  the  instruction, 
if  erroneous,  was  prejudicial  to  the  rights  of  the  plaintiflf 
and  not  those  of  the  defendant,  still  it  is  insisted  that  the 
refusal  or  failure  of  the  jury  to  follow  this  instruction  en- 
titles the  appellant  to  a  reversal  of  the  judgment.  It  is 
argued  that  the  plaintiflf  was  not  entitled  to  demand  or 
receive  water  from  the  defendant  until  July  26,  1907,  for 
the  reason  that  up  to  that  time  he  had  not  paid  his  water 
rental  for  that  year ;  that  plaintiflf 's  crop  of  oats  was  either 
ripe  and  ready  for  harvest  at  that  time,  or  had  in  fact 
been  harvested,  and  therefore  the  jury  could  allow  him  no 
damages  to  that  crop,  and  therefore  the  jury  must  have 
disregarded  the  instruction  above  mentioned. 

It  appears,  however,  that  the  plaintiflf  had  planted  and 
cultivated  40  acres  of  corn  ypon  one  tract  of  his  land,  as 
well  as  40  acres  of  oats;  that  he  claimed  damages  to  those 
crops  to  the  amount  of  $2,000.  The  testimony  shows  con- 
clusively that  plaintifif's  com,  if  irrigated,  would  have 
produced  from  40  to  60  bushels  an  acre.  While,  in  fact, 
for  that  year  he  was  only  able  to  produce  15  bushels  an 
acre,  thus  making  a  difference  of  25  buslicls  an  acre  in  th«» 
production  for  that  year,  or  a  total  difference  of  corn  pro- 
duction of  1,000  bushels.  The  testimony  discloses  that 
corn  in  that  year  was  worth  40  cents  a  bushel,  making  a 
loss  of  corn  upon  that  tract  of  land  of  $400.  Upon  that 
cause  of  action  the  jury  awarded  him  only  $316.80.  In 
view  of  this  situation,  it  seems  clear  that  the  jury  allowed 
the  defendant  no  danuiges  whatever  for  his  oat  crop.  It 
further  api)ears  that  plaintiff  had  also  i)lanted  80  acres  of 
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com  upon  another  tract  of  land,  for  which  he  claimed 
damages  to  the  amount  of  $1,600.  The  testimony  as  to 
that  80  acres  is  practically  the  same  as  to  the  amount  of 
corn  produced  per  acre,  and  the  amount  which  plaintiff 
could  have  produced  if  his  corn  had  been  irrigated.  Ou 
this  cause  of  action  the  jury  assessed  his  damages  at  the 
sum  of  f  408. 

The  fifth  cause  of  action  was  for  damages  to  10  acres  of 
com  and  30  acres  of  alfalfa,  amounting  to  $500.  The  jury 
ajBsessed  plaintiff's  damages  upon  that  cause  of  action  at 
the  sum  of  |135.60. 

In  view  of  this  situation,  we  are  unable  to  say  that  the 
jury  disregarded  the  instruction  in  question.  On  the  other 
hand,  they  might  have  followed  it  literally,  and  still  have 
found,  upon  a  consideration  of  all  of  the  evidence,  that 
his  damages,  to  the  full  amount  allowed  plaintiff,  were  in 
fact  sustained  by  him  after  he  paid  the  annual  mainte- 
nance tax  and  demanded  water,  as  shown  by  the  testimony. 
We  are  therefore  of  opinion  that  the  defendant's  conten- 
tion that,  whcire  the  jury  disregards  the  court's  instruc- 
tions, a  reversal  of  the  judgment  is  required,  has  no  ap- 
plication to  the  facts  of  this  case,  for  it  may  reasonably  be 
said  that  the  jury  followed  the  instruction,  and  at  the  same 
time  arrived  at  a  correct  and  just  verdict. 

It  appears  that  the  court  further  instructed  the  jury, 
in  substance,  that  they  should  allow  the  plaintiff  damages 
in  the  sum  that  water,  according  to  the  contract,  would 
add  to  the  crop  of  the  plaintiff  between  the  time  of  the 
payment  of  the  fee  and  demand  for  water  to  the  end  of  the 
irrigating  season.  The  appellant  contends  that  this  in- 
struction was  unnecessary,  and  does  not  present  a  true 
rule,  and  has  no  application  to  the  evidence.  We  think 
what  we  have  already  said  on  this  question  disposes  of  this 
contention. 

Coming  now  to  the  evidence:     It  seems  to  establish 

clearly  that  the  plaintiff  was  not  furnished  the  amount  of 

water  which  his  contract  called  for,  and  had  from  time  to 

time  asked  defendant  for  water.    The  plaintiff  so  testified, 

13 
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and  his  evidence  was  not  directly  disputed.  The  court  also 
instructed  the  jury  that  if  the  plaintiff  established  the 
facts  that  he  planted  the  crops  as  alleged,  had  kept  his 
laterals  in  proper  condition,  had  demanded  water  during 
the  irrigating  season,  had  paid  the  annual  rental  at  the 
time  he  made  demand,  and  that  thereafter  the  defendant 
negligently  refused  to  furnish  water,  as  provided  in  the 
contract,  and  that  because  of  such  failure  plaintiff  sus- 
tained injury  and  damage  to  his  crops,  he  would  be  en- 
titled to  damages  accordingly  after  demand  and  a  payment 
of  rental ;  that  the  statutes  provide  that  the  water  season 
for  irrigating  shall  continue  from  April  15  to  November 
1;  that  under  no  circumstances,  under  the  contracts  in- 
this  case,  could  plaintiff  be  allowed  damages  for  a  failure 
to  furnish  water  prior  to  the  time  he  paid  his  water  rental 
for  the  current  year  and  demanded  water;  that  the  con- 
tracts provide  for  the  payment  of  the  rentals  in  advance 
on  the  1st  day  of  October  of  each  year;  that  the  term  "in 
advance"  means  at  the  beginning  of  the  year,  October  1, 
and  before  the  water  season  begins;  that  after  the  time 
the  rentals  are  paid  the  defendant  had  no  right  to  refuse 
water;  that,  under  the  contract,  if  there  was  a  deficiency 
of  water  in  the  canal,  for  some  cause  beyond  the  control 
of  defendant,  or  a  deficiency  in  the  source  of  supply,  and 
if  the  water  was  distributed  pro  rata,  then  the  defendant 
would  not  be  liable;  that  if  they  found  for  the  plaintiff 
tliey  should  allow  him  the"  net  value  of  the  crop  at  the  time 
lie  failed  to  get  water  according  to  his  contract,  if  he  did 
so  fail  to  get  wat^r,  with  the  right  to  irrigate  it  from  that 
time  to  the  end  of  the  season,  less  the  net  value  of  the 
crops,  without  the  right  to  irrigate,  according  to  his  con- 
tract, from  that  time  to  the  end  of  the  season. 

Appellant  contends  that  these  instructions  relating  to 
the  measure  of  damages  are  prejudicially  erroneous,  and 
do  not  state  the  true  measure  of  damages.  It  is  apparent 
from  the  record  that  the  trial  court  endeavored  to,  and  did 
substantially,  follow  the  rule  announced  in  Glague  v.  Tri- 
State  Land  Co.,  84  Neb.  499.     In  that  case  it  was  said: 
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^^If  a  corporation  engaged  in  the  business  of  supplying  in- 
diyiduals  with  water  for  the  irrigation  of  arid  or  semiarid 
lands  unlawfully  and  arbitrarily  prevents  the  holder  of 
one  of  its  water  contracts  from  using  water  for  the  irriga- 
tion of  a  field  of  growing  potatoes,  it  is  liable  to  the  in- 
dividual in  damages.  In  such  a  case  the  measure  of  dam- 
ages is  the  value  to  plaintiff  of  the  use  of  said  right  during 
the  time  he  is  deprived  thereof,  and  it  is  not  error  to  in- 
struct the  jury  that  the  measure  of  plaintiff's  recovery  ^is 
the  value  of  the  crop  at  the  time  the  water  was  shut  out 
of  said  canal,  with  the  right  to  irrigate  it  from  that  time 
on  to  the  end  of  the  season,  less  the  value  of  the  crop  with- 
out the  right  to  irrigate  it  from  that  time  until  the  end  of 
the  season/  *'  As  we  view  the  instructions,  they  substan- 
tially follow  this  rule,  and  none  of  the  rights  of  the  de- 
fendant were  prejudiced  thereby. 

Mention  is  made  of  Wade  v.  Behnont  Irrigating  Canal 
d  Water  Power  Co.,  87  Neb.  732.  It  appears  that  there  are 
two  substantial  reasons  why  the  rule  announced  in  that 
case  has  no  application  to  the  case  at  bar.  In  that  case 
there  were  no  crops,  and  no  damages  were  claimed  for  the 
loss  of  crops,  while  in  the  case  at  bar  the  testimony  dis 
closes  that  plaintiff  had  planted  the  crops,  as  alleged  by 
him,  and  that  they  were  in  a  proper  state  of  cultivation 
and  in  good  condition  up  to  the  time  when  he  was  refused 
water  under  his  contracts.  Prom  what  we  have  said,  ap- 
pellant's contention  that  the  verdict  is  not  sustained  by 
the  evidence  must  fail. 

As  we  view  the  record,  defendant  has  failed  to  show  anv 
error  prejudicial  to  its  rights;  and,  while  it  may  be  con- 
ceded that  in  some  respects  the  instructions  were  erro- 
neous, still,  upon  a  consideration  of  the  entire  record,  we 
are  satisfied  that  the  case  is  one  for  the  application  of 
section  145  of  the  code,  which  provides:  "The  court  in 
every  stage  of  an  action,  must  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings,  which  does  not  affect 
the  substantial  rights  of  the  adverse  party ;  and  no  judg- 
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ment  sliall  be  reversed  or  affected  by  reason  of  Bath  error 
or  defect." 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

AFFIRMflD. 


Oeobgb  L.  Smith,  appbllbs,  v.  Sherman  B.  Sbvhbn, 

appellant. 

Filed  Februabt  11, 1913.    No.  16,971. 

1.  Vendor  and  Purchaser:  Contract  of  Sale:  Delivery.  A  contract 
for  the  sale  of  real  estate  is  not  binding  upon  the  vendor  until  it 
is  signed  and  delivered  to  the  vendee. 

2. :    :    Unauthorized  Delivery,    A  real  estate  agent  or 

broker  cannot  bind  the  vendor  by  an  unauthorized  delivery  of  a 
contract  for  the  sale  of  real  estate. 

3. :    :    Performance.    The  delivery  by  the  purchaser  of 

a  check  or  draft  to  the  agent  or  broker  of  the  vendor>  payable  to 
the  order  of  the  broker,  where  the  contract  provides  for  payment 
of  money,  Is  not  a  compliance  with  the  terms  of  the  contract. 

4. :   :   .    In  such  a  case  the  vendor  may  refuse  to 

accept  the  check  instead  of  cash,  and,  until  cash  is  tendered  to 
him  as  payment,  may  decline  to  proceed  with  the  proposed  sale. 

Appeal  from  the  district  court  for  Butler  county :  Ben- 
jamin P.  Good,  Judge.    Affirmed. 

E.  G.  Strode,  Skiles  d  Harris  and  M.  V.  Beghtol,  for 
appellant. 

Arthur  J.  Evans,  L.  8.  Hastings  and  E.  A.  Coufal, 
contra. 

Barnes,  J. 

Plaintiff  brought  this  action  in  the  district  court  for 
Butler  county  to  cancel  a  contract  for  the  sale  of  the  east 
half  of  section  21,  and  the  north  half  of  the  northwest 
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quarter  of  section  22^  all  in  township  14,  range  1  west  of 
the  sixth  P.  M.,  situated  in  said  county.  The  defendant 
filed  an  answer  and  cross-petition,  by  which  he  prayed 
judgment  for  a  specific  performance  of  the  contract.  The 
plaintiff  thereupon  dismissed  his  petition,  and  by  an  an- 
swer and  cross-bill  to  the  defendant's  cross-petition  re^ 
sisted  specific  performance,  and  prayed  for  a  cancelation 
of  the  contract.  The  defendant  filed  a  reply  to  plaintiff^^ 
cross-petition,  and  upon  the  issues  thus  joined  a  trial  was 
had  which  resulted  in  a  decree  for  plaintiff,  and  the  de- 
fendant  has  appealed. 

Tt  appears  that  plaintiff  listed  his  farm,  which  is  thf 
land  in  question,  with  one  Earle,  a  real  estate  broker;  that 
defendant  had  some  negotiations  with  Earle  in  November, 
1909,  looking  to  the  purchase  of  the  land  in  question.  The 
n^^tiations  failed  because  of  some  ill  feeling  existing  be- 
tween plaintiff  and  defendant,  and  thereafter  one  Grum 
blisfl^  another  real  estate  broker,  obtained  permission  from 
the  plaintiff  to  sell  the  land  in  question  for  |47,000. 
Crumbliss  n^otiated  with  the  defendant  for  the  sale  of 
the  land,  and  induced  him  to  make  an  offer  therefor  of 
f46,000.  Crumbliss  then  informed  the  plaintiff  that  he 
bad  such  an  offer,  but  declined  to  give  the  name  of  the 
purchaser.  Plaintiff  finally  agreed  to  take  f46,000,  and 
thereupon  Crumbliss  and  plaintiff  made  duplicate  copies 
of  a  proposed  contract,  but  Crumbliss  at  that  time  de- 
clined to  state  the  purchaser's  name  or  insert  it  in  the 
contract.  Crumbliss  then  took  the  duplicates  to  the  de- 
fendant, who  revised  them  in  some  respects,  among  which 
was  the  place  of  payment,  and  signed  them  as  thus  re- 
vised. By  the  terms  of  the  contract  defendant  agreed  to 
pay  plaintiff  |6,000  when  the  duplicate  contracts  were 
signed^  and  the  balance  of  the  consideration,  amounting 
to  940,000,  was  to  be  paid  at  a  bank  in  Ulysses  on  the  1st 
day  of  March,  1910,  and  it  was  agreed  that  upon  such  final 
payment  the  plaintiff  was  to  convey  the  premises  to  the 
porckaser  by  good  and  sufficient  warranty  deed.  Crum- 
bliss then  took  the  revised  contracts  to  the  plaintiff  at  his 
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bank  in  Ulysses  on  the  morning  of  the  10th  day  of  Decem- 
ber, 1909.  PlaintiflE  approved  of  the  alterations  made 
therein,  and  signed  the  contracts.  At  that  point  in  the 
negotiations  a  question  arose  between  plaintiff  and  Cram- 
bliss  in  regard  to  the  commiesion.  Plaintiff  said  he  had 
not  seen  any  money  on  the  contract,  and  Crnmbliss  re- 
plied that  he  had  a  check  in  his  pocket  for  f  6,000.  Plain- 
tiff thereupon  told  Crnmbliss  that  he  would  not  take 
Severn's  check  for  15  cents,  and  demanded  cash  in  place 
of  a  check.  It  appears  that  plaintiff  was  at  that  time 
about  to  leave  for  Omaha  by  a  train  which  was  coming  into 
the  station,  and  told  Crnmbliss  to  let  the  matter  rest 
until  his  return.  He  left  the  duplicate  contracts  on  his 
desk  in  the  bank,  and  started  for  the  train.  After  plain- 
tiff had  left  the  bank,  Crnmbliss,  without  authority,  took 
the  duplicate  contracts  into  his  possession,  followed  plain- 
tiff and  overtook  him  on  his  way  to  the  train.  Plaintiff 
then  told  Crnmbliss  to  return  the  contracts  to  the  bank, 
and  leave  them  there,  and  let  the  matter  rest  until  he  re- 
turned from  Omaha.  Crnmbliss  disobeyed  plaintiff's  in- 
structions, and  went  to  Surprise,  where  he  saw  Severn, 
and  after  consultation  with  him  took  the  train  to  David 
City,  and  after  consulting  an  attorney  placed  one  of  the 
duplicate  contracts  on  record,  in  accordance  with  his  in- 
structions from  Severn.  Some  days  later  he  returned  the 
other  duplicate  to  plaintiff's  bank,  where  it  was  placed  by 
one  Patrick  in  a  drawer,  but  that  fact  was  not  brought  to 
plaintiff's  attention.  The  matter  remained  in  that  con- 
dition for  some  time,  and  until  the  plaintiff  contracted 
with  another  party  to  sell  the  land,  when  Severn  wrote 
to  plaintiff,  asking  him  if  he  had  sold  the  land,  and  whether 
or  not  he  was  going  to  comply  with  his  contract.  To  this 
communication  the  plaintiff  made  no  reply.  On  the  2d 
day  of  April,  1910,  plaintiff  commenced  this  action,  and 
thereafter  the  issues  were  made  up  by  the  pleadings  above 
mentioned.  The  cause  was  tried  to  the  court,  without  the 
intervention  of  a  jury,  and  resulted  in  the  judgment  from 
which  this  appeal  was  taken. 
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Appellant's  brief  contains  no  specific  assignments  of 
error,  but  from  his  argument  we  infer  that  his  contention 
is  that  the  decree  of  which  he  complains  is  not  sustained 
by  the  evidence.  There  is  but  little  conflict  in  the  testi- 
mony as  contained  in  the  record.  Plaintiff  and  his  wit- 
nesses testified  that  the  signed  contracts  were  left  by  him 
on  his  desk  in  his  bank,  with  instructions  to  Crumbliss  to 
let  the  matter  rest  until  he  returned  from  Omaha;  that 
later,  on  his  way  to  the  train,  he  told  Crumbliss,  who  had 
taken  possession  of  the  contracts  without  his  consent,  to 
return  them  to  the  bank,  and  let  the  matter  await  his  re- 
turn. This  was  in  part  denied  by ,  Crumbliss.  But  the 
great  weight  of  the  evidence  sustains  plaintiff's  conten- 
tion on  this  point.  It  therefore  follows  that  defendant 
failed  to  prove  a  legal  delivery  of  the  contract. 

Again,  the  contract  provides,  in  express  terms,  that 
defendant  was  to  pay  plaintiff  the  sum  of  $7,000  (agreed 
orally  to  be  f 6,000  in  cash)  when  the  contracts  were 
signed,  and  it  appears,  without  dispute,  that  this  money 
was  never  paid  or  tendered  to  the  plaintiff.  Instead  of 
such  payment  or  tender,  defendant  gave  Crumbliss  a  check 
or  draft  payable  to  his  order  for  |6,000,  which  plaintiff 
refused  to  accept,  and  demanded  payment  in  money  or 
cash,  as  stated  by  the  witnesses.  Instead  of  complying 
with  that  demand,  Crumbliss  later  on  cashed  the  check  or 
draft,  and  according  to  his  own  testimony  left  |5,600  with 
a  rival  bank  to  plaintiff's  credit,  which  all  agree  plaintiff 
refused  to  claim  or  accept.  So  it  must  be  said  that  de- 
fendant himself  failed  to  comply  with  the  terms  of  the  con- 
tract which  he  sought  to  enforce. 

It  is  claimed,  however,  that  Crumbliss,.  as  plaintiff's 
ageut,  had  authority  to  accept  defendant's  clieek  payable 
to  himself  as  the  first  payment  upon  the  contract,  and  also 
to  take  possession  of  the  contracts  and  deliver  one  of  them 
to  the  defendant.  It  appears,  however,  tliat  Cruniljliss  was 
simply  authorized  to  find  a  purchaser  for  the  farm  at  a 
price  and  on  terms  of  payment  satisfactory  to  plaintill*; 
and  the  evidence  entirely  fails  to  support  defendant's  con- 
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tention  on  this  point.  It  is  strenuously  insisted,  however, 
that  Crumbliss  had  apparent  authority  to  perform  the 
acts  by  which  he  sought  to  bind  the  plaintiff.  It  is  a  suffi- 
cient answer  to  this  contention  to  say  that,  when  defend- 
ant was  informed  that  plaintiff  refused  to  accept  anything 
but  cash  for  the  $6,000  payment,  he  was  sufficiently  noti- 
fied that  Crumbliss  was  without  any  such  authority  as  he 
now  contends  he  possessed.  It  is  therefore  apparent  that 
the  district  court,  in  refusing  to  compel  plaintiff  to  spe- 
cifically perform  the  contract  in  question,  acted  with  the 
sound  discretion  vested  in  courts  of  equity  to  refuse  a 
decree  of  specific  performance  unless,  acting  upon  broad 
equitable  grounds,  he  deems  himself  required  to  render 
such  a  decree. 

As  we  view  the  record,  the  judgment  of  the  district  court 
is  amply  sustained  by  the  evidence,  and  is  therefore 

Affirmed. 
Beese,  C.  J.,  not  sitting. 


X 


In  rh  Phillips. 
u.  s.  rohrer,  appellant,  v.  l.  phillips,  appellee. 

Filed  February  11, 1913.    No.  17,756. 

1.  Intozicatlng  Iiiquors:  Application  for  License:  Remonstrance: 
Burden  of  Proof.  In  order  to  defeat  an  application  for  a  saloon 
license  on  the  ground  that  the  applicant  has  violated  the  provisions 
of  chapter  50,  Comp.  St.  1911,  entitled  "Liquors,"  hy  selling  intoxi- 
cating liquor  to  a  minor,  the  hurden  of  proof  is  on  the  remon- 
strator  to  establish  that  fact  by  a  preponderance  of  the  evidence. 

f. :  :   :    Evidence.    The  evidence  contained  In  the 

bill  of  exceptions  examined,  and  found  suflftcient  to  sustain  the 
order  of  the  licensing  board,  and  judgment  of  the  district  court 
affirming  such  order. 

Appeal   from   the   district   court   for  Adams  county: 
Ernest  B.  Perry,  Judge.    Affirmed. 
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Benjdniin  F.  Johnson^  for  appellant, 
W.  P.  McCreary^  contra. 

Barnes^  J. 

This  is  an  appeal  from  a  judgment  of  the  district  court 

for  Adams  county,  affirming  an  order  of  the  mayor  and 

•  council  of  the  city  of  Hastings  granting  a  license  to  one  L. 

PhiUips  to  sell  malt,  spirituous  and  vinous  liquors  in  that 

city  for  the  license  year,  commencing  May  1,  1912. 

The  only  question  presented  by  the  record  is  one  of  fact. 
The  remonstrance  contained  an  allegation  that  Phillips, 
a  licensed  saloon-keeper,  had  violated  the  provisions  of 
chapter  50,  Comp.  St.  1911,  entitled  "Liquors,'^  within  the 
preceding  year  by  selling  liquor  to  a  minor.  That  issue 
was  tried  before  the  mayor  and  council,  and  was  decided 
against  the  remonstrator.  An  appeal  was  taken  to  the 
district  court,  where  that  question  was  again  tried  upon 
the  transcript  of  the  evidence  taken  before  the  mayor  and 
city  council.  The  district  court  found  that  the  remon- 
strator had  failed  to  establish  the  charge  set  forth  in  his 
remonslrance,  and  affirmed  the  order  of  the  licensing 
board.  Prom  that  judgment  the  remonstrator  has  prose- 
cuted this  appeal. 

An  examination  of  the  record  discloses  that  one  Otto 
Parry,  a  young  man  about  19  years  of  age,  testified  that 
he  had  bought  liquor  in  appellee's  saloon  in  August,  Oc- 
tober and  November  of  the  year  1911 ;  that  he  was  waited 
upon  by  Phillips'  bartenders.  He  did  not  claim  to  be  able 
to  definitely  fix  the  date  of  his  purchases,  except  on  one 
occasion,  when  appellee  cashed  a  check  for  him  for  $13. 
He  testified  that  at  that  time  he  bought  a  glass  of  beer,  and 
received  the  balance  of  the  clieck  in  monev.  On  the  other 
hand,  the  three  persons  who  tended  bar  for  Phillips  testi- 
fied positively  that  they  did  not  know  Parry,  and  that  they 
never  had  sold  him  any  liquor  at  any  time.  The  appellee 
testified  that  he  might  have  cashed  a  check  for  $13  at 
Parry's  request;  that  he  knew  him;  that  if  he  oaslied  the 
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check  he  paid  him  the  fall  amount  in  cash;  that  he  sold 
him  no  liquor,  and  did  not  on  any  occasion  of  that  kind 
wait  on  a  customer  at  the  bar  of  his  saloon. 

The  foregoing  is  the  substance  of  the  evidence  contained 
in  the  bill  of  exceptions.  As  we  view  the  record,  the  evi- 
dence fails  to  sustain  the  charge  contained  in  the  remon- 
strance. The  finding  of  the  district  court  is  sustained; 
and  its  judgment  is 

AFFIRMflD. 


Bhbsb,  C.  J.,  not  sitting. 


Laumtz  Nelson,  appellant,  v.  Omaha  ft  Council  Blufb^ 
Btreet  Railway  Company,  appellee. 

Filed  Febbuabt  11,  1913.    No.  16,980. 

DismissaL  "The  district  court  may,  in  the  just  exercise  of  its  dis- 
cretionary power,  permit  plalntlCP  to  dismiss  his  case  after  it  has 
been  finally  submitted  to  the  court  or  jury.'*  Bee  Building  Co.  v. 
Dalton,  68  Neb.  38. 

Appeal  from  the  district  court  for  Douglas  county: 
Willis  Q.  Skabs,  Judge.    Reversed. 

John  0.  Yeiser^  fop  appellant 
Rich,  Nolan  d  Woodland,  contra. 

Letton,  J. 

This  is  an  action  to  recover  from  a  master  for  personal 
injuries.  In  the  view  we  take  of  the  record,  it  is  unneces- 
sary to  state  the  facts. 

After  tlu^  evidence  of  both  parties  had  been  produced,  a 
motion  to  direct  a  verdict  for  the  defendant  was  filed  on 
account  of  the  insufficiency  of  the  petition  and  the  evi- 
dence.   The  journal  recites:    "The  defendant  moves  that 


Vol.  93]  JANUARY  TERM,  1913.  155 


Nelson  t.  Omftha  A  O.  B.  Street  R.  Oo. 


the  jury  be  inetnicted  to  return  a  verdict  for  the  defend- 
anty  and  said  motion  is  argued  and  submitted.  Whereupon 
the  plaintiff  asks  leave  to  withdraw  a  juror;  and,  aftei' 
due  consideration,  said  leave  is  by  the  court  granted."  A 
juror  was  withdrawn  and  the  jury  discharged  and  the 
cause  set  for  trial  anew;  to  each  of  which  orders  the  de- 
defendant  excepted.  Afterwards,  during  the  same  term,  the 
defendant  moved  the  court  "to  vacate  and  set  aside  its 
order  allowing  the  plaintiff  to  withdraw  a  juror  and  set- 
ting the  case  for  trial  anew,  for  the  reason  that  the  motion 
of  defendant  to  instruct  the  jury  to  render  a  verdict  in 
favor  of  defendant  had  been  duly  argued  by  counsel  and 
submitted  to  the  court,  as  more  fully  appears  from  tho. 
record  of  the  court,  and  the  court  was  thereby  without 
power  to  entertain  any  other  motion  until  the  said  motion 
to  instruct  the  jury  had  been  either  granted  or  denied,  or 
to  take  any  action  whatsoever  except  to  rule  upon  the  said 
motion,"  and  defendant  further  moved  that  the  court  dis- 
miss the  action  with  prejudice,  at  plaintiff's  costs.  This 
motion  was  argued  and  submitted  and  taken  under  ad- 
visement The  record  shows  that  at  the  next  term  the 
motion  was  sustained,  "for  the  reason  that  the  court  was 
about  to  sustain  said  motion  to  take  the  case  from  the 
jury  when  the  application  was  made  to  withdraw  a  juror 
and  continue  the  case,  and  the  court  now  considers  that 
the  court  was  without  discretion  in  the  premises."  It  was 
then  ordered  that  the  case  be  dismissed  according  to  de- 
fendant's motion  at  the  close  of  the  testimony. 

The  plaintiff  contends  that  it  was  error  to  set  aside  the 
order  granting  a  new  trial  and  to  dismiss  the  case,  for  the 
reason  that  the  former  order  was  within  the  discretion  of 
the  court,  and  that  the  evidence  was  sufficient  to  warrant 
its  submission  to  the  jury. 

Defendant  takes  the  position  that,  there  being  no  motion 
for  a  new  trial  filed,  this  court  cannot  examine  the  evi- 
dence, and  that,  the  case  having  been  submitted  to  the 
court  by  the  motion  to  instruct,  the  court  had  no  power 
to  allow  the  withdrawal  of  a  juror,  and  to  grant  a  new 
trial. 
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Both  sides  rely  on  the  case  of  Bee  Building  Co.  t?.  Dai- 
ton,  68  Neb.  38.  Tn  that  case,  after  the  evidence  had  been 
submitted,  a  motion  was  made  by  the  defendant  to  instruct 
in  its  favor.  The  motion  was  sustained  by  the  court. 
Before  the  court  gave  the  required  instruction,  the  plain* 
tiff  attempted  to  dismiss  his  cause  of  action  without  preju- 
dice. The  defendant  objected  to  the  dismissal  at  that  ,time, 
after  a  motion  to  instruct  a  verdict  in  favor  of  the  defend- 
ant had  been  sustained.  The  court  allowed  plaintiff  to 
dismiss  without  prejudice.  In  discussing  the  questioa 
presented,  Suluvan,  C.  J.,  says :  "Before  plaintiff  moved 
to  dismiss  the  action  without  prejudice,  hie  case  had  been 
not  only  submitted  to  the  court  Jipon  a  vital  issue  of  law, 
but  that  issue  had  been  decided  against  him,  and  nothing 
remained  open  for  contention.  ♦  ♦  ♦  The  record  does 
not  show  that  the  the  court  undertook  to  exercise  a  dis- 
cretiomary  poxoer,  or  that  the  situation  called  for  the  ex- 
ercise of  such  power.  The  application  was  evidently  made 
and  granted  as  a  demand<ible  right.  ♦  ♦  ♦  The  discre- 
tionary power  of  the  district  court  to  set  aside  a  submis- 
sion  and  receive  further  evidence,  or  to  postpone  the  trial, 
or  even  to  permit  a  dismissal  of  the  case,  is  not  doubted ; 
but  there  is  nothing  in  the  present  record  to  indicate  that 
there  was  any  just  ground  for  the  exercise  of  such  power, 
or  that  there  was  any  attempt  to  bring  it  into  action.  The 
court  was  evidently  of  the  opinion  that,  the  peremptory 
instruction  not  having  been  yet  read  to  the  jury,  the  right 
of  plaintiff  to  dismiss  was  absolute.  This  was  an  erroneous 
conception,  and  it  led  to  a  ^Tong  result." 

Paragraphs  6  and  7  of  the  syllabus  are  as  follows : 

"6.  The  district  court  may,  in  the  just  exercise  of  its 
discretionary  power,  permit  plaintiff  to  dismiss  his  case 
after  it  has  been  finally  submitted  to  the  court  or  jury. 

"7.  But  where  the  discretionary  power  of  the  court  is 
not  invoked,  and  the  application  to  dismiss  after  final 
submission  is  made  and  allowed  as  a  demandable  rights 
the  order  of  dismissal  will  not  be  upheld,  unless  a  denial 
of  the  application  would  amount  to  an  abuse  of  discretion.'^ 
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It  will  be  seen  that  there  is  a  marked  distinction  in  the 
recorded  facts  between  that  case  and  thia  While  the 
motion  to  instruct  was  pending,  and  before  it  had  been 
sudtained,  the  plaintiff  in  this  case  asked  leave  to  with- 
draw a  juror.  He  did  not  attempt,  as  in  the  Dalton  case, 
to  dismiss  without  prejudice  as  a  matter  of  right.  It  wan 
within  the  discretion  of  the  court  at  that  stage  of  the  trial 
to  allow  this  to  be  done.  The  argument  in  defendant's 
motion,  based  upon  the  alleged  want  of  power  to  act  until 
the  motion  to  instruct  had  either  been  granted  or  denied, 
is  fallacious,  for  the  reason  that  the  rules  of  parliamentary 
procedure,  whereby  the  chair  has  no  riglit  to  entertain  any 
but  privileged  motions  while  a  motion  is  pending,  do  not 
apply  to  proceedings  in  courts  of  justice.  We  are  of  the 
opinion  that  the  court  had  power,  in  the  exercise  of  its 
discretion,  to  grant  leave  to  withdraw  a  juror,  and  that, 
in  the  absence  of  a  clear  showing  of  an  abuse  of  discretion, 
its  action  should  be  sustained. 

The  defendant  insists  that  we  are  without  power  to  ex- 
amine the  evidence  to  ascertain  whether  the  plaintiff  was 
prejudiced  by  the  judgment  of  dismissal,  for  the  reason 
that  no  motion  for  a  new  trial  was  filed.  This  was  un- 
necessary. 

The  plaintiff  is  not  here  complaining  that  the  order 
granting  the  new  trial  was  erroneous,  but  merely  that 
the  later  order  setting  aside  the  same  on  the  ground  of 
want  of  i)ower  was  erroneous.  This  question  is  presented 
by  the  record,  and  does  not  require  a  consideration  of  the 
evidence,  since  it  will  be  presumed  that  the  former  order 
was  justified  until  it  is  made  affirmatively  to  appear  other- 
wise. We  are  of  opinion  that,  since  the  court  at  plaintiff's 
request  exercised  its  discretionary  power  in  pennitting  a 
new  trial  of  the  case,  and  since  no  abuse  of  this  discretion 
has  been  affirmatively  shown,  it«  later  judgment  setting 
aside  this  order  and  dismissing  the  case  for  the  reasons 
stated  in  the  order  was  erroneous. 

The  later  judgment  is  therefore  reversed  and  the  cause 

remanded. 

Reversed. 
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Maby  Moran  kt  al.,  appellants,  v.  William  CATLBrr 

BT  AL.^  APPBLLBBS. 
Filed  Febbuabt  11, 1918.    No.  17,017. 

1.  Dower:  Bquitablb  Intbrbsts.    Under  the  statutes  in  force  tn  1891, 

a  widow  was  not  entitled  to  dower  in  an  equitable  interest  in 
lands  held  by  executory  contract  by  her  deceased  husband. 

2.  Process:    Constructive  Sebvice:     Ajtitdatit.    An  affidavit  for  con- 

structive service  upon  unknown  heirs,  under  section  83  of  the  code, 
must  be  made  by  the  plaintiff  himself,  if  an  individual,  and  not 
by  his  attorney,  and  must  be  verified  positively. 

3.  Taxation:  Fobeclobube  or  Lubn:    Pabtibs.    An  action  for  the  fore- 

closure of  a  tax  lien  was  brought  against  specific  individuals;  the 
petition  being  in  the  ordinary  form.  The  land  was  not  made  a 
party  to  the  suit  The  court  afterwards,  apparently  upon  its  own 
motion,  ordered  the  land  to  be  made  a  party  defendant,  but  no 
amendment  was  made  to  the  petition  or  the  title  of  the  case,  and 
the  land  was  not  described  as  a  party  in  the  published  notice, 
which  was  in  the  usual  form  in  a  suit  against  individuals.  Hekf, 
That  the  land  was  not  brought  in,  and  that  the  action  was  not 
in  rem  against  the  land  itself. 

Appeal  from  the  district  court  for  Perkins  county: 
Hanson  M.  Grimes,  Judge.    Reversed. 

Wilcox  &  Halligan,  for  appellants. 

E.  J.  Hainer  and  G.  P.  Graft,  contra. 

Letton,  J. 

This  is  an  action  to  set  aside  certain  conveyances 
founded  upon  tax  foreclosure  proceedings.  A  demurrer 
to  the  petition  was  sustained  and  the  action  dismissed. 
Plaintiffs  appeal. 

The  material  allcRations  of  the  petition  are  substantially 
as  follows:  That  Patrick  Fitzgerald,  who  died  intestate 
in  July,  1891,  was  at  that  time  the  husband  of  the  plaintiff 
Mary  Moran,  and  was  the  father  of  the  plaintiff  Patrick 
Thomas  Fitzgerald;  that  during  his  lifetime  Patrick  PitsB- 
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gerald  purchased  the  land  in  controyerscy  from  the  Union 
Pacific  Bailroad  CJompany  under  an  executory  contract 
of  sale  and  upon  ten  annual  payments ;  that  after  his  death 
the  plaintiffs  completed  the  payments,  and  on  January 
24,  1894,  the  railroad  company  conveyed  the  land  to  "the 
heirs  at  law  of  Patrick  Fitzgerald,  deceased;"  that  the 
plaintiff  Patrick  Thomas 'Fitzgerald  is  a  minor,  born  Au- 
gust 17,  1891 ;  that  the  estate  of  his  father  was  probated 
in  Cook  county,  Illinois,  and  that  all  the  debts  and  ex- 
penses of  administration  have  been  paid;  that  the  plain- 
tiffs are  the  owners  of  the  land,  and  have  at  all  times  since 
the  death  of  Patrick  Fitzgerald  resided  in  the  city  of 
Chicago,  and  their  residences  and  addresses  have  at  all 
times  been  published  in  tlie  directory  of  said  city.  It  is 
further  alleged  that  in  1896  John  W.  Welpton  purchased 
the  land  at  tax  sale,  and  that  on  September  19,  1890,  ho 
filed  his  petition  in  the  district  court  for  Perkins  county 
seeking  to  foreclose  his  tax  lien;  that  a  decree  of  fore- 
closure was  entered,  the  land  sold  under  the  decree  to  Mr. 
Welpton,  and  a  sheriff's  deed  made.  A  copy  of  the  plead- 
ings and  of  the  record  in  the  foreclosure  case  is  attached 
to  the  petition  and  made  a  part  thereof.  The  title  of  the 
foreclosure  case,  as  shown  by  the  petition,  is:  "John  W. 
Welpton,  Plaintiff,  vs.  Mrs.  Patrick  Fitzgerald,  full  nami^ 
to  plaintiff  unknown,  the  heirs  of  Patrick  Fitzgerald,  fur- 
ther and  full  names  to  plaintiff  unknown,  Defendants." 
The  petition  is  verified  in  the  ordinary  form  by  plaintiff's 
attorney.  On  the  same  day  an  affidavit  was  made  by  the 
attorney,  reciting:  "The  said  premises  were  conveyed  to 
said  heirs  by  the  Union  Pacific  Railroad  Company;  that 
affiant  has  written  said  company  and  been  informed  by  it 
that  said  heirs  were  in  Chicago,  Illinoi«;  that  affiant  has 
been  unable  to  learn  the  names  or  addresses  of  any  of  the 
said  heirs,  and  plaintiff  has  been  unable  to  do  so,  and  their 
names  and  addresses  are  to  the  plaintiff  wholly  unknown, 
and  he  is  unable  to  ascertain  the  same.  Wherefore  affiant 
and  plaintiff  prays  that  service  may  be  made  upon  said 
heirs  as  unknown  and  without  naming  them."    There  was 
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iled  an  affidavit  for  constructive  service  in  the  ordi- 
form>  reciting  tliat  "tlie  defendants,  Mrs.  Fitzgerald, 
V  of  Patrick  Fitzgenild,  deceased,  and  the  unknown 
of  Patrick  Fitzgerald,  deceased,  are  nonresidents  of 
tate  of  Nel)ra8ka,  tliat  service  of  summons  cannot  be 
upon  the  said  defendants  or  any  of  them  within  thirf 
"     On  November  12  the  following  paper  was  filed: 
les  now  tlie  plaintiff,  and  alleges  tliat  he  is  the  holder 
)wner  of  a  tax  sale  certifi<'ate  set  forth  in  plaintiffs 
on;  that  the  property  involved  in  this  ease  appearn 
le  records  to  be  ownt'd  by  the  heirs  of  Patrick  FitA- 
d,  having  been  deeded  to  said  heirs  by  the  Union 
ic  ICailroad  (Vimpaiiy;  that  plaintiff  has  made  all  pos- 
imjuiry  to  discover  tiie  addresses  of  said  heirs,  and  has 
unable  to  Dud  the  ssime;  that  plaintiff  is  informed  by 
'niou  PiR'ific  Itailroad  Company  that  deed  was  for- 
cd  t<)  siiid  heirs  at  Chicago,  Ulinois;  but  plaintiff  has 
unable  to  discover  the  names  of  said  heirs,  or  their 
wses.    Wlierefore  plaintiff  prays  that  said  lieirs  may 
rved  by  publication  as  tlie  unknown  heirs  of  Patrick 
..  .„«^'erald,  deceased,    John  W.  Welpt^tn,  Plaintiff,  By  B- 
F.  Hustings,  His  Attorney,"    This  was  verified  by  the  at- 
torney, "as  he  verily  believes."    On  the  same  day  the  fol- 
h>wing  order  was  made:    "It  is  ordered  by  the  court  that 
the  said  premises  involved  in  this  action,  to  wit,  the  south- 
east quarter  of  section  13,  Twp.  10  north  of  range  39  went. 
l>e  made  a  party  defendant  herein,  also  that  the  unknown 
lieirs  of  Patrick  Fitzgerald  be  made  defendants  bei-eiu." 
The  notice  of  publication  thereafter  made  was  addressed 
as  follows:     "Mrs.    Fitzgerald,  widow  of  Patrick    Fitz- 
gerald, other  and  full  name  to  iilaiiififf  unknown,  heirs  of 
Patrick  FitzgeKiid.  deceased,  will  take  notice,"  etc.    Proof 
of  publication  was  made,  and  on  March  19  the  court  found 
that  due  and  legal  service  of  summons  and  notice  of  the 
pendency  of  the  action  had  been  given  upon  all  the  defend- 
ants, and  entered  tiie  decree  of  foreclosure  by  default. 

The  pelrtiiiii  in  the  case  at  bar  further  alleges  that  nn 
!<ervice  of  sumiaons  in  the  foreclosure  case  was  bad  upon 
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the  plaintiffs,  and  that  the  alleged  notice  was  null  and 
void,  and  failed  to  give  the  court  jurisdiction ;  that  the  de- 
fendants claim  title  under  the  void  proceedings  by  con- 
veyance from  Welpton.  It  is  further  alleged  that  Mary 
Moran  has  a  life  estate  in  an  undivided  one-third  interest 
in  the  land. 

Appellants'  brief  states:  "There  is  but  one  question 
presented  for  determination  in  this  case ;  that  is,  whether 
the  affidavit  by  which  it  was  sought  to  make  the  unknown 
heirs  of  Patrick  Fitzgerald,  deceased,  defendants  was  suffi- 
cient to  give  the  court  jurisdiction  over  the  plaintiff, 
Patrick  Thomas  Fitzgerald,  so  that  the  decree  in  the  tax 
foreclosure  suit  would  bar  his  rights  to  this  land  as  the 
heir  of  Patrick  Fitzgerald?  Making  unknown  heirs  a 
party  and  obtaining  service  upon  is  authorized  by  section 
83  of  the  code  of  civil  procedure,  under  the  following  con- 
ditions: ^t  shall  appear  by  the  affidavit  of  the  plaintiff 
annexed  to  his  petition,  that  the  names  of  such  heirs  or 
devisees,  or  any  of  them,  and  their  residence  are  unknown 
to  plaintiff/  •  •  •  It  will  be  seen  that  the  affidavit  filed 
in  this  case  is  deficient  in  at  least  two  respects:  First,  the 
affidavit  does  not  state  that  the  residence  of  the  unknown 
heirs  is  unknown,  but  affirmatively  shows  that  their  resi- 
dence is  Chicago,  Illinois,  and  in  lieu  of  the  statement  that 
the  residence  is  unknown  says  that  their  address  is  un- 
known ;  second,  the  affidavit  was  not  made  by  the  plaintiff, 
as  required  by  law,  but  by  his  attorney." 

It  may  be  well  to  clear  up  the  question  as  to  who  are 
the  heirs  of  Patrick  Fitzgerald  before  considering  the 
questions  above  propounded.  At  the  time  of  his  death  he 
held  the  land  under  an  executory  contract  of  purchase. 
Under  the  statute  then  in  force,  and  under  the  settled 
rule  in  this  court,  a  widow  was  not  an  heir  of  her  deceased 
husband,  and  had  no  dower  rights  in  the  lands  held  under 
a  partially  executed  executory  contract,  hence  no  title  is 
shown  in  Mrs.  Moran.  Crawl  v.  Ilarrington,  33  Neb.  107; 
TTall  V.  Crahh,  56  Neb.  392;  Gratidjean  v.  lieyl,  78  Neb. 
349,  354;  Nortnnss  v.  Pioncrr  Tomisite  Co,^  82  Neb.  382. 
14 
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Keturning  now  to  the  question  of  the  sufficiency  of  the 
affidavits  for  constructive  service  to  confer  jurisdiction. 
It  was  after  the  filing  of  the  paper  of  November  12,  veri- 
fied by  the  attorney  on  his  belief,  that  it  was  ordered  that 
the  land  and  the  unknown  heirs  be  made  parties  defend- 
ant, and  tliat  service  be  made  by  publication.  The  statute 
requires  that  an  affidavit  for  service  upon  unknown  heirs 
be  made  by  the  plaintiff  in  order  to  warrant  service  by 
publication.  It  cannot,  therefore,  be  made  by  his  attor- 
ney. There  is  reason  for  this.  The  plaintiff  might  know 
the  facts  as  to  residence  and  heirship,  and  yet  his  attorney 
be  ignorant  as  to  these  very  matters,  and  he  might  thus 
secure  an  undue  advantage  over  the  defendant.  The  rule 
in  this  state  is  that,  in  order  to  sustain  service  by  publica- 
tion, the  provisions  of  the  statute  must  be  strictly  followed. 
Stull  V.  Masilonka,  74  Neb.  309.  The  affidavit  was,  there- 
fore, insufficient  to  warrant  such  service  upon  the  "un- 
known heirs."  This  is  the  rule  in  other  states.  Davis  v. 
John  Mount  Lumber  Co.,  2  Oolo.  App.  381 ;  Sylph  Mining 
&  Milling  Go.  v.  Williams ,  4  Oolo.  App.  345 ;  Sayre-Nev)ton 
Lumber  Co.  v.  Park,  4  Colo.  App.  482;  Everett  v.  Con- 
necticut Mutual  Life  Ins.  Co.,  4  Colo.  App.  509;  Taylor's 
Heirs  v.  Watkins,  43  Ky.  561. 

The  defendants,  however,  argue  that  the  land  itself  was 
made  a  party  to  the  suit,  and  that  the  action  was  one  in 
rem  in  which  notice  to  the  parties  is  unnecessary.  If  the 
land  itself  had  been  made  a  party  by  proper  pleadings,  and 
had  been  brought  in  by  proper  service  of  notice  of  that 
fact,  the  doctrine  of  these  cases  would  be  applicable,  and 
the  conclusion  urged  irresistible.  In  this  case,  however, 
the  land  was  not  made  a  party  to  the  suit.  It  is  true  that 
on  November  12  the  court  ordered  that  the  land  and  the 
unkno^\^l  heirs  be  made  parties  defendant,  but  this  order 
was  made,  so  far  as  the  record  shows,  upon  the  court's 
own  motion,  without  any  request  or  suggestion  on  the  part 
of  the  plaintiff,  and  it  was  never  complied  with.  The  peti- 
tion was  not  amended  in  conformity  with  the  order  to 
make  the  land  a  pai*ty,  and  the  notice  for  constructive 
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service  was  addressed  merely  to  Mrs.  Fitzgerald  and  to  the 
unknown  heirs  of  Patrick  Fitzgerald,  and  not  to  the  land 
itself.  The  pleadings  remained  and  the  proceedings  were 
had  thereafter  in  all  respects  as  if  no  such  order  had  been 
made.  We  think,  therefore,  that  the  proceedings  never 
became  actually  in  rem  against  the  land  as  a  party  de- 
fendant. 

Defendants  argue  that,  under  the  rule  announced  in 
Stratton  v.  McDermott,  89  Neb.  622,  and  Lear  v.  Fick- 
iveiler,  92  Neb.  621,  the  plaintiffs  are  estopped  to  insist 
that  tlie  name  under  which  they  took  title,  namely,  *'the 
heirs  at  law  of  Patrick  Fitzgerald,  deceased,"  is  not  their 
true  name,  and  that  service  upon  them  by  such  name  is 
sufficient.  Upon  the  father's  death  the  son  immediately 
became  vested  by  inheritance  with  the  interest  in  the  prop- 
erty which  the  father  held.  Cutler  v.  Meeker,  71  Neb.  732 ; 
Nortnase  v.  Pioneer  Townsite  Co.,  82  Neb.  382.  He  ac- 
quired such  interest  by  inheritance  in  his  true  name,  and 
the  doctrine  of  estoppel  aa  announced  in  the  cases  men- 
tioned is  not  applicable  to  the  facts.  We  are  of  opinion 
that  the  affidavit  for  constructive  service  upon  the  un- 
known heirs  was  insufficient,  and  that  the  petition  states 
a  cause  of  action. 

The  judgment  of  the  district  court,  therefore,  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Bbvebsbd. 


William  Reed  v.  State  of  Nebraska. 

VUJBD  Febkuart  11, 1913.    No.  17,850. 

Criminal  Law:  Tbial:  Severance.  Under  section  465  of  the  criminal 
code,  one  jointly  indicted  with  others  for  a  felony  is  entitled  to 
a  separate  trial  as  a  matter  of  right,  if  the  request  for  a  separate 
trial  is  made  in  due  season.  Metz  v,  BMe,  46  Neb.  547,  distin- 
iniished* 
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Error  to  the  district  court  for  Nemaha  cotinly: 
Lbander  M*  Pbmberton,  Judgb.    Reversed. 

Lambert  d  McCarty,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Lhiton,  J. 

The  plaintiff  in  error  was  jointly  indicted  with  three 
other  persons  upon  the  charge  of  having  committed  a 
felonious  assault  with  intetit  to  inflict  great  bodily  injury 
upon  one  Goings.  Each  of  the  defendants  filed  a  separate 
motion  asking  for  a  separate  trial.  These  motions  were 
overruled  and  exceptions  taken.  Trial  was  had,  and  the 
jury  returned  a  verdict  finding  the  plaintiff  in  error  guilty 
of  assault  and  battery,  and  finding  the  other  defendant^ 
guilty  of  felonious  assault  as  charged.  No  bill  of  excep- 
tions haa  been  preserved.  The  only  alignment  of  error 
we  can  consider,  as  the  record  stands,  is  that  the  court 
(»rred  in  overruling  the  motion  for  a  sejmrate  trial. 

At  common  law  a  defendant  could  not  as  a  matter  of 
right  demand  to  be  tried  separately,  and  a  severance  at 
the  request  of  either  party  was  a  matter  of  discretion.  1 
Bishop,  Criminal  Procedure  (3d  ed.)  sec.  1018.  Section 
465  of  the  criminal  code  provides:  ''When  two  or  more 
persons  are  indicted  for  a  felony,  each  person  so  indicted 
shall,  on  application  to  the  court  for  that  purpose,  be 
separately  toied.**  Plaintiff  in  error  insists  that  the  pro- 
visions of  this  statute  are  mandatory.  The  state  contends 
that  the  motion  in  this  case,  being  made  immediately  be- 
fore the  trial,  was  made  too  late,  and,  further,  that  the 
error,  if  any,  was  not  prejudicial,  since  the  accused  was. 
only  convicted  of  a  misdemeanor;  that  one  guilty  of  r. 
misdemeanor  is  not  entitled  to  a  separate  trial  as  a  mat- 
ter of  law,  and  that  he  was  really  tried  for  a  misdemeanor. 

The  objection  that  plaintiff  in  error  did  not  apply  for  a 
separate  trial  in  time  we  think  is  not  justified  by  the 
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record.  The  information  was  filed  in  the  district  court 
on  May  27, 1912.  On  May  29  the  case  was  set  for  trial  on 
the  morning  of  the  31st,  and  on  that  day  the  motion  was 
made  and  overruled  before  the  selection  of  a  jury  was 
begun. 

The  accused  was  charged  with  a  felony,  and  when  so 
charged  the  statute  clearly  preserves  to  him  the  right  to 
be  tried  separately.     Johnson  v.   State,   14   Ind.    574; 
Trisler  v.  State,  39  Ind.  473 ;  Cain  v.  State^  44  Ind.  435 ; 
Oreer  v.  State,  64  Miss.  378.  In  the  case  of  Metz  v.  State, 
46  Neb.  547,  the  defendant  complained  of  a  severance, 
but  did  not  do  so  until  after  a  jury  had  been  selected  and 
sworn.     It  was  held  that  this  was  too  late,  which  wa.s 
undoubtedly  a  correct  decision.    Norval,  C.  J.,  however, 
added  the  statement  (probably  true  as  to  the  state,  but, 
as  we  are  of  opinion,  incorrect  as  to  the  defendant)  that 
the  severance  is  "in  the  discretion  of  the  court."    This 
question  was  not  in  the  case,  and  must  be  considered  as 
mere  dictum.    We  hold,  therefore,  that,  when  the  demand 
is  made  by  the  accused  in  time,  the  court  has  no  discre- 
tion.   This  right  he  may  waive  by  failure  to  make  the 
request  in  proper  season.    In  Alabama  the  code  fixes  tho 
time  at  or  before  which  the  request  must  be  made.     In 
Washington,  where  there  is  no  statutory  provision  as  to 
time,  the  court  say:    "The  right  to  a  separate  trial  is  a 
valuable  one,  and  this  section  of  the  i)enal  code  confers  it 
upon  a  defendant    It  does  not  specify  when  the  demand 
shall  be  deemed  waived.    We  think  this  right  to  a  sepa- 
rate trial  belongs  to  the  defendant,  and  he  may  avail  him- 
self of  the  right  at  the  time  the  cause  is  assigned  for  trial. 
A  severance  of  trial  afterwards  is  in  the  discretion  of  the 
court,  until  the  jury  is  sworn  to  try  the  cause,  subse- 
quently to  which  time  a  several  trial  cannot  be  granted." 
State  V.  Mason,  19  Wash.  94.    There  was  a  dissent  on  this 
IH*oposition.     No  other  court  taking  this  view  has  been 
called  to  our  attention.    There  being  no  statute  or  rule 
of  court  setting  a  limit  of  time  before  the  trial  for  the 
defendant  to  elect  whether  he  will  be  tried  separately,  we 
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think  the  court  ought  not  to  hold  that  ihe  right  was 
waived  by  failing  to  exercise  it  until  the  day  of  trial. 

Was  the  error  without  prejudice?  The  eyidence  nt^t 
being  before  us,  it  is  impossdble  to  tell  whether  the  de- 
fendant's conviction  was  not  influenced  by  his  association 
with  the  three  defendants  who  were  each  found  guilty  of 
a  felony. 

The  motion  for  a  separate  trial  should  have  been  sus- 
tained,  and  the  judgment  of  the  district  court  is  therefore 
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In  be  Estate  op  John  Bbobhl.* 

Charles  Broehl,  Administrator,  appellee,  v.  Sophia 

Broehl,  appellant. 

FnxD  Febbuabt  11, 1913.    No.  17»954. 

Appaal:  Finai.  Ordbr.  An  order  granting  or  refusing  a  license  to  sell 
real  estate  to  pay  the  debts  of  a  deceased  person  is  a  final  order 
reviewable  on  appeal.    Milter  v.  Hanna,  89  Neb.  224,  distinguished. 

Appeal  from  the  district  court  for  York  county: 
George  F.  Corcoran,  Judge.  Motion  to  dismiss  over- 
ruled. 

France  d  FroAice  and  Morning  d  Ledwith,  for  appel* 
lant. 

Power  d  Meeker f  contra. 

Letton,  J. 

A  motion  to  dismiss  the  appeal  has  been  made  by  the 
administrator,  based  upon  the  contention  that  the  order 
refusing  to  set  apart  to  the  widow  a  part  of  the  premises 
as  the  family  homestead  and  granting  a  license  to  him  to 

*  April  7, 1913.    Appeal  dismissed  on  motion  of  appellant 
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sell  real  estate  to  pay  debts  of  the  deceased  ia  not  a  final 
order,  and  that  it  is  not  reviewable  until  after  confirma- 
tion of  a  sale  based  upon  such  order  has  been  made:  In 
this  state  orders  granting*  or  refusing  such  licenses  have 
always  been  considered  as  final  orders,  reviewable  by 
proceedings  in  error  until  the  change  in  appellate  prac- 
tice, and  by  appeal  since  that  time.  Waldoiv  v.  Beemer, 
45  Neb.  626 ;  Poessnecker  v.  Entenmann,  64  Neb.  409 ; 
Martin  v.  Bond's  Estate,  64  Neb.  868;  Bixby  v.  Jewell, 
72  Neb.  755.  This  is  the  general  rule  in  other  states.  2 
Woerner,  American  Law  of  Administration  (2d  ed.)  sec. 
473,  p.  •1049. 

Section  581  of  the  code  provides,  among  other  things, 
that  ''an  order  affecting  a  substantial  right  made  in  a 
special  proceeding  •  *  •  is  a  final  order  which  may 
be  vacated,  modified,  or  reversed,  as  provided  in  this 
title."  Section  582  provides  for  a  review  in  the  supreme 
court  of  judgments  and  final  orders.  We  have  frequently 
held  that  this  is  a  "special  proceeding."  The  judgment 
in  this  case  denied  the  prayer  of  the  widow  to  set  apart  a 
part  of  the  real  estate  of  her  deceased  husband  as  the 
family  homestead,  and  refused  to  order  the  sale  of  the 
premises  in  parcels  as  she  prayed.  There  can  be  no  doubt 
that  the  right  of  the  widow  and  children  to  have  the  ex- 
tent of  the  homestead  determined  and  to  have  it  set  apart 
before  the  sale,  or  to  have  the  land  sold  in  parcels  or  in 
such  a  manner  as  best  to  preserve  the  homestead  interest, 
or  to  show  that  the  amount  of  money  needed  to  pay  debts 
is  less  than  alleged  are  substantial  rights.  An  adverse 
decision  and  order  based  thereon  is  a  final  order  review- 
able upon  appeal. 

The  administrator  bases  his  contention  upon  the  au- 
thority of  Miller  v.  Hanna,  89  Neb.  224.  In  that  case  a 
husband  who  was  administrator  of  the  estate  of  his  de- 
ceased wife  procured  a  license  to  sell  a  portion  of  the  real 
estate,  ''subject  to  the  life  estate  of  the  surviving  husband." 
The  heir  of  the  wife,  who  had  no  notice  of  the  proceedings 
until  after  the  order  was  made,  filed  objections  to  the 
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confirmation,  which  were  overruled,  and  from  the  order 
confirming  the  sale  he  appealed.  The  court  held  that  the 
ej^tate  which  the  husband  took  at  the  death  of  the  wife 
was  liable  for  her  debts,  and  that  ^Mt  follows  that  the 
judge  of  the  district  court  had  no  power  to  make  the 
order  complained  of,  because  the  effect  of  that  order  was 
to  deprive  the  remainderman  of  all  interest  in  the  estate 
and  declare  that  the  life  estate  of  the  husband  waa  not 
subject  to  the  payment  of  the  debts  of  his  deceased  wife/* 
It  was  also  held  that,  in  line  with  former  holdings,  an 
application  for  a  license  to  sell  real  estate  to  pay  debts 
of  a  deceased  person  is  "a  special  proceeding."  In  that 
case  it  will  be  «een  that  the  judge  of  the  district  court  had 
no  power  under  the  statute  to  authorize  a  sale  of  that 
which  he  ordered  sold.  This  lack  of  power  extended 
tliroughout  tlie  proceedings,  and,  like  any  other  lack  of 
jurisdiction,  the  question  might  be  raisi*d  at  any  time. 
Miller  v.  EannUy  therefore,  is  not  in  conflict  with  previous 
decisions  to  the  effect  that  an  oi*der  gi'anting  or  refusing 
a  license  is  reviewable.  The  motion  to  dismiss  is  over- 
ruled.   Poeftsneeker  v.  Entenmnnn,  supra. 


Motion  to  dismiss  overrulhd. 


jbnnib  e.  counselman  et  al.,  appellees,  v.  john  b. 

Samuels  bt  al.,  appellants. 

Filed  Fbbbuart  11, 1913.    No.  16,981. 

1.  Taxation:  Tax  Sale:  Time  for  Redemption.  Where  the  last  day 
of  the  two-year  statutory  period  to  redeem  land  sold  by  a  county 
treasurer  for  delinquent  taxes  falls  on  Sunday,  the  owner's  right 
of  redemption  exists  during  all  of  the  next  day. 

2, :  :  Suit  to  Redeem:  Petition.  In  a  petition  to  re- 
deem land  sold  by  a  county  treasurer  at  an  administrative  tax 
■ale,  an  allegation  that  plaintiff  is  the  owner  of  the  land  Is,  in 
that  respect,  sutficient  to  resist  a  demurrer. 

Appeal  from  the  district  court  for  Lincoln   county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 


f-  r 
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HoagUmd  d  Hoagltmd,  for  appellants. 
Wiloow  d  Halligan,  contra. 

BOSB,  J. 

This  is  a  soit  to  cancel  a  treasurer's  tax  deed  to  a  quar- 
ter-section of  land  in  Lincoln  county  and  to  permit  plain- 
tiffs as  owners  to  redeem  the  land  from  the  tax  lien.  De- 
fendants claim  title  by  virtue  of  the  tax  deed.  The  trial 
court  granted  the  prayer  of  plaintiffs'  petition,  and  de- 
fendants have  appealed. 

PlaintiflFs  plead,  and  here  assert,  among  other  grounds 
for  relief,  that  the  tax  deed  is  void,  because,  under  the 
administrative  proceedings,  they  were  not  given  the  full 
time  allowed  by  law  to  redeem  their  land.  The  point  is 
that,  the  last  day  of  the  usual  two-year  period  having  been 
Sunday,  plaintiflfs  were  entitled  to,  but  were  not  given, 
all  of  the  following  Monday  to  exercise  their  right  of  re- 
demption. On  this  question  the  facts  and  law  seem  to  be 
with  plaintiffs.  The  county  treasurer  sold  the  land  at 
private  sale  August  19,  1904.  He  so  certified,  and  in  his 
certificate  stated  that  the  time  for  redemption  would  ex- 
pire August  20,  1906.  The  purchaser  in  his  published 
notice  gave  the  same  dates,  and  stated  that  he  would  ap- 
ply for  a  deed  August  20,  1906,  if  the  premises  were  not 
redeemed  in  the  meantime.  The  treasurer's  tax  deed  was 
in  fact  issued  August  20,  1906.  August  19,  1906,  was 
Sunday. 

Were  plaintiflfs  legally  entitled  to  all  of  the  next  day, 
Monday,  August  20,  to  redeem?  If  they  were,  the  treas- 
urer's deed  was  void,  because,  in  that  event,  it  was  issued 
pursuant  to  an  insuflficient  notice  before  the  expiration  of 
the  time  for  redemption.  Const.,  art.  IX,  sec.  3;  Comp. 
St.  1911,  ch.  77,  art.  I,  sec.  212.  Where  a  purchaser's 
notice  to  redeem  from  a  treasurer's  administrative  tax 
sale  fixes  a  specific  date  within  the  statutory  period  for 
redemption,  the  treasurer's  deed,  if  executed  on  the  date 
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SO  named,  is  void.  Hollefihack  v.  Ess,  31  Kan.  87;  Oage 
V.  Bailey,  100  111.  530;  Benefield  v.  Albert,  132  111.  665; 
Wisner  v.  Chamherlin,  117  111.  568.  A  text-writer  on 
taxation  says:  "When  the  last  day  of  the  statutory 
period  of  redemption  falls  on  Sunday,  then,  either  by  cus- 
tomary law,  or  under  a  statute  directing  that  that  day 
shall  be  excluded  from  the  computation,  the  ownel*  will 
hare  the  whole  of  the  following  day  in  which  to  redeem. 
If,  therefore,  the  day  named  in  the  notice,  as  the  date 
when  the  right  of  redemption  will  expire,  should  prove  to 
be  Sunday,  though  it  is  correctly  calculated  to  the  end  6t 
the  statutory  period  in  ordinary  cases,  the  notice  does 
not  give  the  owner  the.  full  time  for  redemption  to  which 
he  is  legally  entitled,  and  for  that  reason  it  is  insuffi- 
cient.'^ Black,  Tax  Titles  (2d  ed.)  sec.  334.  This  seems 
to  be  the  correct  rule.  Brophy  v.  Harding,  137  111.  621 ; 
Oage  v.  Dams,  129  111.  236.  Section  895  of  the  code  pro- 
vides: "The  time  within  which  an  act  is  to  be  done  as 
herein  provided,  shall  be  computed  by  excluding  the  first 
day  and  including  the  last;  if  the  last  day  be  Sunday,  it 
shall  l^e  excluded."  It  has  recently  been  held  that  this 
statutory  provision  for  computing  time  is  applicable  alike 
to  the  construction  of  statutes  and  to  matters  of  pro- 
cedure and  is  controlling,  whether  the  time  to  be  taken 
into  account  be  days,  months  or  years.  Johnston  v.  NetP 
Omaha  T.H.  E,  L,  Co,,  86  Neb.  165.  According  to  this 
interpretation  of  the  code,  plaintiffs  had  all  day  Monday, 
August  20,  1906,  to  redeem  their  land  from  the  tax  lien. 
The  notice  having  fixed  a  time  before  the  end  of  that  day, 
and  the  deed  having  been  issued  before  the  statutory 
period  expired,  plaintiffs'  right  to  redeem  was  not  cut  off. 

The  suflBciency  of  the  petition  is  challenged  because 
plaintiffs'  ownership  of  the  land  is  pleaded  in  general 
terms  only.  The  argument  on  this  point  is  answered  by 
a  former  decision.    Hill  v.  Chamberlain,  91  Neb.  610. 

The  manner  of  proving  plaintiffs'  title  is  questioned,  but 
the  opinion  is  unanimous  that  in  this  respect  sufficient 
proof  was  properly  admitted.    Other  questions  need  not 
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be  (Jctoftidered,  since  the  right  of  plaintiffs  to  redeem  was 
conclusiyely  established. 

Apfibmbd. 


Bbbbe,  G.  J.,  not  sitting. 


Nbmaha   County,   appbllbb,  v.   Richardson   County; 
Arthur  Allbn,  Exboutor,  appellant. 

Filed  FkBRUABT  11, 1913.    No.  16,996. 

1.  TaxatUm:  Place  of  Assessment:  Power  of  State  Board  of  Equal- 
ization. By  section  10941,  Ann.  St.  1909,  tho  legislature  has  con- 
ferred npon  the  state  board  of  equalization  and  assessment,  in 
any  case  where  the  statute  is  silent  or  uncertain  as. to  the  proper 
place  to  list  personal  property  for  taxation,  the  same  power  to  fix 
the  proper  place  as  is  possessed  by  the  legislature  itself. 

2. :    :    .    And,  it  being  within  the  power  of  the 

legislattfre  to  provide,  where  the  residence  and  personal  property 
of  one  under  guardianship  are  both  in  one  county  and  the  resi- 
dence of  the  guardian  in  another,  in  which  of  the  two  counties 
the  property  should  be  listed,  where  it  fails  to  so  provide,  tho 
state  board  of  equalization  and  assessment  has  full  power  to  act; 
and  when  it  does  so  act  its  determination  of  the  question  has  all 
the  force  and  effect  of  a  statute. 

Appeal  from  the  district  court  for  Lancaster  conniy: 
Lincoln  Frost,  Judge.    Reversed  and  dismissed. 

Qtiackenhush  d  Neal  and  Amos  E.  Gcmtt^  for  appel- 
lant. 

Lambert  d  McCarty,  contra. 

Pawcwtt,  J. 

On  October  17,  1908,  Charles  Mason,  a  resident  of  the 
Tillage  of  Stella,  in  Richardson  county,  was  adjudged  an 
fUeompetent  person,  and  his  son-in-law,  Arthur  Allen,  a 
resident  of  Auburn,  in  Nemaha  county,  was  appointed  his 
guardian.    Allen  qualified  ajs  such,  and  filed  an  inventory 
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and  appraisement  of  the  properly  of  his 
Bicbardson  county,  which  consisted  of 
JDg-faouse  valued  at  f  2,000,  and  personal 
ing  of  moneys  and  promiasory  notes,  all 
deposit  for  safe-keeping  in  the  State  Ba 
were  of  the  appraised  value  of  f9,544.5 
of  the  real  estate  was  later  filed  by  U 
that  his  ward  was  the  owner  of  872  acr 
maha  county,  valued  at  f84,000.  It  is 
was  no  personal  property  in  Nemaha  < 
year  1908  the  personal  property  of  Mr. 
by  himself  with  the  deputy  assessor  of 
in  Richardson  county.  The  village  of  I 
Mason  had  his  domicile,  was  in  Muddi 
guardian  has  never  removed  any  of  the  ] 
from  the  State  Hank  of  Stella,  but  has 
mitted  the  same  to  remain  there.  The  gi 
personal  proi>erty  tor  taxation  tor  1909 
assessor  of  Aluddy  township,  the  same 
done  when  acting  for  himself.  The  cc 
Jlemaha  county  claims  the  right  to  asi 
property  in  that  county,  and  made  a  c 
guardian  to  so  list  the  same.  Thereuji 
filed  in  the  county  court  of  Richardson  ( 
praying  for  instruction  and  guidance  aE 
the  matter.  The  county  court  set  a  da, 
which  due  notice  was  given  to  the  chain 
of  commissioners  and  to  the  county  ass 
county.  Nemaha  county  entered  a  sp< 
challenging  the  jurisdiction  of  the  court 
of  said  parties  and  the  subject  matter  of 
special  appearance  was  overruled,  and 
structed  that  it  was  his  duty  to  list  the  ] 
of  his  ward  in  Muddy  township,  Bi( 
Thereupon  the  county  assessor  of  Nemah 
application  with  the  state  board  of  equ 
sesament  requesting  a  decision  of  that 
proper  place  for  the  listing  and  assessmei 
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property  involved,  and  gave  due  notice  to  the  guardian 
and  to  the  county  assessor  of  Richardson  county  of  such 
application.  On  August  9,  1909,  there  appeared  before 
the  state  board  of  equalization  and  assessment  "J.  H. 
Lambert,  county  attorney,  0.  E  Blessing,  county  assessor, 
and  others  representing  the  county  of  Nemaha,  Nebraska, 
and  A.  E.  Gantt,  county  attorney,  and  N.  B.  Judd,  county 
assessor,  and  others  representing  the  county  of  Richard- 
son, Nebraska,  in  the  matter  of  the  aBsessment  of  the 
property  of  Charles  Mason."  There  was  present  the  full 
board.  A  copy  of  the  findings  of  the  county  court  of 
Richardson  county,  touching  the  request  of  Arthur  Allen, 
guardian,  for  insfxuctions,  in  relation  to  the  listing  of  tho 
personal  property  of  his  ward  for  taxation,  was  filed  with 
the  board,  and  it  was  agreed  by  the  parties  interested  that 
such  findings  correctly  stated  the  facts  in  the  case.  The 
substance  of  the  findings  has  already  been  given  above. 
On  the  next  day,  August  10,  1909,  the  state  board  met  in 
regular  session,  all  of  the  members  being  present,  and 
upon  further  consideration  of  the  matter  the  board  de- 
cided that  the  property  should  be  assessed  in  Richardson 
county.  Prom  this  action  of  the  state  board  the  county 
of  Nemaha  and  C.  E.  Blessing,  its  county  assessor,  prose- 
cuted error  proceedings  to  the  district  court  for  Lancaster 
county.  Upon  hearing  in  that  court,  the  court  found 
there  was  error  in  the  order  of  the  state  board  of  equaliza- 
tion and  assessment,  "in  this :  that  the  personal  property 
of  the  said  Charles  Mason  should  have  been  ordered  as- 
sessed at  the  home  of  his  guardian,  in  Auburn,  Nemaha 
county,  and  not  at  the  place  of  the  ward's  domicile,  at 
Stella,  in  Richardson  county."  The  order  of  the  state 
board  of  equalization  and  assessment  was  reversed,  and 
the  personal  property  ordered  to  be  assessed  in  accord- 
ance with  the  above  finding.  A  motion  for  a  new  trial 
was  overruled,  and  defendant  Allen,  executor,  appealed 
to  this  court  ( Prior  to  the  filing  of  the  petition  in  error 
in  the  district  court,  Mr.  Mason  had  departed  this  life, 
and  Mr.  Allen  had  been  appointed  executor  of  his  estate. ) 
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We  think  it  must  be  conceded  that  the  legislature  may 
fix  the  situs  of  personal  property  for  purposes  of  taxation. 
Section  10941,  Ann.  St.  1909,  provides^  "In  all  questions 
that  may  arise  under  this  chapter  as  to  the  proi)er  place 
to  liat  personal  property,  or  when  the  same  cannot  be 
listed  as  stated  in  this  chapter,  if  between  several  places 
in  the  same  county,  the  place  for  listing  and  assessing 
shall  be  determined  and  fixed  by  the  county  board;  and 
when  between  different  counties,  by  the  state  board  of 
equalization  and  assessment;  and  when  fixed  in  either 
case,  shall  be  as  binding  as  if  fixed  in  this  chapter." 

It  was  evidently  with  this  statute  in  mind  that  the 
county  assessor  of  Nemaha  county  filed  with  the  state 
board  of  equalization  and  assessment  his  request  for  it 
to  determine  this  question.  The  state  board,  upon  due 
notice  to  all  parties  interested,  and  after  a  full  hearing 
of  the  matter,  with  all  i)artie8  represented  by  counsel,  de- 
cided the  question.  In  doing  so  it  acted  within  the  powers 
conferred  upon  it  by  the  section  of  the  statute  above 
quoted.  The  words,  "and  when  fixed  in  either  case,  shall 
be  as  binding  as  if  fixed  in  this  chapter,"  have  a  clear  and 
distinct  reference  to  the  first  two  clauses  in  the  section. 
Tlie  power  thus  conferred  upon  the  state  board  is  plenary 
in  any  case  where  the  statute  is  silent  or  uncertain  as  to 
the  proper  place  to  list  personal  property  for  taxation. 
The  board  is  given  the  same  power  to  "fix"  the  proper 
place  as  is  possessed  by  the  legislature  itself.  It  cannot 
be  doubted  that  the  legislature  might  have  provided,  where 
the  residence  and  personal  property  of  one  under  guard- 
ianship are  both  in  one  county  and  the  residence  of  the 
guardian  in  another,  in  which  of  the  two  counties  th^ 
property  should  be  listed.  Where  it  fails  to  so  provide, 
the  state  board  has  full  power  to  act;  and  when  it  does 
so  act  its  determination  of  the  question  has  all  the  force 
and  effect  of  a  statute.  Diemer  d  Guilfoil  v.  Orant 
County,  76  Neb.  78,  so  far  as  it  goes,  is  in  harmony  here- 
with. 

Without  deciding  the  question  of  the  jurisdiction  of  the 
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courts  to  review,  by  error  or  appeal,  a  decision  by  the  state 
board  of  equalization  and  assessment,  when  acting  under 
the  statute  in  question,  we  hold  that  the  district  court 
CTred  in  reversing  the  action  of  the  board  in  this  case. 
The  judgment  is  therefore  reversed,  aiid  th^  error  proceed- 
ings from  the  state  board  of  equalization  and  assessment 
dismissed  at  costs  of  plaintiff  in  error  therein. 


Bbvbbsed  and  dismi^bd. 


EUGBNB  Dblatoub,  APPBLLBB,  V.  HUGO  H.  Wbndt, 

AFPBLLANT. 

FnJBD  Febbuabt  11, 1918.    No.  17,014. 

1.  Itaatioiii:    FonEGLOSUBE  of   Lisn:     Pbocsss:     Names.     Defendant 

brought  suit  to  foreclose  a  tax  sale  certificate  upon  lands  stand- 
lAg  of  record  in  the  true  name  of  the  owner,  John  E.  Tourney. 
Service  was  attempted  by  publication.  The  petition  named  as 
defendant  John  B.  "Townry,"  and  the  affidavit  and  published 
notice  designated  the  defendant  as  John  E.  "Towrny."  Held, 
That  the  notice  was  insufficient,  and  that  the  deed  issued  in  such 
suit  was  void  as  against  the  owner,  Toumey,  and  his  grantees. 

2.  AdTerse  Possession:  Sntiy:   Intent:   Evidence.    Where  one,  claim 

Ing  title  to  real  estate  by  adverse  possession,  entered  originally 
without  color  of  title  or  claim  of  right,  and  the  acts  relied  upon 
to  show  entry  and  occupation  were  consistent  with  a  mere  inten- 
tion to  trespass  from  time  to  time  until  interfered  with  by  the 
true  owner,  his  testimony  that  he  intended  to  take  possession  ^nd 
bold  and  occupy  as  owner,  uncorroborated  by  acts  necessarily 
indicating  such  intention,  is  not  sufficient  to  roQuire  a  finding  in 
his  favor.    Knight  v.  Denman,  64  Neb.  814. 

Appeal   from    the   district  .court    for   Deuel    county: 
Hanson  M.  Geimbs,  Judge.    Affirmed. 

Morning  d  Ledwith^  for  appellant. 

Hoagland  d  Hoagland  and  L.  0.  Pfeiffer.  contra. 
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Fawcbtt,  J. 

From  a  decree  of  the  district  co 
quieting  title  in  plaintiff  to  the  soi 
west  quarter  and  lots  3  and  4  in  b 
county,  defendant  appeals. 

The  pleadings  and  the  evidence  f 
following -facts:  One  John  E.  Toe 
as  a  homestead,  and  under  date  o 
granted  a  patent  therefor.  The  ni 
oflfice  of  the  county  clerk  shows  t 
Tourney,  hy  the  same  name  set  out  i 
a  mortgage  to  the  Davidson  Investn 
July  10,  1889,  he,  by  the  same  na 
mortgage  to  one  J.  W.  McMenamy. 
mcnt  company  mortgage,  introduct 
it  to  have  been  executed  under  tht 
The  cojKy  of  the  mortgage  to  McM( 
of  the  mortgagor  as  John  E.  Ton 
name  was  Tourney,  as  set  out  in  t 
numerical  index,  is  not  disputed, 
patent,  Toumey,  or  some  one  for  1 
the  taxes  upon  the -land  down  to  a 
1895,  aft«r  which  date  the  payment  ( 
time  after  executing  the  mortgages 
time  not  being  shown,  Toumey  rem( 
Nebraska  to  the  state  of  Michigan, 
the  lands  by  quitclaim  deed  to  plain 
his  claim  for  a  reversal  of  the  judg 
grounds:  (1)  that  be  obtained  ti1 
sheriffs  deed  in  a  suit  instituted  b; 
close  a  tax  lien  under  a  tax  sale  c 
him  on  March  7,  1901;  and  (2)  adv( 

In  the  tax  foreclosure  suit,  relie 
the  defendants  named  were  J.  W. 
Townry,  Mrs.  John  E.  Townry,  anc 
raent  Company.  The  service  was  b; 
affidavit  for  such  service  the  defe. 
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John  B.  Towmy,  Mra  John  E.  Towmy,  J.  W.  McNenanny 
and  the  Davidson  Tnvestment  Oompany.  The  published 
notice  gave  the  names  as  stated  in  the  affidavit.  The  de- 
cree of  foreclosure  is  entitled  Hugd  H.  Wendt,  Plaintiff, 
vs.  J.  W.  McNenny  et  al.,  Defendants.  It  nowhere  refers 
to  any  of  the  other  defendants  by  name.  The  order  of 
sale  issued  to  the  sheriff  follows  the  same  course,  naming 
personally  but  one  defendant,  and  naming  him  as  J.  W. 
McNenanny.  The  appraisal  names  only  the  defendant 
"McNenanuy"    and    concludes   with    the   recital:    "The 

interest  of defendant,  we  value  at  one  hundred 

sixty  dollars."  The  notice  of  sheriff's  sale  names  only 
"McNenamny."  The  return  of  the  order  of  sale  makes 
no  reference  to  any  of  the  defendants  by  name  except  in 
the  title  of  the  case  in  the  indorsement  upon  the  return, 
which  refers  only  to  defendant  "McNenamny."  The  order 
of  confirmation  refers  only  to  defendant  "McNenamny." 
Upon  this  record  the  district  court  properly  found :  "That 
in  said  tax  foreclosure  proceedings  no  service  of  summons 
of  notice  of  the  pendency  of  said  action  was  had  upon  the 
owner  of  the  record  title  thereof,  to  wit,  John  E.  Toumey, 
and  by  reason  of  said  fact  said  tax  foreclosure  proceed- 
ings were  void,  and  conveyed  no  title  to  Wendt."  It  re- 
quires too  great  a  stretch  of  the  rule  of  idem  sonans  to 
hold  that  either  "Townry"  or  "Towrny"  is  the  same  as 
Toumey. 

Upon  the  second  point,  viz.,  the  statute  of  limitations, 
the  evidence  shows  that  in  the  spring  of  1893  defendant 
wrote  to  John  E.  Toumey  in  Michigan  with  a  view  to  rent- 
ing the  land  in  controversy.  Counsel  for  defendant  in  his 
brief  states:  "Eeceiving  no  reply,  and  learning  that  the 
land  was  mortgaged  for  all  or  more  than  it  was  worthy 
and  that  the  taxes  were  unpaid,  he  concluded  that  Toumey 
had  abandoned  the  land.  Wendt  thereupon,  and  on  or 
about  March  1,  1893,  concluded  to  enter  upon  this  land 
and  take  and  retain  adverse  possession  until  he  thereby 
acquired  title,  and  possession  was  at  that  time  taken  by 
him  for  that  purpose."  It  appears  that  before  Toumey 
15 
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left  Nebraska  he  had  broken  up  about  ten  acres  of  the 
land.  In  the  summer  of  1893  defendant  raised  a  crop  of 
wheat  upon  this  ten  acres,  and  in  1894  a  crop  of  millet 
No  further  attempt  was  made  to  cultivate  the  ten  acres 
until  about  ten  years  later,  nor  did  defendant  oflfer  to  pay 
any  of  the  taxes  upon  the  land,  which  he  says  he  learned 
in  1893  were  unpaid,  until  March  7,  1901,  when  he  called 
at  the  county  treasurer's  office  and  learned  that  the  taxes 
for  the  years  1896  to  1899,  inclusive,  were  delinquent, 
that  the  land  had  been  offered  at  public  tax  sale,  but  not 
sold  for  want  of  bidders,  and  that  it  was  then  subject  to 
private  tax  sale.  He  thereupon  paid  to  the  treasurer  the 
delinquent  taxes  due,  and  the  treasurer  sold  him  the  land 
at  private  tax  sale,  and  executed  to  him  a  certificate  of 
purchase  therefor.  He  paid  the  subsequent  taxes,  and 
on  June  16,  1903,  commenced  the  suit  to  foreclose  his  tax 
lien,  hereinbefore  referred  to.  Defendant's  contention 
now  is  that  he  had  ten  years  of  continuous  and  adverse 
possession  at  the  time  he  brought  his  suit  to  foreclose  his 
tax  lien,  and  that  his  purpose  in  foreclosing  the  lien  was 
to  obtain  a  marketable  title.  It  is  not  claimed  that  at  the 
time  he  purchased  the  tax  sale  certificate  he  had  had  ten 
years'  possesssion.  If  his  purpose  in  foreclosing  his  tax 
lien  after,  as  claimed,  he  had  become  the  owner,  by  reason 
of  ten  years'  adverse  possession,  was  simply  to  secure  a 
marketable  title,  it  is  hard  to  understand  why,  when  he 
appears  to  have  been  compelled  to  pay  $275  at  the  sheriflPs 
sale,  which  was  190.48  in  excess  of  the  total  amount  due 
for  taxes  and  costs  of  sale,  he  paid  the  amount  of  the  sur- 
plus into  court,  and  has  never  made  any  attempt  to  re^ 
cover  the  same.  If  he  was  then  the  owner  of  the  land, 
he  was  himself  entitled  to  any  surplus.  The  fact  that  he 
was  the  bidder  at  the  sale  is  immaterial.  If  he  were  the 
owner  of  the  property,  and  John  Smith  had  purchased  the 
land  at  the  sheriff's  sale,  he,  defendant,  as  the  owner  of 
the  land,  would  have  been  entitled  to  the  surplus,  for,  if 
he  were  the  owner  of  the  land,  there  could  be  no  superior 
right  in  any  one  else.    The  fact,  therefore,  that  he  paid 
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the  mrplDS  into  court,  and  has  permitted  it  to  there  re- 
main, indicates  quite  strongly  that  at  that  time  he  was 
not  relying  npon  his  title  by  adverse  possession,  but  upon 
his  title  by  purchase  at  that  sale,  and  when  he  paid  the 
surplus  into  court  it  must  have  been  done  in  recognition 
of  a  superior  title  in  Toumey. 

But,  be  that  as  it  may,  the  district  court  was  right  in 
finding  against  defendant  generally,  for  the  reason  that 
the  evidence  does  not  sustain  his  claim  of  adverse  posses- 
sion. The  record  shows  that  at  the  time  he  claims. to  have 
entered  upon  the  land  he  was  an  unmarried  man  livin*; 
with  his  father  upon  an  adjoining  tract ;  that  he  had  some 
cattle  which  were  running  with  his  father's  stock ;  that  in 
1894  he  entered  a  homestead  about  five  miles  distant  which 
he  occupied  during  the  full  i)eriod  of  five  years  to  entitle 
him  to  a  patent  therefor;  that  during  all  of  that  time  his 
stock  continued  to  run  with  his  father's,  he  going  down 
occasionally  to  look  after  it.  No  attempt  was  made  to 
fence  the  land  until  after  he  had  obtained  title,  us  ho 
thought,  under  his  tax  foreclosure  proceeding;  so  that 
during  all  of  the  ten  years,  when  he  claims  he  was  holding 
the  land  adversely,  it  was  open,  grazing  land,  upon  which 
there  were  neither  buildings  nor  fences.  He  contends  that 
during  those  ten  years  he  sometimes  cut  hay  upon  the 
land;  but  the  evidence  shows  that  it  was  the  custom  of 
the  residents  of  that  section  of  the  country  to  cut  hay 
upon  any  of  the  wild  and  vacant  land  in  that  vicinity. 
He  also  claims  that  during  those  ten  years  he  kept  every- 
one else  from  grazing  cattle  upon  the  land  in  controversy. 
Upon  this  point  the  evidence  shows  that  there  was  a  good 
deal  of  land  in  that  neighborhood,  some  of  which  was 
owned  by  the  railroad  company  and  some  by  nonresidents, 
lying  open;  that  by  a  sort  of  gentlemen's  agreement 
among  the  residents  these  open  lands  were  parceled  out 
and  each  resident  was  expected  to  herd  his  cattle  upon 
the  land  within  his  allotment.  We  think  the  evidence 
fairly  shows  that  in  telling  others  to  keep  their  cattle  off 
of  this  land  defendant  was  doing  so  by  virtue  of  this 


180  NEBRASKA  BEPOBTS.  [YouSS 


DrincmAB  t.  Keith. 


neighborhood  agreement,  and  not  under  any  claim  of 
ownership.  Without  pursuing  the  matter  further,  we 
think  it  clearly  appears  that  defendant  never  UxA  or  held 
possession  of  this  land  during  any  time  within  the  ten 
years  referred  to  in  any  such  manner  as  would  start  the 
statute  of  limitations  running  adversely  to  the  owner 
thereof. 

Finding  no  error  in  the  record,  the  judgment  of  the  dis- 
trict court  is- 

Affirmsd. 


GusTAv  Dmngman  et  au,  appbllebs,  v.  John  EmrH, 

APPELLANT.      . 

Filed  Fkbbuabt  11»  1913.    No.  17,016. 

1.  Former  Decision  Followed.    Our  former  opinion  in  this  case,  re- 

ported  in  86  Neb.  476,  as  to  the  questions  of  law   inyolved, 
adhered  to. 

2.  Adverse  Possession:  Evidencb.    Evidence  examined,  and  held  clearly 

Bufflcient  to  sustain  the  Judgment  of  the  district  court 

3. :   Chabactes  of  Possession.    The  possession  of  defendant  set 

out  in  the  opinion  held  not  adverse. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

Wilcox  d  Halligan,  for  appellant. 

Hoagland  &  Uoa gland,  contra. 

Pawcett,  J. 

This  is  a  second  appeal.  A  very  complete  statement  of 
the  case  will  be  found  in  our  former  opinion,  reported  in 
86  Neb.  476.  The  case  was  again  tried  in  the  district 
court,  and  from  a  judgment  in  favor  of  plaintiffs  defend- 
ant appeals. 

The  questions  of  law  involved  are  settled  by  our  former 
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opinion.  Some  of  the  members  of  this  court,  at  the  former 
hearing^  thought  that  judgment  should  then  be  directed  in 
favor  of  plaintiffs,  but  a  majority  thought,  as  stated  by 
Lbtton,  J.,  in  the  opinion,  that  possibly  all  of  the  evidence 
available  by  the  parties  had  not  been  introduced;  and, 
while  we  all  thought  there  was  a  slight  preponderance  of 
evidence  in  favor  of  the  plaintiffs,  the  preponderance  was 
so  slight  as  to  cause  the  court  to  hesitate  to  set  aside  the 
deed  upon  which  defendant  relies.  The  case  was  there- 
fore remanded  for  further  proceedings  upon  the  ground, 
as  stated :  "It  may  be  possible  for  the  defendant  to  fur- 
nish additional  evidence  with  respect  to  the  conversations 
had  by  the  deputy  marshal  with  Mrs.  Dringman  when  she 
testifies  that  she  was  unduly  influenced  and  coerced.  For 
this  reason,  the  case  will  be  reversed  and  remanded  for 
further  proceedings,  instead  of  rendering  a  decree  upon 
the  facts  in  evidence."  When  the  case  was  retried,  the 
deposition  of  the  deputy  marshal  was  taken,  and  is  in  the 
record  before  us.  This  deposition  removes  all  doubt  from 
our  minds,  and  leaves  us  all  agreed  that  upon  the  evidence 
now  before  us  the  execution  of  the  deed  in  controversy  by 
Mrs.  Dringman  was  obtained  under  duresa 

Tt  is  urged  by  defendant  that  on  the  retrial  of  the  case 
he  introduced  the  testimony  of  himself  and  two  witnesses 
to  show  that  he  was  in  possession  of  the  land  from  the 
time  the  deed  was  given  in  1899,  and  that,  although  the 
plaintiffs  were  both  in  court  and  testified  on  the  trial,  the 

■ 

testimony  of  defendant  and  his  two  witnesses  was  not  con- 
troverted by  them.  In  other  words,  the  contention  is  that 
defendant,  under  the  deed  in  controversy,  took  possession 
of  all  of  the  land  except  a  few  acres  upon  which  the  house 
and  a  small  corral  were  located,  "not  to  exceed  an  acre  or 
two,"  and  that,  such  being  the  fact,  the  four  years^  statute 
of  limitations  had  run  against  the  plaintiffs.  An  ex- 
amination of  the  testimony  of  defendant  and  his  two  wit- 
nesses shows,  very  clearly  we  think,  that  defendant  never 
took  possession  of  any  portion  of  the  land  under  the  deed. 
The  evidence  shows  that  for  many  years  prior  to  1899  the 
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land,  of  which  defendant  now  claima  he  took  possession 
under  the  deed,  was  inclosed  in  a  large  pasture  of  some 
700  or  800  acres,  belonging  to  defendant,  and  that  the 
possession  he  has  had  and  the  use  he  has  made  of  the  land 
in  controversy  since  is  not  different  from  but  precisely 
the  same  as  for  a  number  of  years  prior  to  the  execution 
of  the  deed.  That  the  former  possession  was  not  adverse 
to,  but  by  permission  of,  the  plaintiffs  is  not  disputed; 
and,  if  the  possession  and  use  continued  the  same  after 
as  l>efore  the  execution  of  the  deed,  we  think  it  should  be 
held  that,  so  long  as  the  plaintiffs  continued  to  occupy 
the  dwelling-house  and  corral,  the  use  of  the  gracing  land, 
M'hich  constituted  a  part  of  their  homestead,  was  still  by 
their  permission,  and  not  adverse. 

Affiembd. 


L.  A.  Wilson,  apprllbh,  v.  Anna  J.  Wilson,  apphllant. 

Filed  February  11, 1913.    No.  17,794. 

The  «Tld#no«  examined,  but  not  set  out  in  tlie  opinion  for  the  reasons 
therein  stated,  held  sufficient  to  sustain  the  findings  and  decree 
of  the  district  court. 

Appeat*  from  the  district  court  for  GKisper  coiinly: 
Ernest  B.  Perry,  Judob.    Affirmed. 

R.  D.  Steams,  for  appellant 

Ritchie  &  Wolff,  contra. 

Fawcbtt,  J. 

There  was  submitted  with  the  case  a  motion  by  defend- 
ant to  strike  from  the  files  the  "rejoinder  briefli"  filed  by 
plaintiff  without  leave  of  court.  The  motion  was  well 
taken,  and  is  sustained. 

This  is  a  second  appeal.    Our  former  opinion  is  reported 
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in  89  Neb.  749.  Fop  a  full  statement  of  the  controversy 
between  these  unhappy  parties,  reference  is  made  to  that 
opinion.  A  decree  in  favor  of  plaintiff  was  reversed  at 
that  time,  for  the  reason  that  the  trial  court  had  evidently 
acted  upon  the  theory  that  extreme  cruelty  is  not  a  de- 
fense to  a  charge  of  adultery,  and  4:herefore  excluded  evi- 
dence offered  by  defendant  to  sustain  a  charge  of  extreme 
cruelty,  set  out  in  her  cross-petition.  Upon  a  retrial,  and 
before  another  district  judge,  the  decree  was  again  in 
favor  of  plaintiff  and  against  the  defendant,  both  upon  the 
charge  set  out  in  plaintiff's  petition  and  the  countercharge 
set  out  in  defendant's  cross-petition,  and  defendant  is 
again  asking  relief  at  our  hands. 

It  w'ould  serve  no  good  purpose  to  the  public,  and  as- 
suredly would  not  be  of  any  benefit  to  the  parties,  to  even 
briefly  recount  the  fact«  as  disclosed  by  the  present  record. 
We  deem  it  sufficient  to  say  that  defendant  upon  the 
second  hearing  was  given  a  full  opportunity  to  introduce 
all  of  the  evidence  offered  by  her  at  the  former  trial  and 
any  additional  evidence  she  desired.  After  carefully 
weighing  the  evidence,  we  do  not  see  how  we  can  interfere. 
The  findings  and  decree  of  the  district  court  are  fully 
sustained  upon  every  point. 

The  controversy  between  the  parties  as  to  the  property 
rights  of  defendant,  and  as  to  the  liability  of  plaintiff  as 
guardian  of  defendant  during  the  time  she  w^as  his  ward, 
are  now  being  litigated,  and  will  be  fully  determined  in 
that  litigation.  There  is,  therefore,  no  necessity  of  a  refer- 
ence to  that  controversy  here. 

Finding  no  error  in  the  record,  the  judgment  of  the 
district  court  is 

Affirmed. 
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William  D.  Lashmbto,  appbllbb,  v.  John  Prall;  Wil- 
liam J.  Prall,  Intervener,  bt  ai^.,  appellants. 

Filed  Febbuabt  11, 1913.    No.  17,018. 

• 

1.  Action,  Character  of:  Pbactics.    Under  our  code  practice  this  court 

must  look  to  the  substance  of  the  issue  presented  and  tried  in 
the  lower  court  to  determine  the  character  of  the  action  as  to 
whether  it  is  legal  or  equitable  in  its  nature.  Wholesome  rules 
of  practice  which  guard  the  essential  rights  of  the  parties  must 
be  enforced,  but  technicalities  which  tend  to  defeat  Justice  win 
not  be  regarded. 

2.  :    Issues.    When  no  issue  is  taken  on  the  essential  facts 

answered  by  a  garnishee,  and  a  petition  in  intervention  ia  filed 
by  leave  of  court  and  without  objection,  in  which  the  legal  title 
of  the  fund  In  the  hands  of  the  garnishee  is  shown  to  be  in  the 
intervener,  and  the  plaintiff  relies  upon  an  equitable  right  to  the 
fund,  the  issue  so  presented  and  tried  is  equitable  in  its  nature 
and  upon  appeal  will  be  so  regarded. 

3.  Pleading  and  Proof.    When  one  party  alleges  that  a  note  In  con- 

troversy has  not  been  paid,  and  no  objection  is  made  to  the  form 
of  the  allegation  and  description  of  the  note,  and  no  plea  of  pay- 
ment, and  proof  is  admitted  without  objection  showing  the  owner* 
ship  of  the  note  and  that  it  is  unpaid,  those  facts  so  far  as 
relevant  must  be  considered  aa  established  in  determining  the 
issues  presented. 

4.  Fraudulent  Conveyances:  Aotioit:    Set-Off.    Held,  That  under  the 

law,  as  stated  In  Laahmett  v.  Prall,  2  Neb.  (Unof.)  284,  the  judg- 
ment in  the  case  at  bar  cannot  be  sustained  for  the  reasons  there 
given. 

Appeal  from  the  district  court  fop  Garfield  county: 
Jambs  N.  Paul,  Judge.    Reversed  and  dismissed. 

Cannon,  Ferris,  Sivan  d  Lolly,  W.  H.  Thompson  and 
O^iy  Laverty,  for  appellants. 

E.  P.  Clements,  O.  I.  Bragg  and  H.  A.  Rohhins,  contra. 

Sedgwick,  J. 

In  October,  1896,  this  plaintiff,  William  D.  Lashmett, 
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recovered  a  judgment  in  the  district  court  for  Valley 
county  against  John  Prall  in  an  action  for  damages  in  the 
sum  of  |1,600  and  costs.  Afterwards  a  transcript  of  the 
judgment  was  filed  and  docketed  in  the  office  of  the  clerk 
of  the  district  court  for  Loup  county,  and  in  January, 
1897,  the  plaintiff  began  an  action  in  the  district  court  for 
the  last  named  county  to  set  aside  a  certain  deed  of  land 
in  that  county  made  by  the  said  John  Prall  and  wife  to  his 
son,  William  J.  Prall,  this  plaintiff,  and  another  son.  In 
that  action  the  defendant  John  Prall  answered,  denying 
that  he  was  the  owner  of  the  lands  in  controversy,  and 
alleging  that  the  deed  to  his  sons  was  in  good  faith,  and 
alleging  as  a  second  defense  that  the  plaintiff  in  that 
action  was  indebted  to  him  upon  a  promissory  note  in  a 
sum  larger  than  the  amount  of  the  plaintiff's  judgment, 
and  asking  that  an  account  be  taken  and  the  amount  due 
him  upon  the  note  offset  against  the  judgment  which  the 
plaintiff  was  asking  to  enforce.  The  trial  court  found  in 
favor  of  the  plaintiff  and  entered  a  judgment  setting  aside 
the  conveyance  of  the  tract  of  land  to  this  intervener, 
William  J.  Prall,  and  subjecting  the  same  to  the  lien  of 
the  judgment,  and  also  found  that  there  was  nothing  due 
on  the  said  note  and  that  John  Prall  was  not  the  holder 
thereof  in  good  faith.  Upon  appeal  to  this  court  the  judg- 
ment was  reversed  and  the  cause  dismissed.  2  Neb. 
(Unof.)  284.  Afterwards  the  land  involved  in  that  litiga- 
tion was  sold  and  the  purchase  price  paid  into  the  Farmers 
State  Bank  of  Burwell,  Nebraska.  The  said  judgment 
having  been  revived  and  execution  issued  and  returned 
thereon  unsatisfied,  the  plaintiff  caused  the  bank  to  be 
summoned  as  a  garnishee.  The  garnishee  by  its  president 
appeared  and  answered,  and  by  leave  of  court  its  answer 
waa  reduced  to  writing  and  filed  in  the  case.  Tlie  answer 
disclosed  the  fact  of  the  sale  of  the  land  and  that  the  pur- 
chase price  was  in  the  bank,  and  alleged  that  the  garnisliee 
had  been  informed  that  the  land  and  the  proceeds  thereof 
belonged  to  this  intervener,  William  J.  Prall.  The  answer 
also  alleged  the  former  proceedings  above  stated  and  the 
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action  of  this  court  thereon,  and  suggested  to  the  court 
that  the  garnishee  had  been  advised  by  counsel  that  those 
proceedings  constituted  a  complete  bar  to  the  plaintiflTs 
lien.  William  J.  Prall,  by  leave  of  court,  filed  his  petition 
in  intervention,  in  which  he  alleged  the  deed  from  JcAn 
Prall  and  wife  to  him,  conveying  the  land  in  question, 
and  other  matters  by  reason  of  which  he  alleged  that  he 
was  entitled  to  the  money  in  the  hands  of  the  garnishee. 
The  plaintiff  filed  a  general  denial  to  this  pleading  in  in- 
tervention. The  district  court  found  the  issue  in  favor  of 
the  plaintiff  and  ordered  the  garnishee  to  pay  the  money 
into  court  to  be  applied  on  plaintiff's  judgment,  and  the 
intervener  and  garnishee  have  appealed. 

The  first  question  to  be  determined  is  as  to  the  nature 
of  the  action  that  we  are  called  upon  to  review.  Under  the 
code  practice,  the  court  must  look  to  the  substance  of  the 
issue  presented  and  tried  to  determine  the  character  of 
the  action  as  to  whether  it  is  legal  or  equitable  in  its  na- 
ture. The  court  must  enforce  wholesome  rules  of  practice 
which  guard  the  essential  rights  of  the  parties,  but  techni- 
calities that  tend  to  defeat  justice  are  not  so  much  re- 
garded as  formerly.  If  the  answer  of  a  garnishee  is  un- 
satisfactory to  the  plaintiff  he  may  take  issue  thereon, 
and  the  statute  amply  provides  for  making  up  and  filing 
such  issue.  In  this  case  the  answer  of  the  garnishee  so 
far  as  it  alleged  the  facts  upon  which  the  liability  depends 
is  not  controverted.  The  intervener,  William  J.  Prall, 
alleged  that  he  was  the  owner  of  the  land  and  therefore 
entitled  to  the  fund  in  controversy.  The  plaintiff  denied 
his  allegation  and  admitted  that  the  title  to  the  land  was 
in  the  intervener,  but  still  claimed  that  the  intervener  was 
not  in  equity  the  owner  of  the  land  and  therefore  not  en- 
titled to  the  fund.  The  issue  then  was  entirely  between 
the  plaintiff  and  the  intervener  and  was  in  its  nature  an 
equitable  issue.  The  action  now  must  be  regarded  as  an 
action  in  equity. 

The  intervener  in  his  petition  alleged  that  the  note  held 
by  John  Prall  against  the  plaintiff  had  not  been  paid,  nor 
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anj  part  of  it    The  allegation  wa^  incomplete  and  was 
subject  to  motion.    No  objection,  however,  was  made  to 
the  petition  in  that  regard.    The  plaintiff  in  his  reply  did 
not  allege  payment  of  the  note,  and  witness  for  the  inter- 
vener was  allowed  to  testify  without  objection  that  the 
note  was  still  owned  by  John  Prall  and  was  wholly  un- 
paid.   It  would  seem  that  the  same  issues  were  presented 
that  were  discussed  in  Lashmett  v.  Prall y  2  Neb.  ( Unof . ) 
284.     In  that  case,  referring  to  this  same  note,  it  was 
held:    "The  indorsee  of  negotiable  paper  before  due  and 
without  notice  of  defenses,  as  collateral  security  for  an 
antecedent  debt,  is  a  bona  fide  holder  thereof  for  value 
within  the  meaning  of  the  law  merchant."    The  ownership 
of  the  note  and  liability  of  the  plaintiff  thereon  were  dis- 
cussed quite  at  large  in  the  opinion,  and  it  was  concluded 
that  John  Prall  was  the  owner  of  the  note,  and  that  the 
plaintiff  was  liable  thereon  in  an  amount  larger  than 
the  amount  of  the  judgment.     However,  in  referring  to 
the  contention  that  there    was  no  liability  on  the  note,  it 
was  said  in  the  opinion  that  the  trial  court  did  not  "de- 
termine especially  or  otherwise  which  of  these  two  ver- 
sions of  the  interview  is  the  more  accurate."    Prom  the 
transcript  in  this  record  of  the  judgment  then  entered  by 
the  trial  court  this  statement  in  the  opinion  seems  to  have 
been  a  mistake.    The  principal  question  then  presented 
was  as  to  the  correctness  of  the  judgment  setting  aside 
the  conveyances  of  the  land,  and  the  findings  of  the  trial 
court  as  to  liability  on  the  note  were  reversed  as  well  as 
the  judgment  complained  of.    If  for  these  and  other  rea- 
sons it  might  be  thought  that  the  judgment  of  this  court 
then  entered  should  not  be  regarded  as  an  adjudication 
of  the  liability  upon  the  note,  it  still  must  be  held  upon 
the  evidence  and  pleadings  in  the  case  at  bar,  as  above 
stated,  that  the  note  is  unpaid  and  is  a  valid  claim  in 
favor  of  John  Prall  and  against  this  plaintiff.    There  was 
no  plea  of  the  statute  of  limitations,  and,  if  there  were,  it 
would  not  seem  equitable  to  allow  the  plaintiff  to  delay 
enforcement  of  his  judgment  until  the  five  years'  limita- 
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tion  bad  elapsed  and  then  pl< 
note,  when  it  liad  been  held  tb 
judgment  in  an  equitable  proc 
note.  Equity  follows  the  law 
that  "when  cross-demands  bavi 
demands  must  be  deemed  compi 
each  other."  Code,  sec.  106. 
holding  in  that  case  this  judg 
The  law  was  there  stated  thtis 
ment  creditor  to  set  aside  co 
been  made  in  fraud  of  the  jud 
the  plaintiff  is  indebted,  upo 
judgment  debtor  in  an  amoui 
It  was  held  that,  while  the  pla 
Prall  in  an  amount  larger  th 
not  maintain  an  action  in  eq 
ment.  The  reasons  are  stated 
referred  to  and  it  ie  not  necesf 
The  judgment  of  the  distric 
case  dismissed. 


Emma  Pdlver,  appbllbb,  v.  K 

Filed  Fibruabt  11,  1 

1.  Hoiigasea:  litrm  Bbtatk  ht  Houe8 

TlTlng  spouae  In  the  homestead 
chaser  upon  torecloeure  of  the  n 

2,  :     AFTEB-ACQtJIBBD    BSTATB. 

convey  the  whole  property,  an  at 
gagor  will  accrue  to  the  title  c 
Includes  an  Interest  In  real  estai 
upon  the  death  of  her  son.  No  a< 
such  title  in  the  mother.  The 
upon  the  death  of  the  son. 

8. ;   Coi^BiDEBATioR.    An  lndebt< 

gage  Is  ButBclent  consideration  It 
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Appeal  from  the  district  court  for  Lincoln  county: 
Hanson  M.  Guimes,  Judob.    Affirmed. 

HoagUmd  &  Hoagland,  for  api>ellant. 

Wilcow  d  HiUliganj  contra. 

Sedgwiok^  J. 

The  defendant,  Kate  Connelly,  is  the  widow  of  James 
Connelly,  deceased,  and  the  other  defendants  are  their 
children.  Prior  to  the  death  of  James  Connelly  the  land 
In  question  was  the  homestead  of  the  family  upon  which 
they  resided.  After  his  death  the  defendant  Kate  Connelly 
executed  and  delivered  to  the  plaintiff  the  real  estate 
mortgage  upon  said  land,  which  mortgage  this  action  was 
brought  to  foreclose.  The  trial  court  entered  a  decree  of 
foreclosure,  and  the  defendant  haa  appealed. 

The  title  to  the  land  was  held  in  the  name  of  James 
Connelly,  and  at  the  time  of  his  death  there  were  eight 
children.  After  his  death  and  after  the  execution  of  the 
mortgage  one  of  the  children  died.  The  trial  court  held 
that  the  one-eighth  interest  of  the  deceased  child  de- 
scended to  his  mother,  and  that  the  mother  had  a  life 
estate  in  the  real  estate,  and  ordered  that  the  life  estate 
and  the  one-eighth  interest  be  sold  to  pay  the  mortgage. 
The  decree  was  right.  The  homestead  life  estate  can  be 
mortgaged  and  the  purchaser  under  the  decree  will  ac- 
quire the  life  estate.  Nebraska  Loan  d  Trust  Go.  v.  Smas- 
sail,  38  Neb.  516. 

The  mother  inherited  the  right  of  the  deceased  child. 
This  interest  descended  to  her  by  operation  of  law.  There 
was  no  necessity  of  any  decree  of  the  court  for  that  pur- 
pose. The  probate  court  would  have  no  jurisdiction  of 
such  matter,  and  the  constitution  forbids  that  court  to 
try  title  to  real  estate.  When  a  deed  purports  to  convey 
the  whole  title,  an  after-acquired  interest  of  the  grantor 
''shall  accrue  to  the  benefit  of  the  grantee."  Comp.  St. 
1911,  ch.  73,  sec.  51. 
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The  real  estate  mortgage  was  given  in  consideration  of 
a  prior  chattel  mortgage  between  the  same  parties.  This 
prior  indebtedness  and  the  surrender  of  the  deed  was 
sufficient  consideration  for  the  mortgage.  The  sugges- 
tion that  the  chattel  mortgage  was  not  released  of  record 
is  immaterial  in  this  case.  The  statute  provides  a  method 
of  compelling  such  release  and  a  penalty  for  refusing  to 
release  a  chattel  mortgage  of  record  upon  demand  duly 
made.  There  is  no  allegation  of  demand  nor  evidence  of 
refusal  to  release  in  this  case. 

The  judgment  of  the  district  court  is 

AFFIBM£D. 

Beese^  G.  J.^  not  sitting. 


Mary   E.    McNamara,   appellee,   v.   William   0.   Mo 

Namara,  appellant. 

Filed  February  11, 1913.    No.  17,667. 

1.  Divorce:  Condonation.  Condonation  of  acts  of  cruelty  by  the 
husband  against  the  wife  is  conditional  upon  subsequent  good 
conduct,  and  cannot  constitute  a  defense  in  an  action  for  divorce 
if  the  husband  is  guilty  of  cruelty  after  the  alleged  condonation. 

2. :    Extreme  Cruelty.     A  false  and  malicious  accusation  of 

adultery  by  a  husband  against  his  wife  is  cruelty,  and  if,  knowiag 
it  to  be  wholly  unfounded,  the  husband  wilfully  makes  such 
accusation,  and  is  guilty  of  other  acts  of  cruelty  while  her  action 
for  divorce  is  pending,  such  conduct  on  his  part  will  be  consid- 
ered as  aggravating  former  acts  of  cruelty  relied  upon  for  a 
divorce. 

a.  Appeal:  Equity:  Trial  De  Novo.  In  an  action  in  equity  this  court, 
upon  appeal,  must  try  the  case  de  novo  upon  the  evidence  In  the 
record.  A  decree  of  divorce  will  be  affirmed  if  a  cause  of  action 
alleged  in  the  petition  is  supported  by  the  evidence,  although  the 
trial  court  based  the  decree  upon  another  alleged  cause  of  action 
not  established  by  the  evidence. 

4.  Evidence  found  to  support  the  decree  of  divorce. 

5.  Divorce:   Modification  of  Decree.    Decree  for  alimony  and  custody 

and  support  of  children  modified  for  reasons  stated  in  the  opinion. 
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Appbal  from  the  district  court  for  Dakota  county: 
Anson  A.  Wbloh,  Judge.    Affirmed  as  modified. 

Alfred  Pizey  and  J.  A.  Douglas,  for  appellant. 

R.  E.  Evans,  M.  F.  Harrington  and  D.  H.  SulUvan^ 
contra. 

Sedgwick,  J. 

The  plaintiff  and  defendant  were  married  in  the  year 
1900.  The  plaintiff  began  this  action  in  the  district  court 
for  Dakota  county  in  the  year  1907  to  obtain  a  divorce 
and  alimony.  The  ground  alleged  in  her  petition  was 
extreme  cruelty.  The  defendant  denied  all  allegations  of 
cruelly.  Upon  motion  and  notice  the  trial  court  ordered 
the  defendant  to  pay  certain  sums  as  suit  money  and  tem- 
porary alimony,  and,  the  defendant  having  neglected  to 
make  such  payments,  a  further  order  was  made  that,  un- 
less the  defendant  comply  with  the  orders  of  the  court  in 
that  regard,  his  answer  should  be  stricken  out  and  he 
should  not  be  allowed  to  defend  the  action.  Pursuant 
to  this  order  the  answer  was  stricken  out  and  a  decree 
entered  in  favor  of  the  plaintiff,  which,  upon  appeal  to 
this  court,  was  reversed  upon  the  ground  that  the  defend- 
ant could  not  be  deprived  of  his  right  to  defend  in  an  ac- 
tion for  divorce  from  the  bonds,  of  matrimony.  86  Neb. 
631.  The  case  was  remanded  to  the  trial  court  for  further 
proceedings,  and  the  plaintiff  amended  her  petition,  al- 
leging acts  of  cruelty  while  the  action  was  pending,  and 
afterwards,  upon  leave  of  court,  filed  a  supplemental  peti- 
tion, in  which  she  alleged  a  cause  of  action  against  the 
defendant  upon  the  ground  of  adultery.  The  defendant 
answered,  and  upon  trial  the  court  entered  a  decree  of 
divorce  in  favor  of  the  plaintiff  and  a  judgment  for  ali- 
mony, and  gave  the  care  and  custody  of  the  children  to 
the  plaintiff,  and  made  a  further  allowance  against  the 
defendant  for  the  support  of  the  children.  The  defendant 
has  appealed. 


^^'^^ 
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The  defendant  insists  that  the  decree  of  divorce  in 
favor  of  the  plaintiff  is  not  supported  by  sufficient  evi- 
dence; that  the  judgment  for  alimony  is  excessive;  and 
that  the  order  of  tlie  court  in  regard  to  the  care  and  cus- 
tody of  the  children  is  not  warranted  by  the  evidence. 
The  trial  court  found  that  the  defendant  was  guilty  of 
extreme  cruelty  as  alleged  in  the  original  petition  and  in 
the  amended  petition,  with  special  findings  of  fact  con- 
stituting the  cruelty.  The  court  further  found  that  all 
of  those  acts  of  cruelty  had  been  condoned  by  the  plaintiflE 
before  the  commencement  of  the  action.  The  court  also 
found  that  at  a  time  after  this  action  was  begun  the  de- 
fendant was  guilty  of  extreme  cruelty  in  making  unjusti- 
fiable cliarges  against  the  plaintiff,  and  that  the  defend- 
ant was  also  guilty  of  extreme  cruelty  in  that  he  failed,  re- 
fused and  neglected  to  maintain  or  support  the  plaintiff 
after  this  action  was  begun.  Tlie  court  also  found  that 
the  defendant  during  the  year  before  the  action  was  be- 
gun was  guilty  of  adultery  as  charged  in  the  supplemental 
petition. 

The  record  is  very  large.  Some  15  witnesses  were  ex- 
amined on  the  i)art  of  the  plaintiff,  and  more  than  30  on 
the  part  of  the  defendant.  Under  the  statute  we  are  re- 
({uired  to  examine  this  evidence  independently  of  the  find- 
ing of  the  trial  court  and  determine  anew  the  issues  pre- 
sented by  the  parties.  In  the  condition  of  this  record  we 
find  this  duty  to  be  a  very  difficult  one.  It  is  impossible 
to  feel  that  confidence  in  the  result  of  our  investigation 
of  the  evidence  which  is  desirable  in  all  judicial  pro- 
ceedings. A  large  part  of  the  defendant's  brief  is  devoted 
to  a  discussion  of  tlie  evidence  tending  to  establish  the 
guilt  of  the  defendant  of  the  crime  of  adultery  charged 
against  him,  and  it  is  most  earnestly  insisted  that  the  evi- 
dence fails  to  sui>])ort  the  finding  of  the  trial  court  upon 
that  issue.  Tliere  is  no  direct  eviden(»e  of  the  act  charged 
against  the  dofendiint,  excei)t  the  testimony  of  the  woman 
with  whom  it  is  alleged  the  act  was  eoinmitted.  She  tes- 
tifies that  she  was  then  about  17  years,  of  age,  and  that 
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about  the  same  time  she  also  had  intercourse  with  a  young 
man  whom  she  afterwards  married^  and  who  she  thinks 
is  the  father  of  her  child  begotton  at  that  time.  It  would 
seem  that  since  her  marriage  she  has  led  a  correct  life^ 
and  her  acquaintances  vouch  for  her  statement  that  she 
has  become  a  respectable  woman.  There  is  also  the  evi- 
dence of  three  other  young  girls,  who  testify  to  improper 
conduct  on  the  part  of  the  defendant  The  evidence  of 
one  of  these  impresses  us  as  being  candid  and  truthful, 
but  she  could  not  positively  identify  the  defendant  as  the 
one  whom  she  charges  with  the  improper  conduct,  and  the 
act  which  she  charges  against  him  was  not  of  such  a 
serious  character.  The  defendant  is  a  man  i>ast  50  years 
of  age,  and  all  the  evidence  in  the  record  that  tends  in 
any  way  to  impeach  his  character  relates  to  a  very  short 
period  of  his  life,  not  exceeding  a  year  and  a  half  or  two 
years.  He  denies  positively,  and  apparently  with  frank- 
ness, the  evidence  of  these  witnesses  against  him.  Very 
many  of  his  acquaintances,  who  have  known  him  for  many 
years,  testify  to  his  correct  conduct  and  mode  of  life.  It 
seems  improbable  that  a  man  who  has  led  a  correct  and 
honorable  life  until  past  50  years  of  age  should  for  a  short 
period  abandon  all  sense  of  virtue  and  decency  and  after- 
wards again  for  several  years  lead  an  irreproachable  life. 
However  this  may  be,  we  must  still  consider  the  charge  of 
extreme  cruelty  as  a  ground  for  divorce  in  this  case. 

The  trial  court  we  think  was  in  error  in  finding  that 
former  acts  of  cruelty  had  been  condoned  by  the  plaintiff 
so  that  they  should  not  be  considered  in  determining  the 
weight  of  the  evidence  as  tending  to  establish  the  charge 
of  cruelty.  It  appears  that  the  finding  of  the  trial  court 
that  after  the  action  was  begun  the  defendant  was  guilty 
of  an  act  of  cruelty  against  the  plaintiff  is  established  by 
the  evidence.  All  the  evidence  shows  that  the  plaintiff  is 
a  virtuous  woman,  and  that  she  has  during  the  whole 
period  of  their  married  life  endeavored  to  perform  her 
duty  as  a  wife.  The  defendant,  without  any  ground  there- 
for, as  he  and  his  counsel  now  substantially  admit,  wrote 
16 
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a  long  letter,  ostensibly  to  his  lawyer,  reciting  in  detail 
accusations  against  his  wife,  reciting  some  of  the  allied 
proof  which  he  could  produce  showing  her  to  have  heen 
guilty  of  adultery,  and  threatening,  if  the  ac1i(m  for 
divorce  were  persisted  in,  to  bring  forward  his  charge 
against  his  wife  as  a  matter  of  defense.  This  letter, 
though  ostensibly  written  to  his  lawyer,  was  inclosed  in 
an  envelope  addressed  to  his  wife,  and  it  was  received  by 
her.  He  says  that  at  the  same  time  he  wrote  this  letter  to 
his  lawyer  he  also  wrote  one  to  his  wife,  and  that  they 
must  have  been  exchanged  by  mistake;  but  his  lawyer 
received  no  letter  from  him,  and  the  court  was  justifiable 
in  finding  that  he  intentionally  forwarded  these  accusa- 
tions to  his  wife.  This,  under  the  circumstances,  was 
cruelly.  The  trial  court  also  found  that  defendant  was 
guilty  of  other  acts  of  cruelty  about  the  time  and  soon 
after  this  action  was  begun.  Under  these  circumstances, 
the  defendant  is  not  permitted  to  allege  the  condonation 
by  his  wife  of  a  former  course  of  cruel  conduct  towards 
her,  such  as  is  alleged  in  her  petition.  Heist  v.  Heist,  48 
Neb.  794.  It  is  urged  that  conduct  after  the  action  was 
begun  cannot  furnish  a  ground  for  divorce,  but  it  ha« 
been  held  by  courts  of  high  authority  that  to  falsely  and 
maliciously  charge  a  virtuous  woman  with  crimes  of  this 
character,  even  if  those  charges  are  contained  in  the 
pleading  and  alleged  as  matter  of  defense,  if  wholly  un- 
supported by  the  evidence,  would  be  regarded  by  the  court 
as  cruelty,  and  as  aggravating  other  charges  of  cruelty 
relied  upon  as  ground  for  divorce. 

In  considering,  therefore,  the  evidence  in  this  case  as 
establishing  extreme  cruelty  on  the  part  of  the  defendant 
as  a  ground  for  divorce,  we  should  take  into  consideration 
the  whole  course  of  conduct  of  the  defendant  during  their 
married  life.  We  cannot  attempt  in  the  limits  of  an  opin- 
ion of  reasonable  length  to  analyze  this  mass  of  testimony, 
much  less  to  recite  the  testimony  of  the  various  witnesses. 
As  we  have  already  stated,  the  plaintiff  at  the  time  of  the 
marriage  was  about  18  years  of  age,  and  the  defendant 
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was  49  years  of  age.  He  had  been  divorced  from  a  former 
wife^  and  was  the  owner  and  was  operating  a  large  ranth 
in  lowa^  which  he  afterwards  sold  and  purchased  a  ranch 
of  about  1,000  acres  in  Brown  county  in  this  state.  He 
had  met  with  some  financial  difficulties  on  account  of  his 
former  divorce  and  the  judgment  entered  therein,  and 
perhaps  from  other  causes,  and  was  very  much  occupied 
in  his  business  affairs,  and  much  of  the  time  away  from 
home,  and  apparently  failed  to  realize  the  situation  and 
necessities  of  his  young  wife,  who  during  the  seven  years 
of  their  married  life  had  borne  him  four  children,  and  was 
deprived  of  the  society  of  her  former  friends  and  eic- 
quaintances  and  left  to  her  own  resources  for  diversion, 
and  in  the  care  of  ^er  children.  It  is  not  necessary  to 
find  from  the  evidence  that  he  used  personal  violence 
against  her,  or  purposely  or  maliciously  rendered  her  life 
intolerable.  Carelessness  and  neglect,  coupled  with  rude 
and  boisterous  behavior,  and  at  times  unkind  words,  with 
some  conduct  towards  other  women  that  would  naturally 
offend  a  sensitive  wife,  if  practiced  through  a  i)eriod  of 
years,  would  constitute  such  extreme  cruelty  as  the  law^ 
characterizes  as  ground  for  divorce.  The  evidence  in  some 
important  particulars  is  confiicting  and  in  many  respects 
unsatisfactory.  It  may  be  that  we  have  failed  to  find  the 
truth  of  the  matter,  but  upon  the  whole  record  we  find 
that  the  charge  of  extreme  cruelty  against  the  defendant 
is  sufficiently  sjistained  to  support  the  decree. 

The  defendant  seriously  complains  of  the  amount  of  the 
judgment  for  alimony.  The  evidence  is  particularly  con- 
flicting and  unsatisfactory  as  to  the  amount  and  vaJue  of 
the  defendant's  property.  He  still  owns  the  ranch  in 
Brown  county  of  about  1,000  acres,  covered  by  several 
mortgages,  all  of  which  are  said  by  the  plaintiff's  counsel 
to  be  fictitious  and  fraudulent,  except  one  mortgage  for 
f  10,000,  which  is  admitted  to  be  valid  and  a  first  lien. 
When  ttiiB  litigation  was  begun  the  plaintiff  also  had  per* 
sonal  property  which  is  valued  by  the  witnesses  as  from 
110,000  to  120,000.     Upon  this  conflicting  evidence  the 
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trial  court  found  that  the  value  of  the  defendant's  prop- 
erty, real  and  personal,  over  and  above  valid  li^is  thereon, 
is  120,000,  and  after  considering  this  evidence  we  would 
not  feel  that  we  can  do  better  than  to  adopt  that  as  a  cor- 
rect finding.  The  trial  court  allowed  the  plaintiff  f5,000 
permanent  alimony  and  |1,000  for  attorney's  fees  and 
expenses.  The  custody  of  the  children  wets  given  to  the 
plaintiff,  and  the  court  decreed  that  the  defendant  should 
pay  for  the  support  of  the  children  the  sum  of  |600  per 
year  until  the  further  order  of  the  court.  f600  per  year 
is  6  per  cent,  interest  on  |10,000.  This,  if  the  defendant's 
proi)erty  was  available  as  cash,  would  leave  the  defend- 
ant |4,000  unincumbered.  We  think  that  the  decree  of 
the  trial  court  in  allowing  these  amounts  is  excessive. 
While  the  evidence  is  conflictinjj;  as  to  the  value  of  the  de- 
fendant's ranch,  it  is  substantially  agreed  that  it  is  not  at 
present  salable,  or  at  least  for  the  amount  that  the  court 
has  found  it  to  be  worth.  The  defendant  has  already  in- 
curred considerable  expense  in  this  litigation,  and  the 
evidence  will  not  justify  the  conclusion  with  any  certainty 
that  the  defendant  will  be  able  to  meet  these  further  pay- 
ments required  of  him,  even  if  he  should  use  all  of  his 
property  for  that  purpose.  Tlie  allowance  for  the  sup- 
port of  the  children  is  not  final.  It  can  be  enlarged  or 
decreased  by  the  trial  court  at  any  time,  upon  proper 
showing.  We  think,  under  the  circumstances,  that  the 
amount  given  plaintiff  is  so  large  that  tjiere  is,  to  say 
the  least,  no  certainty  that  the  defendant  will  be  able  to 
obtain  in  cash  from  his  available  property  any  consider- 
able sum  in  addition  to  such  amount.  The  sum  allowed 
should,  therefore,  be  considered  in  full  of  all  demands 
against  him.  It  is  not  clearly  shown  that  the  defendant 
could  at  the  present  time  realize  more  than  $14,000  on  his 
entire  property;  and  we  think,  therefore,  that  an  allowance 
of  11,000  for  attorney's  fees  and  expenses  and  (3,000  as 
permanent  alimony  for  the  use  of  the  plaintiff  aikl  |400 
per  annum  for  the  children  is  all  tliat  this  evidence  will 
justify. 
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The  trial  court  entered  the  following  order  as  to  the 
custody  of  the  children:  "That  the  custody  of  the  chil- 
dren be  and  it  is  awarded  plaintiff  until  further  order  of 
the  court,  they  not  to  be  removed  from  its  jurisdiction; 
and  defendant  is  enjoined  from  interfering  with  plaintiff 
in  the  control  of  the  children,  but  shall  be  entitled  to 
visit  them  at  reasonable  hours  not  oftener  than  once  in 
two  months,  visits  not  to  last  more  than  two  hours  each, 
and  to  be  in  the  presence  of  the  sheriff  in  said  county,  or 
his  deputy."  This  order  can,  of  course,  be  modified  at  any 
time  that  necessity  demands.  If  the  defendant  should 
improperly  interfere  with  the  children  or  with  the  plain- 
tiff in  the  care  of  the  children,  the  court  can  make  such 
orders  as  are  necessary  for  their  protection.  There  is 
nothing  in  the  evidence  that  we  have  found  requiring  such 
restrictions  placed  upon  the  defendant  in  regard  to  visit- 
ing his  children. 

The  judgment  of  the  district  court  is  therefore  modified. 
The  decree  for  divorce  is  affirmed  on  the  ground  of  ex- 
treme cruelty,  and  the  defendant  is  required  to  pay  to  the 
clerk  of  the  district  court  of  Dakota  county,  within  60 
days  from  the  filing  of  this  opinion,  the  sum  of  |1,000 
for  the  plaintiff  for  her  attorney's  fees,  suit  money  and 
expenses,  and  the  further  sum  of  $1,000  as  permanent 
alimony,  and  the  further  sum  of  |2,000  as  permanent  ali- 
mony, payable  as  follows :  |1,000  on  the  first  of  August, 
1913,  |1,600  on  the  first  of  February,  1914,  and  $400  per 
annum  for  the  support  of  the  children,  payable  quarterly 
on  the  1st  day  of  April,  July,  October  and  January  of 
each  year,  first  payment  to  be  April  1,  1913,  with  intereKst 
on  all  overdue  payments  at  7  per  cent,  per  annum;  the 
said  sums  to  be  in  full  satisfaction  of  all  permanent  ali- 
mony, maintenance  and  expenses.  The  plaintiff's  receipt 
may  be  filed  with  the  clerk  in  satisfaction  of  this  decree. 
The  order  of  the  district  court  in  regard  to  the  custody  of 
the  children  is  modified  so  as  to  allow  the  defendant  to 
visit  the  children  at  all  reasonable  times,  in  the  presence 
of  their  mother.     In  all  other  respects  the  order  of  the 


198  NEBBASKA  REPORTS.  [Vol.  93 


Bakow  T.  Tato. 


district  court  is  affirmed.    The  costs  of  this  litigation  are 
to  be  taxed  against  the  defendant. 

Affibmbd  as  modified. 


Db  Ettb  Bakow,  Administbatbix,  appbllbb,  v.  Bobbbt 

J.  TATB  BT  AL.y  APPBLLANTS. 
FiLKD  Fbbritabt  25,  1913.    No.  16»91L 

1.  Quieting  Title:  Venub:    Pbocess.    An  action,  tbe  purpose  of  ^icb 

Is  to  Qutet  the  title  to  real  estate,  must  be  brought  in  tbe  county 
in  which  tbe  real  estate  is  situated.  Where  the  suit  is  instituted 
in  the  district  court  of  such  county,  tbe  summons  may  be  serred 
on  the  defendant  in  any  county  of  tbe  state  where  be  may  reside 
or  be  found.  In  such  case,  the  court  where  the  acticm  is  pending 
will  have  Jurisdiction  over  both  tbe  defendant  and  the  subject 
matter  of  the  action,  and  summons  may  be  issued  and  served 
upon  any  other  necessary  or  proper  defendant,  if  served  any- 
where within  this  state.  It  is  not  essential  in  such  case  that  a 
summons  be  served  upon  any  one  within  the  county  where  the 
suit  is  pending. 

2.  Appearance.    Where  a  summons  is  served  upon  a  person  other  thau 

the  principal  defendant,  but  who  is  made  a  party  to  tbe  suit,  and 
such  person  appears  and  by  a  cross-petition  demands  affirmative 
relief,  the  question  of  Jurisdiction  over  him  will  not  arise. 

3.  Quieting  Title:  Disclatmkb.    In  such  case  tbe  filing  of  a  disclaimer 

of  any  Interest  in  the  real  estate  by  the  principal  defendant  will 
not  defeat  the  Jurisdiction  of  the  court,  the  disclaimer  not  having 
been  made  in  any  form  prior  thereto. 

4. :    Cloud  on  Titlb.    A  written  contract  by  which  the  plaintifl! 

agrees  to  sell  bis  real  estate  to  the  defendant  for  a  fixed  price, 
and  which  the  defendant  purchaser  causes  to  be  recorded  in  tbe 
office  of  the  register  of  deeds  of  the  county  where  tbe  land  is 
situated,  casts  a  cloud  on  plaintifTs  title  to  the  land  where  the 
contract  is  abandoned  and  the  record  of  the  contract  is  not  can- 
celed by  the  person  named  as  purchaser,  and  an  action  in  equity 
may  be  maintained  by  the  person  named  as  vendor  f<»'  the  pur- 
pose of  removing  the  cloud  and  quieting  the  title. 

5. :   .    In  such  case  the  fact  that  a  part  of  the  land  de- 
scribed in  the  written  agreement  constitutes  the  exempt  home- 
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stead  of  tbe  person  named  as  vendor,  and  which  agreement  was 
not  signed  by  his  wife,  will  not  defeat  the  right  of  the  owner  of 
the  real  estate  to  have  the  cloud  removed  and  his  title  quieted. 

6.  Abatemant.    Where  an  action  upon  the  same  contract  is  filed  in 

another  county  in  this  state  by  the  defendant  in  the  instant  case 
BM  plaintiff,  but  in  which  the  court  acquired  no  Jurisdiction  over 
the  person  of  defendant,  plaintiff  in  this  case,  such  action  will 
not  abate  this  one. 

7.  Equity:    RxLixr.    Where  an  action  in  equity  is  properly  brought 

and  the  court  has  Jurisdiction  over  the  subject  matter  and  all 
the  parties  to  the  suit,  it  is  the  duty  of  the  court  to  adjudicate  all 
questions  and  rights  presented  by  the  pleadings  in  order  to  do 
full  Justice  to  all  parties  before  it. 

8.  Quieting  Title:    EvmsNCB.     The  evidence  is  examined,  and  it  is 

found  that  the  findings  and  decree  of  the  district  court  are  sus- 
tained thereby. 

Appeal  from  the  district  court  for  Antelope  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

m 

J.  J.  BulKvim^  E.  G.  Strode  and  M.  V.  Beghtol,  for  ap- 
pellants, 

Charles  H.  Kelsey  and  J.  W.  Rice,  contra. 

Reese,  C.  J. 

This  is  an  action  by  plaintiff,  August  G.  Rakow,  against 
defendants  Robert  J.  Tate  and  the  First  National  Bank 
of  Fremont,  Nebraska,  the  object  and  purpose  of  which 
is  to  quiet  the  title  to  the  southwest  quarter  of  section  14 
and  the  southeast  quarter  of  section  15,  all  in  township 
26,  range  5,  in  Antelope  county.  It  is  alleged  in  the 
amended  petition  that  on  the  14th  day  of  September,  1907, 
plaintiff,  as  party  of  the  first  part,  and  Robert  J.  Tate,  as 
party  of  the  second  part,  entered  into  a  certain  written 
agreement,  in  two  parts,  by  which  plaintiff  agreed  to 
sell  defendant  the  land  above  described  upcm  condition 
tliat  defendant  should  approve  the  purchase  and  sale, 
and,  if  so  approved,  the  deed  was  to  be  made  to  him  Oc- 
tober 14  of  the  same  vear  and  left  in  escrow  with  the  First 
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National  Bank  of  Fremont ;  that  defendant  was  to  pay  to 
plaintiff  the  snm  of  $14,400  by  a  warranty  deed  to  the 
east  half  of  section  26  and  the  east  half  of  section  35,  all 
in  township  number  15,  range  47,  in  Cheyenne  county, 
the  consideration  of  which  was  |16,000,  plaintiff  paying 
the  difference  of  f  1,600,  evidenced  by  his  promissory  note 
executed  to  defendant  due  March  1,  1908;  that,  in  case 
the  said  party  of  the  "second"  psrt  (sic)  should  refuse  or 
neglect  to  pay  the  purchase  money  as  agreed,  said  party 
should  thereby  forfeit  any  rights  he  may  have  to  said  land 
and  also  should  forfeit  any  money  paid  in  part  perform- 
ance of  the  contract,  but  that  the  first  party  might,  at  his 
election,  waive  a  forfeiture  of  the  contract  and  proceed 
to  collect  the  purchase  money,  and  in  such  event  default 
in  payment  of  interest  or  principal  should  cause  the  whole 
amount  to  become  due  and  payable  at  the  election  of  the 
first  party;  that  upon  a  compliance  with  the  terms  of  the 
contract  by  the  second'  party  he  should  be  entitled  to  the 
possession  of  the  land,  but  upon  a  failure  by  him  to  com- 
ply therewith  his  right  to  possession  should  terminate, 
and  he  should  surrender  the  possession  of  the  land  and 
improvements  thereon  to  the  party  of  the  first  part. 

The  other  part  of  said  agreement  was  embodied  in  a 
somewhat  similar  writing  binding  defendant  to  convey  to 
plaintiff  the  east  half  of  section  26  and  the  east  half  of 
section  35,  all  in  township  15,  range  47,  in  Cheyenne 
cotinty,  the  deed  or  deeds  to  be  made  and  deposited  in  the 
First  National  Bank  of  Fremont  on  the  same  date  that 
required  the  deposit  by  plaintiff — October  14,  1907 — to- 
gether with  an  abstract  of  defendant's  title  thereto,  show- 
ing perfect  title.  If,  upon  examination  of  plaintiff's  land 
by  defendant,  he  approved  the  sale  or  exchange,  the  |1,600 
note  executed  by  plaintiff  to  defendant  was  to  be  retained 
by  defendant,  and  the  deeds  delivered,  otherwise  the  note 
was  to  be  returned  to  plaintiff;  but,  in  case  plaintiff  failed 
to  comply  with  the  agreement,  the  |1,600  should  be  for- 
feited to  defendant.  These  two  writings  were  evidently 
intended  to  embody  one  agreement  and  should  be  so 
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treated.  They  are  both  set  out  at  length  in  the  petition, 
but  it  is  believed  th^t  the  foregoing  fairly  sets  out  the 
material  parts  thereof. 

It  is  alleged  that  it  was  expressly  agreed  and  under- 
stood between  the  parties  that  the  promissory  note  signed 
by  plaintiff  should  not  become  effective  and  binding  until 
plaintiff's  real  estate  had  been  inspected  by  defendant, 
and  the  contract  approved  by  him,  after  his  examination, 
and  the  contract  and  note  signed  by  the  wife  of  plaintiff; 
that  neither  the  written  contract  nor  note  was  ever  in  fact 
delivered ;  that  they  were  never  a»ssented  to  and  signed  by 
plaintiff's  wife,  nor  was  the  agreement  ratified  by  de- 
fendant, and  the  transaction  was  rescinded  and  revoked 
by  plaintiff;  that  plaintiff  is  a  married  man,  the  head  of  a 
family,  and  that  his  exempt  homestead  is  included  in  tho 
land  ow^ned  by  him  and  described  in  said  agreement;  that 
in  violation  of  the  terms  and  conditions  of  the  agi*eement 
defendant  had  unlawfully,  wrongfully  and  fraudulently 
caused  the  written  agreement  to  be  filed  and  recorded  in 
the  records  of  the  register  of  deeds  of  Antelope  county  on 
the  18th  day  of  October,  1907,  and  entered  on  the  numerical 
index  of  said  county,  by  which  a  cloud  had  been  cast  upon 
plaintiff's  title,  and  had  as  wrongfully  and  fraudulently 
sold  and  transferred  the  $1,600  note  to  the  Farmers  State 
Bank  of  Plainview,  Nebraska,  which  claimed  to  be  an  inno- 
cent purchaser  thereof,  and  that  the  First  National  Bank 
of  Fremont  claimed  to  have  some  interest  in  said  note,  but 
it  is  alleged  that  such  banks  had  knowledge  of  the  invalid- 
ity of  the  note  liefore  they  obtained  it;  that  on  the  14th 
day  of  October  the  defendant  was  not  the  owner  of  the 
land  which  he  had  contracted  to  convey  to  plaintiff,  and 
did  not  leave  in  escrow  with  the  First  National  Bank  of 
Fremont  a  warranty  deed  conveying  the  land  to  plaintiff, 
nor  did  he  furnish  an  abstract  of  the  title  thereto,  or  to 
any  part  thereof.  The  prayer  of  the  petition  is  for  the  can- 
celation of  the  written  agreement  and  promissory  note; 
that  defendant  be  adjudged  to  have  no  interest  in  plain 
tiff's  real  estate;  that  plaintiff's  title  thereto  be  quieted; 
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that  the  cloud  thereon  caused  by  the  record  of  said  agree* 
ment  be  removed ;  and  that  the  note  be  ordered  surrendered 
to  plaintiff,  or,  in  the  event  that  it  be  found  said  banks  or 
either  of  them  holds  said  note  in  good  faith,  that  plaintiff 
may  have  judgment  against  defendant  Tate  for  the  amount 
tlicreof,  and  for  general  equitable  relief.  Summonses 
were  issued  and  served  upon  defendants.  The  Plainview 
bank  showed  that  it  had  held  the  note,  but  it  had  been 
surrendered  to  defendant  before  the  institution  of  the 
suit. 

Defendant  Tate  answered,  objecting  to  the  jurisdiction 
of  the  court.  He  also  disclaimed  any  interest,  lien  or 
claim  upon  the  land  either  at  the  time  of  answering  or 
the  commencement  of  the  suit.  He  presented  as  a  plea  in 
abatement  the  pendency  of  a  suit  instituted  in  Cheyenne 
county  by  him  against  plaintiff,  which,  he  alleged,  involved 
the  same  subject  matter,  but  which,  upon  a  special  appear- 
ance by  plaintiff  herein,  who  was  defendant  in  said  action, 
was  dismissed  for  want  of  jurisdiction,  and  from  which 
judgment  defendant  had  appealed  to  the  supreme  court, 
where  the  action  was  still  pending.  Defendant  further 
answered,  without  waiving  the  objection  to  jurisdiction 
or  plea  in  abatement,  admitting  the  execution  of  the  agree- 
ment and  note,  alleging  their  unconditional  delivery,  deny- 
ing that  any  of  the  papers  were  to  be  signed  by  the  wife 
of  plaintiff,  alleging  that  the  contract  was  approved  by 
him,  and  denying  that  the  agreement  was  revoked  by 
plaintiff.  The  averments  that  plaintiff  is  a  married  man, 
and  that  a  portion  of  his  land,  described  in  the  contract, 
was  his  homestead,  are  admitted,  as  also  the  recording  of 
the  agreement  for  the  sale  of  the  land,  that  the  |1,600 
note  was  sold  to  the  Farmers  State  Bank  of  Plainview, 
and  that  the  defendant  the  First  National  Bank  of  Fre- 
mont owns  said  note.  It  is  alleged  that  on  the  14th  day 
of  October,  1907,  defendant  was  the  actual  owner  of  the 
land  in  Cheyenne  county  described  in  the  contract,  and 
that  a  deed  thereto  was  executed  by  defendant  and  wife 
and  deposited  in  the  First  National  Bank  of  Fremont. 
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The  chain  of  title  is  set  out,  but  which  need  not  be  here 
recited.  It  is  shown  that  the  title  to  a  part  thereof  and 
the  possession  of  all  was  in  Charley  Olson,  a  portion 
thereof  being  held  by  him  under  a  contract  with  the  Union 
Pacific  Bailroad  Company,  the  final  payment  thereon  hav- 
ing been  made  September  30, 1907,  and  the  deed  executed 
by  the  railroad  company  November  21,  1907 ;  that,  before 
the  execution  of  the  agreement  with  plaintiff,  W.  T.  Tate, 
an  agent  of  defendant,  had  held  a  contract  with  Olson  and 
wife  for  the  purchase  of  the  land,  and  which  W.  T.  Tate 
had  assigned  to  defendant  so  that  defendant  could  obtain 
a  deed  at  any  time  and  comply  with  his  contract  with 
plaintiff,  and  on  October  23,  1907,  Olson  and  wife  con- 
veyed the  land  to  defendant,  and  the  deed  was  recorded 
April  3,^  1908;  that  the  delay  in  obtaining  the  deed  and 
presenting  the  abstract  of  title  w^as  because  of  plaintiff's 
refusal  to  perform  his  part  of  the  agreement.  The  prayer 
of  the  answer  is  that  the  prayer  of  the  petition,  "except 
as  to  the  quieting  of  the  title  to  said  real  estate,  be  denied ; 
that  this  defendant's  objection  to  the  jurisdiction  of  the 
court  over  his  person  and  over  the  subject  matter  with 
reference  to  said  note  be  sustained,  and  said  matter  be 
dismissed  for  want  of  jurisdiction;  and  that,  if  said  ob- 
jection to  the  jurisdiction  is  overruled,  this  defendant's 
plea  in  abatement  be  sustained,  and  said  cause  be  dis- 
missed, and  for  costs/'  Other  averments  of  the  petition 
are  denied.  A  transcript  of  the  proceedings  of  the  district 
court  for  Cheyenne  county  in  the  case  of  Tate  v.  Rakow 
]g  attached  to  the  answer. 

The  First  National  Bank  of  Fremont  filed  its  answer 
and  cross-petition,  which,  in  part,  is  practically  a  repeti- 
tion of  the  contents  of  the  answer  of  defendant  Tate,  whicli 
is  followed  by  what  we  may  term  an  action  on  the  f  1,600 
note  held  by  the  bank,  which  is  alleged  to  have  been  pur- 
chased in  good  faith,  for  value  before  maturity,  and  with- 
out notice  or  knowledge  that  any  defense  thereto  was 
claimed  by  plaintiff;  and  the  prayer  is  for  judgment 
against  plaintiff  for  the  amount  thereof,  includiDg  interest. 
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Plaintiflf  replied  specifically,  denying  the  essential  af- 
firmative averments  of  the  answer  of  defendant  Tate,  and 
averring  that  defendant  Tate  refused  to  approve  the 
agreement ;  that  plaintiff  thereupon  revoked  and  rescinded 
the  contract,  and  notified  defendant  that  the  offer  was 
withdrawn.  The  cause  was  tried  to  the  court,  submitted, 
and  taken  under  advisement  September  9,  1909.  On  the 
7th  day  of  October,  1909,  plaintiff,  August  Q.  Rakow,  died, 
and  on  the  15th  day  of  December,  of  the  same  year,  the 
cause  was  conditionally  revived  in  the  name  of  De  Ette 
Rakow,  the  administratrix  of  his  estate.  On  the  8th  day  of 
January,  1910,  the  order  of  revivor  was  made  absolute. 

On  the  3d  day  of  May,  1910,  the  findings  and  decree  were 
entered  in  favor  of  plaintiff  De  Ette  Rakow,  as  adminis- 
tratrix, in  which  the  facts  as  found  by  the  court  were  set 
<mt,  including  the  homestead  character  of  plaintiff's  land; 
that  no  part  of  the  agreement  was  signed  by  the  wife,  nor 
was  any  pai*t  thereof  acknowledged  by  either  husband  or 
wife;  that  on  September  20,  1909,  defendant  examined 
plaintiff's  land,  when  he  declared  that  unless  plaintiff  re- 
duced the  price  of  his  land  $2.50  an  acre  there  was  no 
deal,  whereupon  plaintiff  informed  defendant  that  he 
"would  call  the  deal  off,"  and  requested  the  return  of  his 
note ;  that  defendant  Tate  did  not  on  said  day  approve  of 
the  land,  nor  agree  to  take  the  land  upon  the  terms  pre- 
scribed in  the  agreement;  tliat  on  that  day,  without  the 
knowledge  or  consent  ot  Rakow,  defendant  sold  and  in- 
dorsed the  note  for  value  to  the  Farmers  State  Bank  of 
Plainview,  which  purchased  the  same  in  the  ordinary 
course  of  business  and  without  notice  of  any  defense 
thereto;  that  on  October  14,  1907,  Tate  and  wife  executed 
a  deed  to  Rakow  of  the  Clieyenne  county  land,  and  de- 
posited it  in  the  First  National  Bank  of  Fremont,  but  that 
at  that  time  he  was  not  the  owner  in  fee  of  said  land,  and 
no  conveyance  thereof  was  made  to  him  until  Ocober  23, 
1907,  which  was  delivered  to  Tate  and  recorded  in  the  deed 
records  of  Cheyenne  county  April  3,  1908;  that  on  Novem- 
ber 21, 1907,  the  Union  Pacific  Railroad  Company  executed 
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a  deed  conveying  the  east  half  of  section  35  to  Olson,  and 
which  was  recorded  in  the  proper  county  records  the  29th 
day  of  the  same  month;  that  defendant  never  furnished 
nor  offered  to  furnish  to  Rakow  an  abstract  of  title  to  the 
Cheyenne  county  land,  and  Rakow  never  executed  nor 
offered  to  execute  a  deed  to  the  land  in  Antelope  county 
to  Tate,  and  from  and  after  September  20,  1907,  refused 
so  to  do ;  that  on  January  21, 1908,  Tate  brought  an  action 
against  Rakow  in  the  district  court  for  Cheyenne  county, 
alleging  the  sale  and  purchase  of  the  Antelope  county  land, 
which  was  approved  by  him,  the  failure  of  Rakow  to  per- 
form the  agreement;  that  Tate  elected  to  forfeit  all  interest 
which  Rakow  had  in  the  Cheyenne  county  land  and  the 
money  paid  tliereon,  and  declared  a  forfeiture  of  the  $1,600 
note,  and  that  said  cause  was  afterward  dismissed  by  the 
court  for  want  of  jurisdiction  over  Rakow;  that  on  No- 
vember 25,  1907,  the  Iowa  State  National  Bank  of  Sioux 
City,  Iowa,  purchased  the  |1,600  note  from  the  Farmers 
State  Bank  in  due  course  of  business  and  for  value,  and 
the  same  was  subsequently  and  in  a  similar  way  purchased 
by  the  Fremont  bank,  all  of  which  was  before  the  maturity 
of  said  note. 

The  conclusions  of  law  are  quite  elaborate,  and  will  not 
be  here  set  out.  They  are,  in  substance  and  effect,  that  the 
completion  of  the  agreement  of  September  14,  1907,  was 
made  to  depend  ui)on  the  examination  of  the  Antelope 
county  land  and  approval  of  the  deal  by  Tate  before  Oc- 
tober 14,  1907,  and  if  he  refused  to  accept  the  proposition 
the  note  referred  to  was  to  be  void ;  that  on  September  20, 
1907,  Tate  examined  the  land  and  rejected  the  proposition 
contained  in  the  agreement;  that  at  that  time  Rakow  de- 
clared the  contract  at  an  end  and  demanded  the  return  of 
the  note  which  he  had  signed;  that  by  the  action  of  the 
parties  the  contract  was  then  annulled  and  terjiiinated, 
and  could  not  be  enforced  by  either  party,  and  Tate  had 
no  power  op  right  to  forfeit  the  f  1,600  note;  that  the  writ- 
ten agreement,  so  far  as  it  affected  the  homestead  of 
Rakow— the  southwest  quarter  of  section  14 — ^was  null 
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and  void;  that  the  failure  of  Tate  to  have  title  to  the 
Cheyenne  county  land  at  the  time  he  made  his  deed,  and 
his  failure  to  furnish  an  abstract  of  title  thereto,  as  stipu* 
lated  in  the  agreement,  constituted  a  default  on  his  part 
which  prevented  him  from  enforcing  a  forfeiture  of  the 
note;  that  the  banks  were  innocent  purchasers  of  said 
note,  and  the  Fremont  bank,  being  the  owner  and  holder 
thereof,  was  entitled  to  recover  the  amount  thereof  from 
Ilakow's  estate,  the  same  being  found  to  be  the  sum  of 
(1,947.55,  and  plaintiff  was  entitled  to  recover  from  Tate 
the  same  amount.  Decree  and  judgment  were  rendered 
accordingly.    Defendant  Tat«  appeals. 

The  defenses  pleaded  will  be  noticed  in  the  order  in 
which  they  are  presented.  The  contention  that  the  court 
was  without  jurisdiction  contains  no  merit.  The  contract 
on  the  part  of  Rakow  was  recorded  by  Tat6  in  Antelope 
county  and  constituted  a  cloud  upon  the  title  to  Bakow^'s 
land,  and  no  cautious  purchaser  would  have  bought  it 
with  that  record  against  it  uncanceled.  Had  Tate  caused 
the  cancelation  of  the  record  thereof  at  any  time  before 
the  beginning  of  this  suit,  there  would  be  reason  for  the 
contention  of  no  jurisdiction,  but  he  failed  to  do  this. 
The  public  records  are  for  the  purpose  of  giving  notice  of 
the  interests  in  or  ownership  of  the  land  to  be  affected 
thereby.  This  recorded  contract  gave  notice  to  the  world 
of  defendant's  claimed  interest  in  the  land,  and  to  that 
extent  apparently  affected  Rakow's  title,  and  he  was  en- 
titled to  have  it  canceled,  efther  by  Tate,  or  by  his  au- 
thority, or  by  a  court  of  equity. 

The  contention  that  the  agreement  was  of  no  force 
does  not  apply,  as  the  proof  of  the  invalidity  of  the  record 
would  have  to  be  made  dehors  the  record,  and,  until 
attacked  by  an  equitable  proceeding  and  canceled  by  a 
decree,  it  implied  just  what  it  said.  Corey  v.  Schuster^ 
Hingston  &  Co.^  44  Neb.  269 ;  Smith  v.  Neufeld,  57  Neb. 
660;  Sanxay  v.  Hunger,  42  Ind.  44. 

The  action  to  quiet  title  must  be  brought  in  the  county 
where  the  land  to  be  affected  is  situated.    Code,  sec,  51. 
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Johnson  v.  Samuelson,  82  Neb.  201.  It  follows  that  the 
action  was  rightly  commenced  in  Antelope  county,  and 
that  the  service  of  summons  was  proi)erly  made  on  Tate 
without  the  county.  There  is  no  appeal  from  the  judg- 
ment in  favor  of  the  First  National  Bank  of  Fremont, 
and  that  part  of  the  case  will  not  be  considered. 

It  is  insisted,  however,  that  the  court  erred  in  render- 
ing judgment  against  Tate  for  the  amount  of  the  note, 
which  he  had  sold,  and  for  which  the  judgment  in  favor 
of  the  Fremont  National  Bank  was  rendered  against 
Rakow's  estate.  The  giving  of  the  note,  whether  delivered 
or  not,  inhered  in  and  was  a  part  of  the  main  transac- 
tion. By  the  action  of  Tate  in  terminating  the  contract 
on  the  20th  of  September  the  note  became  the  property  of 
Bakow,  and  he  was  entitled  to  its  surrender.  Instead 
of  so  doing,  the  defendant  sold  it,  and  thereby  created  a 
liability  against  Rakow  where  none  would  have  existed 
had  not  the  note  been  transferred  to  innocent  purchasers. 
It  is  a  well-settled  rule  that,  where  a  court  of  equity  ob- 
tains jurisdiction  of  a  cause,  it  will  retain  it  until  all 
questions  involved  in  the  case  are  adjudicated,  doing 
complete  justice  between  the  parties.  This  rule  applied 
fully  justified  the  settlement  of  all  controversies  growing 
out  of  the  main  case  between  the  parties,  and  there  was 
no  error  in  this  action  of  the  court.  By  the  sale  and 
transfer  of  the  note  to  innocent  purchasers,  thereby  creat- 
ing a  liability  against  Rakow,  where  none  existed  before, 
defendant  created  a  liability  against  himself  in  favor  of 
Rakow,  and  it  was  entirely  proper  to  adjudicate  all 
questions  growing  out  of  the  contract. 

A  plea  in  abatement  was  presented  and  overruled,  and 
of  which  ruling  complaint  is  made.  This  subject  will  be 
briefly  noticed.  The  final  decision  of  the  case  mentioned 
in  the  plea  was  rendered  by  this  court  on  the  21st  of 
May,  1909  (Tate  v.  Rakow,  84  Neb.  459),  where  it  was 
held  that  the  district  court  for  Cheyenne  county  never 
obtained  jurisdiction  over  Rakow,  and  affirming  the  judg- 
ment of  that  court.     Aside  from  the  question  of  the 
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identity  of  the  cause  of  action  pleaded  in  the  two  cases, 
it  is  very  clear  that  the  district  court  never  had  jurisdic- 
tion to  render  any  judgment  or  decree  against  Bakow, 
and  therefore  llie  case  was  not  pending  in  the  sense  that 
would  bar  the  jurisdiction  of  the  district  court  for  Ante- 
lope county,  where  Rakow's  land  was  situated.  The  dis- 
trict court  for  Cheyenne  county  could  neither  have  en- 
forced the  contract  nor  quieted  the  title  of  the  Antelope 
county  land.    Tlie  plea  was  properly  overruled. 

It  is  claimed  that  the  findings  and  decree  are  not  sus- 
tained by  the  evidence  and  contrary  thereto.  We  do  not 
so  view  it.  The  evidence  is  conflicting  on  the  material 
parts  in  the  case.  The  written  agreement  provides  that, 
if  defendant  did  not  approve  the  purchase  of  the  Bakow 
land  after  inspecting  it,  the  note  was  to  be  returned  to 
Rakow,  and  the  contrart  abandoned.  He  insi)ected  the 
land  September  20,  1907 — one  week  after  signing  the 
agreement.  The  evidence  is  clear  that,  upon  the  exam- 
inaticm,  he  sought  to  have  the  agreed  price  reduced. 
Rakow  testified  that,  defendant  insisted  upon  it,  and  de- 
clined to  proceed  with  the  trade  unlejss  upon  the  reduc- 
tion, and  declined  to  i)erfect  the  deal,  and  that  after  de- 
fendant's declination  Rakow  notified  defendant  of  his 
refusal  to  consider  it  further,  and  demanded  the  posession 
of  the  note.  He  also  testified  that  the  note  was  never 
delivered  to  defendant,  but  that  it  was  agreed  he  might 
hold  it,  as  custodian,  until  it  was  finally  decided  as  to 
whether  they  would  carry  out  the  agreement  or  not,  and 
if  that  were  done  defendant  should  retain  the  note;  if 
not,  it  was  to  be  returned  to  Rakow.  Tnie,  defendant 
and  another  tt^stified  to  the  contrary;  but  viewing  all  the 
circumstances,  as  shown,  we  incline  to  the  conclusion 
adopted  by  the  district  court.  The  note  was  sold  to  the 
Plainview  bank  on  the  same  day  that  the  defendant  in- 
spected the  land,  and,  as  alleged  and  testified  to  by  Bakow, 
refused  to  proceed  with  tlie  contract  unles.s  Rakow  would 
reduce  the  contract  price  f 2.50  an  acre.  Defendant  failed 
to  furnish  an  abstract  of  the  title  to  the  Cheyenne  county 


Vol.  93]  JANUABY  TERM,  1913.  209 


Pfttttnon  y.  Bte«le. 


land.  He  testified  that  the  reason  why  he  did  not  do  so 
waB  because  Bakow  had  refused  to  complete  the  agree- 
ment. The  fact,  however^  remains  that  at  the  time  he 
deposited  his  deed  in  the  bank  he  could  not  have  done  so 
and  shown  a  perfect  title,  for  the  reason  that  Olson,  his 
grantor,  had  no  deed  either  of  record  or  otherwise  to  a 
part  of  the  real  estate,  and  a  perfect  title  could  not  have 
been  shown  by  an  abstract  of  the  record. 

We  have  examined  the  transcript  and  bill  of  exceptions 
with  care,  and  can  see  no  snflBcient  reason  why  the  de- 
cision of  the  district  court  should  be  reversed.     It  is. 
therefore 

Affirmbd. 


Richard  C.  Patterson,  appellant,  v.  John  Steele, 

appellee, 

Fn.ED  Febbuabt  25,  1913.    No.  16,839. 

1.  Pleading:  Amendment.  Where  a  demurrer  to  a  petition  in  an 
action  founded  upon  a  quantum  meruit  was  sustained  and  the 
action  dismissed,  and  an  amended  petition  basing  a  right  of  re 
covery  upon  the  same  facts,  but  setting  up  an  express  contract, 
was  also  held  vulnerable  to  a  demurrer,  it  was  not  error  for  the 
trial  court  to  refuse  to  permit  the  latter  petition  to  be  amended 
80  as  to  set  up  a  cause  of  action  upon  quantum  meruit. 

2. :  :  Review.  Permission  or  the  refusal  to  permit  plain- 
tiff to  amend  an  amended  petition,  after  the  commencement  of 
the  trial,  is  a  matter  committed  to  the  sound  discretion  of  the 
district  court,  and  his  order  in  that  behalf  will  be  sustained, 
unless  it  appears  that  there  has  been  an  abuse  of  such  discretion. 

APPEAji  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

E.  G.  Wolcott  and  Hugh  A.  Myers,  for  appellant 

Weaver  &  Chiller,  contra. 
17 
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RABNBS,  J. 

Action  to  recover  a  Bum  of  money  alleged  to  be  due 
from  defendant  to  plaintiff  as  a  part  of  an  agent's  com- 
mission on  a  life  insurance  policy.  Prom  an  order  re- 
fusing plaintiff's  application  to  amend  his  amended  peti- 
tion and  dismissing  the  action  plaintiff  has  appealed. 

The  record  discloses  that  the  plaintiff  filed  his  original 
petition  in  the  district  court  for  Douglas  county  on  the 
17th  day  of  August,  1904,  alleging,  in  substance,  that  on 
or  about  June,  1899,  he  was  a  life  insurance  agent^  writ- 
ing life  insurance  for  the  Hartford  Life  and  other  com- 
panies; that  on  said  date  plaintiff  had  a  customa*  for  a 
flO,000  life  insurance  policy,  but  could  not  satisfy  him 
in  any  of  the  companies  which  he  represented ;  that  plain- 
tiff knew  defendant  at  that  time;  that  defendant  was  on 
friendly  terms  with  him,  and  he  knew  that  defendant  rep- 
resented the  Northwestern  Mutual  Life  Insurance  Com- 
pany; that  plaintiff  went  to  defendant  and  talked  to  him 
about  the  matter;  that  thereupon,  by  mutual  consent, 
plaintiff  introduced  defendant  to  said  customer  that  he 
might  have  an  opportunity  to  solicit  an  application  from 
said  customer  for  a  policy  of  insurance  in  said  defend- 
ant's company. 

Plaintiff  further  alleged  that  he  made  no  further  effort 
to  write  a  policy  of  insurance  on  the  life  of  his  customer; 
that  the  customer  saw  defendant  and  talked  with  him 
several  times  thereafter  in  reference  to  writing  a  policy 
of  insurance  on  his  life,  and  that  finally,  on  September 
24,  1900,  defendant  did  write  a  f  10,000  policy  on  the  life 
of  plaintiff's  customer  in  the  Northwestern  Mutual  Life 
Insurance  Company,  and  did  thereafter  collect  from  said 
customer  the  first  annual  premium  on  said  policy,  which 
was  and  is  the  sum  of  |830;  that  by  reason  of  the  serv- 
ices so  rendered  by  plaintiff  to  defendant  in  procuring 
said  customer  and  introducing  defendant  to  him  on  ac- 
count of  which  defendant  was  able  to  write  said  policy  of 
insurance,  and  did  so  write  the  same,  plaintiff's  services 
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in  that  behalf  were  reaaonably  worth  the  sum  of  1332, 
'^and  plaintiff  is  entitled  to  receive  from  defendant  said 
sum,  which  is  just  and  reasonable;  that  plaintiff  has  de- 
manded of  defendant  the  said  sum  of  f332,  but  defendant 
has  neglected  and  refused  to  pay  the  same  and  still  re- 
fuses to  pay,  and  no  part  of  said  sum  has  been  paid  by 
defendant  to  plaintiff^  and  there  is  now  due  plaintiff 
from  defendant  for  and  on  account  of  the  services  ren- 
dered by  him  to  defendant  as  above  set  forth  the  sum  of 
|382,  and  interest  from  September  24,  1900,"  for  which 
sum,  with  interest,  plaintiff  prayed  judgment. 

To  this  petition  defendant  filed  a  general  demurrer. 
On  the  14th  day  of  January,  1905,  the  demurrer  was  sus- 
tained. No  leave  was  given  plaintiff  to  amend,  but  it 
appears  that  on  the  7th  day  of  February,  1905,  plaintiff 
filed  an  amended  petition,  by  which  he  changed  his  ac- 
tion from  quantum  meruit  to  one  based  on  an  alleged  con- 
tract between  plaintiff  and  defendant,  by  which  defend- 
ant agreed  to  pay  plaintiff  for  the  same  services  set  forth 
in  the  original  petition  40  per  cent,  of  tlie  first  annual 
premium  on  such  policy  of  life  insurance  as  tlie  defendant 
should  be  able  to  write  on  the  life  of  plaintiff's  customer, 
and  5  per  cent,  on  each  annual  premium  paid  thereafter 
at  the  time  when  the  same  should  be  paid.  By  the  amended 
petition  plaintiff  prayed  judgment  for  |539.50,  with  in- 
terest and  costs.  Thereafter,  and  on  the  6th  day  of  May, 
1905,  defendant  filed  a  motion  to  strike  the  amended 
petition  from  the  files,  for  the  reason  that  it  stated  a  new 
and  different  cause  of  action  from  the  one  set  forth  in  the 
original  petition,  and  that  the  said  cause  of  action  was 
barred  by  the  statute  of  limitations.  On  the  20th  day  of 
May,  1905,  the  district  court  overruled  the  motion,  and 
thereafter  the  defendant  filed  an  answer  which  contained 
a  plea  of  former  adjudication;  and  further  alleged  that 
some  time  in  June,  1899,  the  plaintiff  came  to  defendant 
and  stated  that  he  had  a  customer  for  a  flO,000  single 
premium  policy  to  be  paid  in  one  payment;  that  an  oral 
agreement  was  entered  into  at  that  time  between  plaintiff 
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and  defendant  tliat  when  plaintiffs  customer  should  take 
the  said  |10,000  single  premium  policy,  the  i^emiiim  to 
be  paid  in  one  payment,  defendant  would  allow  plaintiff, 
as  a  broker's  commission^  40  per  cent,  of  such  part  of  the 
premium  as  would  equal  a  twenty-payment  life  policy,  at 
the  same  age,  and  nothing  on  the  excess;  that  plaintifiTs 
alleged  customer  refused  to  take  such  policy,  and  stated 
emphatically  that  he  desired  no  insurance  whatever,  and 
that  he  had  not  at  any  time  contemplated  taking  an  in- 
surance policy ;  that  thereupon  defendant  stated  to  plain- 
tiff that  the  deal  was  off,  and  that  the  insurance  could 
not  be  written,  and  there  was  no  further  conyersation  be: 
tween  plaintiff  and  defendant  regarding  the  matter. 

It  was  furtlier  jilleged  that  in  September,  1900,  one 
Shukert,  who  plaintiff  claimed  was  his  customer,  did 
take  from  defendant  a  ten-i>ayment,  twenty-year  endow- 
ment policy  for  f  10,000;  that  said  policy  was  not  written 
through  any  representation  of  the  plaintiff,  or  by  reason 
of  any  effort  on  his  part.  Further  answering,  defendant 
denied  tliat  said  Shukert,  at  the  time  said  policy  was 
written,  or  at  any  other  time,  was  a  customer  of  the  plain- 
tiff, and  it  was  alleged  that  the  plaintiff  could  not  have 
written  the  said  Shukert  for  any  kind  of  policy  in  June, 
1899,  or  at  any  time  since  that  date.  The  answer  also 
denied  all  of  the  allegaticms  of  the  petition  not  specifically 
admitted. 

Tlie  plaintiff  thereupon  filed  a  reply,  by  which  he  de- 
nied that  the  agreement  mentioned  in  the  petition  was 
for  the  writing  of  a  single  premium  policy;  denied  that 
lie  was  to  get  40  per  cent,  of  such  part  of  such  premium 
as  would  equal  a  twenty-payment  life  policy  at  the  same 
age;  denied  that  the  parties  ever  talked  to  Shukert  about 
such  single  premium  policy;  denied  that  defendant  told 
plaintiff  tliat  the  deal  was  off;  and  denied  that  plaintiff 
ever  agreed  to  procure  a  customer  for  a  single  premium 
policy  of  any  amount.  The  reply  contained  no  other  de- 
nials, and  failed  to  controvert  the  allegations  of  the  an- 
swer that  defendant  was  unable  to  write  a  policy  on 
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Shnkert's  life  until  more  than  a  year  had  elapsed,  and 
until  Shukert  had  ceased  to  be  plaintiff's  customer. 

Upon  the  issues  thus  joined,  the  cause  came  on  for 
trial  on  the  24th  day  of  March,  1910.  The  jury  was  im- 
paneled and  sworn,  and  plaintiff  proceeded  to  offer  evi- 
dence, at  which  time  defendant  objected  to  the  reception 
of  any  evidence  on  the  ground  that  the  amended  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Plaintiff  asked  leave  to  amend  his  amended  petition, 
and  after  argument,  and  upon  due  consideration  thereof, 
the  court  refused  leave  to  amend,  discharged  the  jury, 
and  dismissed  the  action.  A  motion  for  a  new  trial  was 
filed  and  overruled,  and  defendant  prosecuted  this  ap- 
I)eal. 

It  thus  api)ears  that  the  questions  presented  for  our 
determination  are:  First,  was  defendant's  objection  to 
plaintiff's  evidence  properly  sustained?  Second,  did  the 
court  abuse  its  discretion  in  refusing  plaintiff's  request 
to  amend  his  amended  petition,  and  in  dismissing  the 
action  ? 

As  we  view  the  record,  it  is  apparent  that  the  defend- 
ant was  entitled  to  a  judgment  on  the  pleadings  as  they 
stood  when  the  trial  was  commenced,  and  defendant's 
objection  to  the  introduction  of  plaintiff's  evidence  was 
properly  sustained. 

Finally,  it  further  appearing  from  the  record  that 
plaintiff  failed  to  seasonably  assert  his  alleged  claim 
against  the  defendant,  that  he  delayed  the  commencement 
of  his  action  until  almost  four  years  had  elapsed  after 
the  transaction  set  forth  in  his  petition  occurred,  that 
he  first  sought  to  recover  upon  a  quantum  mendt,  and 
long  afterwards  amended  his  petition  and  based  his  ac- 
tion upon  an  express  contract,  that,  when  met  by  an  ob- 
jection  to  the  sufficiency  of  his  amended  petition,  he  again 
sought  to  amend  by  asserting  his  right  to  recover  upon  a 
quantum  meruit,  we  are  of  opinion  that  the  trial  court 
waB  justified  in  concluding  that  the  plaintiff's  action  was 
without  merit,  and  that  he  was  attempting  to  continue 


ita  prosecution  for  the  purpow 
and  causing  him  trouble  and  i 
not  he  said  that  the  court's  t 
amend  bis  amended  petition  w 
It  follows  that  the  judgmei 
right,  and  is 

Pawcbtt,  J.,  not  Bittii^. 


Obobqb  W.  Fbancb,  appblt^ 

APPBLI 

FiLiD  Febbuabt  26,  : 

1.  Limitation  of  Aetlona:  AoKitoVLi 
ence  to  a  promiBsoir  note,  alth 
validity  and  Implying  no  dlspoi 
ligation,  and  wlilch  contains  no 
enc«  to  it.  Is  not  such  an  aclcno 
section  a  of  the  code. 

2. :  .   To  toll  the  statut 

unqualified  and  direct  admlesloi 
which  the  party  ta  liable.    Xel«( 

Appeal  from  the  district 
RoBEET  C.  Orh,  Judge.    Affirt 

Lambe  d  Butler  and  France 

J.  F.  Fulta,  contra. 

Barnes,  J. 

Action  on  a  promissoi^  not 
defendant  to  one  Harvey  on  t 
and  payable  five  days  after  da 
in  the  usual  form,  with  the  a< 
the  23d  day  of  August,  1909,  t 
the  owner  of  the  note,  defendai 
as  follows:     "Beaver  City,  8 
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Sir :  In  regard  to  that  note  it  is  impossible  to  do  anything 
about  it.  I  have  nothing  to  pay  with.  This  is  the  third 
year  in  succession  for  crops  to  burn  up  here,  so  you  see 
we  are  in  no  jwsition  to  do  anything.  Respt.,  R.  W. 
Ruby.*'  No  payment  either  of  the  principal  or  interest  is 
alleged  in  the  petition,  and  the  foregoing  letter  was 
pleaded  and  relied  on  to  toll  the  statute  of  limitations. 
A  demurrer  to  the  petition  was  sustained.  Plaintiff  re- 
fused to  further  plead,  and  his  action  waa  dismissed. 
Prom  that  judgment  plaintiff  has  appealed. 

The  sole  question  presented  for  our  determination  is: 
Does  defendant's  letter  amount  to  an  unqualified  ac- 
knowledgment of  an  existing  liability  for  the  payment 
of  the  note  in  question?  A  like  question  was  before  this 
court  in  Nelsan  v.  Becker,  32  Neb.  99.  In  that  case  certain 
letters  written  by  the  defendant  were  relied  on  to  toll 
the  statute,  and  it  was  held  that  they  were  not  an  ac- 
knowledgment of  an  existing  liability.  Section  22  of 
the  code  provides:  "In  any  case  founded  on  contract, 
when  any  part  of  the  principal  or  interest  shall  have  been 
paid,  or  an  acknowledgment  of  an  existing  liability,  debt, 
or  claim,  or  any  in  miise  to  pay  the  same,  shall  have  been 
made  in  writing,  an  action  may  be  brouglit  in  such  case 
within  the  period  prescribed  for  the  same,  after  such  pay- 
ment, acknowledgment,  or  promise."  In  construing  that 
statute  it  was  said:  "To  remove  the  bar  of  the  statute, 
the  debtor  must  unqualifiedly  acknowledge  an  existing 
liabilitv."  In  Hanson  v.  Towle,  19  Kan.  273,  it  was  said : 
"A  mere  reference  to  the  indebtedness,  although  consist- 
ent with  its  existing  validity,  and  implying  no  disposi- 
tion to  question  its  binding  obligation,  or  a  suggestion  of 
some  action  in  reference  to  it,  is  not  such  an  ^acknowledg- 
ment' as  is  contemplated  by  the  statute.  This  must  be 
an  unqualified  and  direct  admission  of  <a  present,  subsist- 
ing debt  on  wliich  the. party  is  liable." 

As  we  view  the  record,  this  case  should  be  ruled  by 
Nehon  v.  Becker,  supra,  and  the  judgment  of  the  district 
court  is 
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State  of  Nebraska  v.  Paxton  &  Gallagher  Company. 

PiLKO  February  25,  1913.    No.  17,536. 

Food:  Statutqby  Requlationb.  Where  syrup  is  put  up  by  a  whole- 
saler and  sold  under  a  label  stating  that  each  half-gallon  can 
contains  a  brand  composed  of  cane  syrup  and  maple  syrup,  the 
pure  food  law  requires  also  a  statement  showing  the  proportion 
of  each.    Ck>mp.  St  1911,  ch.  83,  sees.  8,  22. 

Error  to  the  district  court  for  Lincoln  county:  Han- 
son M.  Grimes,  Judge.    Exceptian  sustained. 

Orant  O,  Martin,  Attorney  Oensral,  George  W,  Ayres, 
Frank  K.  Edgerton  and  George  E.  French^  for  plaintiff 
in  error. 

Isaac  E.  Congdon  and  Wilcow  d  Halligan,  contra. 

Barnes,  J. 

In  the  district  court  for  Lincoln  county,  the  state  in- 
stituted a  prosecution  against  defendant  for  violating  the 
pure  food  law  by  selling  to  Ernest  T.  Tramp,  October  5, 
1911,  six  half-gallon  cans  of  improperly  labeled  or  mis- 
branded  syrup.  The  trial  court  sustained  a  demurrer  to 
the  information  and  dismissed  the  prosecution.  For  the 
purpose  of  settling  the  question  of  law  raised  by  the  de- 
murrer, an  exception  by  the  county  attorney  to  the  de- 
cision below  is  presented  here  under  section  515  of  the 
criminal  code. 

The  information  charged:  "That  Paxton  &  Gallagher 
Company,  a  corporation,  on  or  about  the  5th  day  of  Oc- 
tober, 1911,  in  the  county  of  Lincoln  then  and  there  being 
did  then  and  there  wilfully  and  unlawfully  sell  to  one 
Ernest  T.  Tramp,  six  cans  of  syrup,  each  of  which  said 
cans  did  contain  a  food  product,  composed  of  more  than 
one  ingredient,  to  wit,  commercially  pure  cane  syrup,  and 
commercially  pure  maple  syrup,  and  which  said  product 
was  composed  of  75  per  cent,  of  said  cane  ^rup  and  25 
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I>er  cent,  of  said  maple  sypup,  and  as  thns  prepared  was 
offered  for  sale  in  said  cans  containing  said  mixture,  and 
was  composed  solely  as  aforesaid,  each  of  which  said  cans 
wafi  then  and  there  labeled  and  branded: 

« ^^2  Gallon, 

« 'YELLOWSTONE 

"  ^Brand 

"  'Pure 

«  «UGAR  CANE  SYRUP 

"  *and 

"'CANADIAN  MAPLE  SYRUP 

"  'Guaranteed  equal  to  any  blended  syrup 

"  'on  the  market.     Packed  for 

"TAXTON  &  GALLAGHER  CO. 

"'Omaha,  Neb/ 

"And  there  was  not  printed  on  the  outside  on  the  main 
label  of  said  cans,  or  anywhere  else  on  the  outside  of  any 
of  said  cans,  a  correct  statement  of  the  percentage  of  cane 
syrup  and  the  percentage  of  maple  syrup  of  tlie  contents 
of  said  cans,  contrary  to  the  form  of  the  statute  in  sucli 
cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Nebraska." 

The  pure  food  law  makes  tlie  sale  of  a  misbranded  ar- 
ticle of  food  unlawful.  Comp.  St.  1911,  ch.  33,  sec.  22.  It 
further  provides  that  an  article  shall  be  deemed  mis- 
branded  in  the  case  of  food :  "If  sold  for  use  in  Nebraska 
and  in  package  form,  other  than  canned  corn;  if  every 
such  package,  as  branded  and  named  below,  does  not  have 
a  correct  statement  clearly  printed,  on  the  outside  of  the 
main  label,  of  the  contents  ♦  ♦  ♦  viz.,  all  dairy  prod- 
ucts, lard,  cottolene,  or  any  other  article  used  for  a  sub- 
stitute for  lard,  wheat  products,  oat  products  and  com 
products,  and  mixtures,  prepared  or  unprepared,  sugar, 
Bymp  and  molasses,  tea,  coffee,  and  dried  fruit:  •  ♦  ♦ 
Provided,  that  an  article  of  food  which  does  not  contain 
any  added  i>oisonous  or  deleterious  ingredients  shall  not  J 

be  deemed  to  be  adulterated  or  misbranded  in  the  follow-  ^ 
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ing  cases :  First.  In  the  case  of  mixtures  or  compounds 
which  may  be  now,  or  from  time  to  time  hereafter,  known 
as  articles  of  food,  under  their  own  distinctive  names,  and 
not  an  imitation  of,  or  offered  for  sale,  under  the  distinc- 
tive name  of  another  article,  if  the  name  be  accompanied 
on  the  same  label  or  brand  with  a  statement  of  the  place 
where  said  article  has  been  manufactured  or  produced, 
•  *  *  and  in  case  of  syrups  the  per  cent  of  each  in- 
gredient composing  said  food/'  Gomp.  St.  1911,  clu  S3, 
sec.  8. 

Did  the  pure  food  law  require  defendant  to  state  on  its 
label  or  brand  the  percentage  of  each  kind  of  syrup  in  its 
cans?  It  is  agreed  by  both  parties  that  this  is  the  question 
presented.  It  is  clear  that  the  statute  required  defendant 
to  place  on  each  can  a  correct  statement  of  the  contents^ 
Defendant  contends  that  the  label  or  brand  copied  in  the 
information  was  such  a  statement.  The  state  insists  that 
any  lawful  statement  includes  the  percentage  of  each 
syrup.  In  determining  this  question  the  purposes  of  the 
legislation,  the  evils  against  which  it  is  directed,  and  the 
remedies  provided  must  be  considered.  In  Cfran  v.  Hous- 
ton, 45  Neb.  813,  825,  this  court  said:  "In  giving  a  con- 
struction to  a  statute  the  court  will  consider  its  policy 
and  the  mischief  to  be  remedied,  and  give  it  such  an  in- 
terpretation as  appears  best  calculated  to  advance  its 
object  by  effectuating  the  design  of  the  legislature." 

It  is  well  understood,  and  often  stated  by  the  courts, 
that  the  promotion  of  honesty  and  fair  dealing  in  the  sale 
of  foods  is  one  of  the  purposes  of  pure  food  laws.  Imposi- 
tion and  fraud  arising  from  the  custom  of  inclosing  food 
in  packages  for  the  purposes  of  sale  and  delivery,  without 
being  opened,  are  among  the  evils  which  called  for,  and 
resulted  in,  the  legislation  on  this  subject.  The  legisla- 
tive remedies  require  dealers  in  some  form  to  make  cer- 
tain packages  of  food  show  what  they  contain,  and  how 
much,  and  to  submit  to  punishment  for  failure  to  comply 
with  such  requirements.  As  applied  to  the  cans  of  i^up 
sold  by  defendant,  what,  in  the  light  of  the  purposes. 
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evils  and  remedies  considered  in  the  pure  food  law,  is 
meant  by  the  term  "correct  statement  of  tlie  contents"? 
Each  half-gallon  can  contained  two  distinct  kinds  of 
c^rap.  The  maple  syrup  has  a  distinct  character  and 
quality  of  its  own.  It  is  known  to  be  more  expensive  than 
cane  i^mp.  If  the  label  used  did  not  indicate  that  the 
quantity  of  cane  ^rup  in  a  can  was  the  same  as  the 
maple^  there  was  nothing  on  the  outside  of  the  package 
to  show  the  proportion  of  each.  The  demurrer  admits 
that  25  per  cent,  only  was  maple  syrup.  The  quantity 
thereof  was  not  stated  on  the  label.  As  applied  to  the 
contents  of  a  can  containing  two  distinct  kinds  of  syrup 
of  different  quality  and  value,  the  quantity  ojf  each  kind 
is  as  clearly  within  the  purposes,  evils  and  remedies  af- 
fected by  the  pure  food  law  as  the  names  of  the  syrups. 
A  "correct  statement  of  the  contents,"  therefore,  included 
the  quantity  or  proportion  of  the  different  syrups,  as  well 
as  the  name  of  each.  In  this  view  of  the  law,  the  de- 
murrer should  have  been  overruled.  It  follows  that  ex- 
ception of  the  county  attorney  is  sustained. 

Exception  sustained. 
Bebse,  C.  J.,  not  sitting. 

Sbdowiok,  J.,  dissenting. 

Section  251  of  the  criminal  code  provides,  among  other 
things:  "No  person  shall  be  punished  for  an  offense  which 
is  not  made  penal  by  the  plain  import  of  the  words,  ujwn 
pretense  that  he  has  offended  against  its  spirit." 

This  is  a  question  of  the  meaning  of  a  statute.  A  some- 
what lengthy  and  complicated  section  of  the  statute  con- 
taining different  distinct  subdivisions  is  sometimes  at 
first  sight  difficult  of  construction.  What  was  the  inten- 
tion of  the  legislature?  AVe  are  not  allowed  to  legislate 
by  adding  to  or  taking  from  what  the  legislature  intended. 
The  purpose  of  the  whole  statute  is  to  prevent  two 
things,  adulteration  and  misbranding.  The  chapter,  after 
providing  for  a  board  and  their  method  of  proceeding, 
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("tc,  comes  to  8e<.-tion  7,  which  enacts  what  sbt 
sidered  iuliiltortition,  and  then  comes  section 
ItpginR  with  a  general  statement  of  misbranding 
supiM)^*^!  to  cover  most  cases  that  will  arise.  , 
is  inisbranded  if  the  label  "shall  bear  any 
design  or  device  regarding  the  ingredients  oi 
stances  contained  therein,  which  statemen 
or  device  sliall  be  false  or  misleading  in 
ticnlar."  Tliis  general  statement  is  followed  1 
detailed  definitions  of  what  shall  be  consk 
what  shall  not  he  considered  misbranding.  . 
;reuerfll  definition  of  misbranding  the  statute 
to  state  six  distinct  specific  definitions  w1 
{,'ovem  in  determining  when  an  article  of  foo 
considered  misbranded,  and  then  three  dJstin 
definitions  for  determining  what  articles  shall  i 
sidered  misbrnnded.  This  action  is  brought 
thii-d  specific  statement  of  what  shall  be  regard 
brandinj;.  The  language  of  the  complaint  bring 
this  third  specification  plainly,  and  excludes 
It  is  not  alleged  in  the  complaint  that  the  a 
was  known  and  sold  under  its  "own  distinctr 
the  prosecution  therefore  is  not  for  a  violati( 
]>rovision  which  relates  only  to  articles  eo  k 
sold.  Aforeover,  that  subdivision,  which  is  the  i 
i(Uotc<l  in  ttie  majority  opinion,  provides  that  t 
siH'cifitHl  therein,  under  the  conditions  there 
shall  not  be  deemed  misbranded.  A  man  can 
judged  a  criminal  because  the  legislature  has 
ically  enacted  that  the  thing  which  he  has  doi 
deemed  innocent.  There  must  first  be  a  law  d 
iict  as  a  rriine  and  nflirmatively  forbidding  it. 
prosecution  rould  be  sustained  under  that  sub 
it  had  been  attempted  by  tlie  prosecution,  sine 
division  does  not  forbid  anything,  but  only  sp 
tain  things  that  are  not  forbidden.  The  qt 
What  is  meant  by  "a  correct  statement"?  In 
siihilivisions  of  the  statute,  in  dealing  with  oth 
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and  different  conditions^  it  is  enacted  that  the  proportion 
or  percentage  of  the  ingredients  must  be  stated  on  the 
label.  The  legislature  must  have  had  a  reason  for  omit- 
ting this  requirement  from  the  subdivision  under  which 
this  action  is  brought.  There  could  be  no  other  reason 
than  that,  as  to  the  articles  and  conditions  covered  by 
this  subdivision,  it  was  intended  that  if  the  ingredients 
were  correctly  stated  on  the  label  the  percentage  or  pro- 
portion of  those  ingredients  should  not  be  required  to  be 
stated. 

After  all  of  the  provisions  of  the  section  defining  what 
is  misbranding,  there  is  a  proviso,  which  of  course  relates 
to  aJl  of  the  section  that  has  gone  before,  as  follows: 
"Provided,  that  an  article  of  food  which  does  not  contain 
any  added  poisonous  or  deleterious  ingredients  shall  not 
be  deemed  to  be  adulterated  or  misbranded  in  the  follow- 
ing cases:  ♦  ♦  ♦  Second.  In  case  of  articles  labeled, 
branded,  or  tagged  so  as  to  plainly  indicate  that  they  are 
comi)Ounds,  imitation  or  blends,  and  the  word,  'com- 
pound,^ 'imitation'  or  'blend,'  as  the  case  may  be,  is 
plainly  stated  on  the  package  in  which  it  is  offered  .for 
sale,  and  the  ingredients  composing  said  articles."  The 
label  in  question  is  copied  in  the  majority  opinion.  The 
article  sold  was  labeled  "so  as  to  plainly  indicate"  that 
it  is  a  blend,  and  it  stated  "the  ingredients  composing  said 
article."  The  word  "blend"  is  not  on  the  label,  but  the 
word  "blended"  is.  If  the  word  "blend"  had  been  "plainly 
stated  on  the  package  in  which  it  is  offered  for  sale"  it 
would  have  been  a  literal  complaince  with  the  statute, 
which  declares  that  in  such  case  it  "shall  not  be  deemed 
to  be  *  *  *  misbranded."  The  decision,  then,  would 
have  been  different;  the  defendant  would  be  "not  guilty." 
The  statute  does  not  declare  that,  unless  the  word  "blend" 
appears  upon  the  label,  it  shall  be  deemed  misbranded. 
The  same  subdivision  provides  that,  in  case  the  ingre- 
dients are  made  from  different  kinds  of  wheat,  the  word 
"blended"  may  be  used.  Thus  the  court  convicts  the  leg- 
islature of  juggling  with  trifles.    A  responsible  business 
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flrm  of  our  state  is  adjudged  criminal,  although  the  sub- 
stance and  purpose  of  the  statute  has  been  fully  complied 
with.  No  one  can  read  the  label  without  knowing  that 
two  kinds  of  sugar  syrup  have  been  blended  to  form  the 
article,  and  that  they  constitute  the  only  ingredients 
thereof. 

The  provision  of  the  statute  which  I  have  quoted,  de- 
claring that  this  article  shall  not  be  deemed  misbranded, 
is  conclusive  of  this  case  for  another  reason.  Even  if  it 
could  be  held  that  the  word  "blend"  is  indisi)ensable  to 
afford  the  protection  which  this  provision  is  intended  to 
give,  still  it  declares  the  policy  and  intention  of  the  legis- 
lature and  shows  beyond  question  what  the  legislature 
regarded  as  a  "correct  statement"  of  the  contents.  If 
public  policy  required  that  when  two  kinds  of  sugar  syrup 
are  blended  the  proportion  and  percentage  should  be 
stated  on  the  label,  as  well  as  a  "correct  statement"  of  the 
ingredients  of  the  blend,  surely  the  legislature  would  not 
allow  this  public  policy  to  be  thwarted  by  so  simple  an 
expedient  as  placing  the  word  "blend"  upon  the  label. 

Clearly  the  legislature  did  not  consider  that  public 
policy  required  tlie  proportion  or  percentage  of  the  in- 
gredients to  be  stated  in  such  case.  WTiile  the  courts  are 
not  authorized  to  establish  a  public  policy  for  the  state, 
and  are  only  required  to  ascertain  and  enforce  the  inten- 
tion and  meaning  of  the  legislature  in  that  regard,  yet  I 
may  be  allowed  to  suggest  that  there  appears  to  be  good 
reason  for  the  action  of  the  lawmakers  in  providing  that 
an  article  which  is  a  blend  of  two  simple,  harmless  sub- 
stances of  the  same  nature  and  use  shall  not  be  deemed 
misbranded  if  the  label  plainly  states  all  of  those  facts 
with  a  correct  statement  of  the  ingredients.  The  evidence 
in  this  case  shows  that  cane  sugar  and  maple  sugar  are 
essentially  the  same  substance,  differing  only  in  flavor; 
that  the  flavor  of  the  maple  syrup  is  the  sole  advantage 
which  it  possesses  over  cane  syrup;  that  maple  sugar 
varies  greatly,  not  in  its  character  or  quality,  but  in  the 
strengtli  of  its  flavor;  that  the  object  is  to  maintain  a 
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uniform  flavor,  which  requires  a  varying  proportion  of 
maple  sugar  in  the  blend,  depending  upon  the  strength 
of  flavor  in  the.  particular  maple  sugar  used.     If,  then, 
the  flavor  of  the  article  sold  is  uniform  and  can  be  relied 
upon,  there  is  no  benefit  to  the  purchaser  in  knowing  the 
proportions,  except  to  gratify  a  curiosity,  -which  cannot 
be  very  imperative.    There  is  no  necessity  or  reason  for 
requiring  a  statement  of  the  percentage  or  proportion  of 
cane  and  maple  sugar  that  would  not  apply  With  equal 
or  greater  force  to  the  various  breakfast  foods  and  other 
similar  articles,  none  of  which  are  required  to  make  such. 
.   statement  on  the  label.    It  seems,  then,  that  there  is  no 
reason,  in  the  nature  of  the  case,  which  would  lead  us  to 
think  that  the  legislature  must  have  intended  to  declare 
such  a  public  policy.    The  language  of  the  subdivision  of 
the  section  under  which  this  prosecution  is  brought,  taken 
literally,  does  not  require  that  the  percentage  or  propor- 
tion shall  be  stated  upon  the  label,  in  addition  to  a  cor- 
rect statement  of  the  ingredients  of  the  simple   blend. 
The  fact  that,  when  the  legislature  intended  that  the  pro- 
portion or  percentage  of  the  ingredients  should  be  stated, 
it  said  so  in  plain  words,  and  in  the  subdivision  under 
which  this  prosecution  is  brought  only  required  that  the 
label  should  contain  a  correct  statement  of  the  ingre- 
dients, is  conclusive  of  the  intention;  and  the  legislature 
has  expressly  provided  that  an  article  of  this  kind,  branded 
as  this  was,  shall  not  be  deemed  misbranded. 

In  a  matter  of  so  great  importance  to  all  of  the  people 
of  the  state  as  is  our  pure  food  law,  it  is  indeed  unfor- 
tunate if  we  have  failed  to  understand  it  and  correctly 
interpret  and  apply  it. 


Letton,  J.,  concurs  in  this  dissent. 
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Sarah  L.  Disher,  Administratrix,  appellant,  v.  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company, 
appellee. 

Filed  Febbuabt  25,  1913.    No.  16,924. 

1.  Kegllgence:  Powers  of  Courts:  Employers'  LlalBilitt  Act.  The 
enactment  of  the  employers'  liability  act  (Comp.  St  1911,  ch.  21) 
does  not  affect  the  Judicial  power  of  a  court  to  determine  the  legal 
sufficiency  of  evidence  offered  to  establish  the  fact  of  negligence 
or  of  contributory  negligence. 

2. :    Comparative  Negltqewcb:    Directing  Verdict.     In  a  case 

arising  under  the  employers'  liability  act,  where  the  existence  of 
negligence  or  contributory  negligence  is  the  matter  at  Issue,  a 
court  is  entitled  to  direct  a  verdict  where  the  lack  of  evidence  of 
negligence,  or  the  undisputed  evidence  as  to  more  than  slight  con- 
tributory negligence  In  comparison  with  that  of  defendant,  Is  so 
clear  that  reasonable  minds  cannot  differ  as  to  Its  legal  effect; 
but  In  all  other  such  cases  the  issues  must  be  left  to  the  jury. 

3,  :   :    ,    Where  the  facts  In  evidence  tend  to  show 

both  negligence  and  contributory  negligence,  the  duty  to  make 
the  comparison  required  by  the  statute  rests  with  the  jury,  unless 
the  evidence  as  to  negligence  is  legally  Insufficient,  or  contribu- 
tory negligence  Is  so  clearly  shown  that  It  would  be  the  duty  of 

I 

the  trial  court  to  set  aside  a  verdict  in  favor  of  the  plaintiff. 
Ordinarily,  wherever  there  is  room  for  difference  of  opinion 
upon  these  questions,  they  must  be  submitted  to  the  jury. 

4. :  :  Question  for  Jury.  The  facts  in  the  case  ex- 
amined, and  it  is  held  that  in  this  an  action  under  the  employers' 
liability  act  the  comparison  of  the  degrees  of  negligence  of  the 
plaintiff  and  defendant  should  have  been  left  to  the  jury. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.     Reversed. 

Wibner  B.  Comstoek^  for  appellant. 

M.  A.  Low.  P.  E.  Walker,  E.  P.  Uohnes  and  G.  L.  De 
Lacy,  contra, 

Letton,  J. 

Action  bv  the  administratrix  of  the  estate  of  David  L. 
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•Disher  against  the  Chicago,  Bock  Island  &  Pacific  Bail- 
way  Company  for  negligently  causing  the  death  of  plain- 
tifPs  intestate.  At  the  close  of  the  plaintiff's  evidence  the 
district  court  directed  the  jury  to  return  a  verdict  for 
the  defendant,  and  the  plaintiff  has  appealed. 

Many  acts  of  negligence  on  defendant's  part  are  alleged 
in  plaintiff's  petition,  which,  on  account  of  its  great 
length,  is  not  set  forth  in  this  opinion.  Defendant,  by 
its  answer,  denied  all  the  plaintiff's  allegations  of  negli- 
gence, and  by  suitable  averments  alleged  that  plaintiff's 
intestate  assumed  the  risks  incident  to  his  employment 
by  the  defendant,  and  that  his  death  was  caused  solely 
by  his  own  gross  negligence,  and  not  otherwise.  The  re- 
ply was  a  general  denial. 

The  bill  of  exceptions  discloses  that  on  the  19th  day  of 
December,  1908,  plaintiff's  intestate  was  employed  by  the 
defendant  as  foreman  in  charge  of  a  gang  of  Greek  sec- 
tion men  who  worked  under  his  directions;  that  on  the 
day  above  named  deceased  was  directed  to  take  his  men 
to  work  in  repairing  a  spur  track  of  defendant's  railroad 
which  ran  from  a  point  on  its  main  line,  north  of  the  city 
of  Lincoln,  to  University  Place,  a  distance  of  two  or 
three. miles  northeast  of  the  city;  that  deceased  was  fur- 
nished with  a  hand-car  on  which  to  transport  his  tools 
and  men  to  and  from  the  place  where  the  rej^airs  were 
being  made;  that  the  spur  track  on  which  the  deceased 
was  at  work  joined  the  defendant's  main  line  a  short  dis- 
tance northeast  of  a  cut  constructed  upon  a  sharp  curve 
which  is  within  the  city  limits,  and  over  which  the  via- 
duct on  Holdrege  street  is  constructed;  that  about  the 
noon  hour,  and  while  deceased  and  his  section  men  were 
returning  from  their  work  on  the  hand-car,  and  while 
coming  through  the  cut  above  mentioned  at  a  point  within 
the  yard  limits  of  the  defendant,  they  were  met  by  one 
of  the  defendant's  passenger  trains,  which  was  about  two 
hours  late,  and  which  was  running  at  a  rate  of  speed  of 
about  25  or  30  miles  an  hour;  that  the  deceased  first  dis- 
covered the  approaching  train  when  it  was  only  five  op 
18 
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BIX  rail  lengths  away;  that  he  warned  bis  men  of  its  ap- 
proach, and  all  of  them  jumped  off  from  the  hand-car, 
and  attempted  to  remove  it  from  the  track;  that  when 
thev  had  three  wheels  of  the  car  from  the  track  deceased 
called  to  his  men  to  look  out.  They  sprang  out  of  the 
way  of  the  approaching  train,  and  none  of  them  were 
struck  or  injured  thereby  but  the  deceased,  who  remained 
on  the  track,  in  the  endeavor  to  remove  tlie  hand-car,  an  in- 
stant too  long,  was  struck  by  the  pilot  beam  of  the  engine 
as  he  stepped  away,  and  was  instantly  killed. 

The  negligence  charged  in  the  petition  is  the  excessive 
spei*d  of  the  train  within  the  city  limits  through  the  cut 
and  around  the  curve,  the  failure  to  sound  the  whistle 
when  approaching  the  cut,  the  failure  to  stop  the  train 
after  discovering  the  hand-car,  and  the  failure  to  keep  a 
proper  lookout  to  discover  the  hand-car. 

The  plaintiff  contends  that,  having  established  a  state 
of  facts  from  which  negligence  of  the  railway  company 
in  the  operation  of  its  train  was  reasonably  inferable,  it 
was  the  duty  of  the  trial  court  to  submit  the  case  to  the 
jury;  that  under  the  employers'  liability  statute  questions 
of  negligence  and  contributory  negligence  are  for  the  jury; 
and  that  it  was  an  usurpation  of  the  functions  of  the  jury 
for  the  trial  court  to  determine  these  questions.  The 
ordinances  of  the  city  of  Lincoln  provide  that  no  train  or 
engine  shall  be  run  or  operated  upon  any  railroad  within 
the  city  limits  at  a  Bjyeed  in  excess  of  four  miles  an  hour. 
The  plaintiff's  evidence  shows  that  the  usual  and  ordinary 
rate  of  speed  of  trains  going  out  through  this  cut  waa  from 
15  to  20  miles  an  hour.  The  rules  of  the  railway  company 
require  that  two  long  and  two  short  blasts  of  the  whistle 
shall  be  sounded  at  obscure  places.  The  evidence  is  to 
the  effect  that  no  whistle  was  sounded  or  bell  rung.  It  also 
shows  that  from  the  place  of  the  accident,  looking  down 
the  railroad  track  in  the  direction  from  which  the  train 
came,  a  person  standing  in  the  center  of  the  track  could 
be  8(»en  a  distance  of  16  rail  lengths  away,  or  about  480 
feet.     There  is  also  testimony  from  the  men  upon  the 
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luuid-car  that  they  first  saw  the  engine  five  or  six  rail 
lengths  away.  The  proof  also  shows  that  such  a  train 
as  the  one  which  struck  the  deceased,  under  similar  con- 
ditions and  equipped  with  proper  appliances,  could  be 
stopped  within  100  feet,  if  running  at  a  speed  of  15  miles 
an  hour,  and  within  150  feet,  if  running  at  the  rate  of  20 
miles  an  hour.  The  train  did  not  actually  stop  until  it 
had  proceeded  about  its  length  beyond  the  point  of  the 
accident,  or  about  five  car  lengths.  Considering  the  evi- 
dence as  to  the  violation  of  the  city  ordinance,  that  the 
place  of  the  accident  was  within  the  yard  limits  of  the 
defmdant  and  within  the  city  limits,  the  fact  that  the 
usual  rate  of  speed  in  running  through  this  cut  was  only 
16  to  20  miles  an  hour,  while  on  this  day  the  train  was 
running  at  the  rate  of  25  to  30  miles  an  hour,  and  that 
no  signals  were  given  before  the  cut  was  entered,  we 
think  there  was  sufficient  evidence  tending  to  establish 
negligence  in  the  operation  of  the  train  to  take  the  case 
to  the  jury;  in  other  words,  a  trial  court  would  not  be 
justified,  as  a  matter  of  law,  in  declaring  that  the  defend- 
ant was  not  negligent  in  the  oi>eration  of  its  train  at  that 
place  and  time. 

Was  this  negligence  the  proximate  cause  of  the  death 
of  the  deceased,  or  w^as  lie  so  clearly  guilty  of  such  con- 
tributory negligence  that  the  court  could  say,  as  a  matter 
of  law%  that  the  accident  resulted  from  his  own  default? 

Dishar  at  the  time  of  the  accident  was  in  charge  of  a 
gang  of  Greek  section  men.  By  the  rules  of  the  company 
a  track  foreman  "must  not  run  his  hand-car  without  at 
least  one  man  facing  in  each  direction,  nor  without  full 
protection  by  signals  when  necessary."  The  evidence 
shows  that  he  was  advised  of  the  fact  that  trains  were 
liable  to  be  operated  at  other  than  the  regularly  sched- 
uled hours,  and  that  it  was  his  duty  to  lo<^  out  for  the 
same  at  all  times  and  places  upon  the  track.  It  is  also 
shown  that  he  had  been  directed  by  his  immediate  su- 
perior to  take  precautions  in  passing  through  this  cut, 
and  that  it  had  been  his  custom,  during  the  time  he  had 
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been  at  work  upon  the  switch  at  Uniyersity  Place,  to  send 
a  man  ahead  each  day  before  passing  through  npon  his 
return  to  Lincoln  with  the  hand-car.  Taking  all  this  evi- 
dence into  consideration,  it  would  seem  that  the  deceased 
was  guilty  of  negligence  in  att^npting  to  pass  through 
this  cut  without  taking  the  precaution  of  sending  a  man 
ahead  to  look  out  for  trains  before  entering  the  cut  witii 
the  hand-car. 

This  fact  alone,  however,  does  not  determine  the  ques- 
tion presented.  After  the  hand-car  was  in  the  cut  and 
the  train  was  seen  approaching,  the  car  was  stopped  by 
tjie  deceased,  apparently  in  ample  time  to  have  removed 
it  from  the  track  if  the  train  had  been  running  either  at 
the  rate  of  speed  prescribed  by  the  ordinance,  or  at  the 
higher  rate  of  15  to  20  miles  an  hour,  which  was  the  cus- 
tomary rate  when  passing  eastward  through  the  cut  The 
Greek  laborers  were  unliurt,  and  the  deceased  was  struck 
by  the  projecting  pilot  beam  just  as  he  was  moving  away. 
In  his  endeavor  to  save  the  lives  of  the  passengers  on  the 
train  and  prevent  the  destruction  of  the  properly  of  tiie 
company  he  lingered  an  instant  too  long.  It  seems  dear 
that  if  the  train  had  been  running  at  the  usual  and  or- 
dinary rate  of  speed  the  deceased  would  have  reached  a 
place  of  safety  and  that  his  death  could  not  have  oc- 
(!urred.  It  is  a  reasonable  deduction  from  the  testimony 
that  the  hand-car  could  have  been  seen  by  the  engineer 
as  far  as  a  person  standing  upon  the  track  could  see 
another,  or  about  480  feet,  and  that  the  train  might  have 
been  stopped  in  time  or  its  speed  reduced  sufficiently  to 
prevent  the  accident  if  a  proper  lookout  had  been  kept. 

Since  we  must  conclude  tiiere  was  negligence  on  the 
part  of  the  deceased  in  entering  the  cut,  the  judgment  of 
the  district  court  would  be  entitled  to  affirmance,  if  the 
law  stood  as  it  did  before  the  enactment  of  the  employers* 
liability  act 

Section  4,  ch.  21,  Gomp.  St  1911,  commonly  termed 
"Employers'  Liability  Act,''  provides :  *'That  in  all  actions 
liereafter  brought  against  any  railway  couipauy  to  recover 
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damages  for  personal  injuries  to  an  employee^  or  when 
sach  injuries  have  resulted  in  his  death,  the  fact  that  the 
Employee  may  haye  been  guilty  of  contributory  negligence 
shall  not  bar  a  recoyery  when  his  contributory  negligence 
was  slight  and  that  of  the  employer  was  gross  in  com- 
parison,  but  damages  lAall  be  diminished  by  the  jury  in 
proportion  to  the  amount  of  negligence  attributable  to 
such  employee — all  questions  of  negligence  and  contrib- 
utory negligence  shall  be  for  the  jury." 

The  appellant  contends  that  the  clause,  ^^  all  questions 
of  negligence  and  contributory  negligence  shall  be  for  the 
jury/'  makes  it  the  duty  of  the  court,  regardless  of  what 
the  proof  may  show,  to  submit  the  question  of  the  exist- 
ence of  negligence  or  contributory  negligence  to  the  jury, 
in  order  to  compare  the  n^ligence  of  the  workman  and 
the  negligence  of  the  employer,  and  that  the  trial  court 
has  no  power  to  compare  the  negligence  of  the  parties  and 
determine,  as  a  matter  of  law,  that  that  of  the  employee 
was  so  gross  that  he  is  not  entitled  to  a  recovery.  While 
this  clause  is  declaratory  of  the  existing  rule,  we  think 
that  at  the  time  of  its  enactment  in  positive  form  the 
legislature  had  in  mind  the  tendency  of  some  courts  to 
remove  such  questions  in  close  cases  from  the  jury,  and 
that  it  was  intended  to  extend  rather  than  to  limit  the 
duty  of  the  trial  court  to  submit  the  same.  We  are  not 
able,  however,  to  adopt  the  construction  for  which  the 
api)ellant  contends,  and  hold  that  in  every  case  the  evi- 
dence must  go  to  the  jury,  regardless  of  its  legal  effect. 

The  doctrine  of  comparative  negligence  adopted  by  this 
.statute  has  long  been  in  force  in  some  other  states,  though 
it  has  not  been  approved  by  legal  philosophers  or  by  the 
courts  generally.  1  Thompson,  Law  of  Negligence,  sec. 
259;  1  White,  Personal  Injuries  on  Railroads,  sec.  443. 
In  thi  state  of  Illinois,  where  this  doctrine  has  long  ex- 
isted, the  question  of  whether  negligence  is  a  question  of 
fact  for  the  jury  in  all  cases  has  been  frequently  decided, 
and  it  is  held  that  the  question  is  not  always  for  the  jury. 
In  Chicago,  B.  d  Q.  R.  Co.  v.  Dewey,  26  111.  255,  a  verdict 
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for  15,000  was  set  aside,  for  the  reason  that  the  coart 
found  that  the  deceased  wa^,  as  a  matter  of  law,  goQtj 
of  gross  negligence  in  attempting  to  pass  between  cars  of 
a  train  standing  at  a  station  and  on  the  point  of  moving, 
although  the  court  also  believed  that  the  railroad  company 
was  guilty  "of  such  negligence  as  would  have  rendered 
them  liable  for  injury  to  a  child,  or  a  person  of  less  than 
ordinary  mind."  The  same  rule  was  followed  in  Chicago, 
fit.  L.  &  p.  R.  Co.  1?.  Hutchinson,  120  111.  587;  Werk  v. 
Illinois  Steel  Co.,  154  111.  427 ;  Beidler  v.  Branshaw,  200 
111.  425;  Hewes  v.  Chicago  d  E.  I.  R.  Co.,  217  111.  500. 
See,  also,  Illinois  cases  in  note  to  section  451,  1  White, 
Personal  Injuries  on  Railroads. 

The  rule  adopted  seems  to  be  that  the  courts  may  de- 
cide the  question  if  the  plaintiff  has  clearly  been  guilty 
of  gross  and  culpable  negligence;  but,  if  his  negligence 
is  slight  as  compared  with  that  of  the  defendant  whose 
negligence  is  gross,  he  may  recover,  and  the  comparison 
must  be  made  by  the  jury.  Parker  v.  Lake  8.  d  M.  8.  B. 
Co.,  20  111.  App.  280. 

In  Wisconsin,  also,  it  has  been  declared  that  this  pro- 
vision of  the  act  does  not  affect  the  judicial  power  of  the 
(•ourt  to  determine  tlie  legal  sufficiency  of  the  evidence 
tending  to  prove  the  fact  of  negligence  or  contributory 
negligence.  Ilaring  v.  Great  'Northern  R,  Co.,  137  Wis. 
367. 

In  Kiley  v.  Chioa{fo,  M.  d  St.  P.  R.  Co.,  138  Wis.  215, 
it  was  said :  "Did  the  legislature  intend  by  the  provisions 
of  subdivision  5  of  sec.  1816,  as  amended,  to  confer  judicial 
power,  vested  in  the  court,  on  the  jury?  It  declares:  'In 
all  cases  under  this  act  the  question  of  negligence  and 
contributory  negligence  shall  be  for  the  jury.'  In  their 
general  sense  the  words  are  but  a  declaration  of  the  law 
as  it  exists,  namely,  that  when  the  court  has  fbuuil  that 
there  is  legal  evidence  tending  to  show  negligence  or 
contributory  negligence,  it  is  for  the  jury  to  determine 
from  the  evidence  adduced  whether  negligence  or  con- 
tributory negligence  exists.'^ 
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Kansas  at  first  adopted  the  rule  of  comparative  negli- 
gence^ and  afterwards  repudiated  it.  While  it  was  in 
effect  that  court  held:  "It  is  a  question  of  fact  for  the 
jury  to  determine  whether  there  has  been  negligence,  and 
its  nature  and  degree;  but  it  is  a  question  of  law  for 
the  court  to  determine  what  degree  of  care  and  diligence 
on  the  one  side  and  of  negligence  on  the  other  will  entitle 
the  plaintiff  to  recover."  dmlkins  v,  Mathews^  5  Kan. 
191. 

We  are  satisfied  that  in  a  proper  case,  where  the  evi- 
dence or  lack  of  evidence  is  so  clear  that  reasonable  minds 
could  not  differ,  the  power  is  with  the  court  to  direct  n 
va*dict;  but  in  all  otlier  cases  under  this  statute  the  issues 
must  be  left  to  the  jury. 

Where  the  facts  in  evidence  tend  to  show  both  negli- 
gence and  contributory  negligence,  the  duty  to  make  the 
comparison  rests  with  the  jury,  unless  more  than  slight 
contributory  negligence  of  the  plaintiff,  in  comparison 
with  that  of  defendant,  is  so  clearly  shown  that  it  would 
be  the  dutv  of  the  trial  court  to  set  aside  a  verdict  in 
favor  of  the  plaintiff.  Ordinarily,  wherever  there  is  room 
for  a  difference  of  opinion  upon  these  questions,  they 
must  be  sulmiitted  to  the  jury.  In  line  with  this  idea, 
in  Georgia  it  :s  held  that  where  the  plaintiff's  negligence 
is  shown  to  havi*  been  the  sole  cause  of  the  injury  he  can- 
not recover,  and  that  where  his  negligence  is  shown  to 
be  a  part  of  the  cause  of  the  injury  his  recovery  will  be 
divided  in  part.  The  court  say :  "For  the  apportionment 
of  damages  according  to  the  relative  fault  of  the  parties, 
there  seems  to  be  no  standard  more  definite  than  the 
enlightened  opinion  of  the  jury.  ♦  ♦  *  But  it  should 
not  be  overlooked  that  the  defendant  is  not  to  be  deemed 
in  fault  at  all,  unless  there  was  a  failure  to  exercise  or- 
dinary or  reasonal)le  diligence."  Georgia  R.  d  B.  Co.  v. 
Neely,  56  Ga.  540;  Atlanta  &  R.  A.  L.  R.  Co,  v.  Ayers,  53 
Ga,  12. 

The  question,  then,  remains  whether  the  evidence  in 
this  case  so  conclusively  establishes .  contributory  negli- 
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gence^  as  a  matter  of  law,  that  the  plaintiff  is  not  en- 
titled to  have  the  facts  as  to  his  negligence  and  that  of 
the  defendant  submitted  to  the  jury  for  comparison*  We 
are  unable  to  say  that  the  negligence  of  the  deceased  in 
attempting  to  remove  the  hand-car  from  the  rails,  after 
he  had  ample  time  to  have  saved  himself,  in  view  of  the 
fact  that  he  was  entitled  to  presume  that  the  approaching 
train  was  coming  at  the  usual  and  ordinary  rate  of  speed, 
was  so  great  as  to  require  us  to  say  that,  as  a  matter  of 
law,  there  can  be  no  recovery.  If  the  jury  should  con- 
sider, after  hearing  evidence  in  behalf  of  the  defendant, 
that  the  negligence  of  both  parties  was  equal,  or  that  the 
negligence  of  the  deceased  was  more  than  slight  in  com- 
parison with  that  of  defendant,  then  there  can  be  no  re- 
covery, under  all  the  authorities  we  have  examined.  1 
Thompson,  Law  of  Negligence,  ch.  10;  1  White,  Personal 
Injuries  on  Railroads,  ch.  17. 

The  cases  cited  by  defendant  with  respect  to  the  duties 
of  section  foremen  in  keeping  a  lookout  for  trains,  and 
the  particular  cases  in  which  the  facts  were  that  section 
foremen  in  charge  of  hand-cars  were  caught  by  moving 
trains  in  cuts  on  the  main  line  at  a  distance  from  a  sta- 
tion, and  at  a  point  where  trains  might  be  exi)ected  to  be 
running  at  their  full  rate  of  speed,  are  not  applicable  to 
this  case,  where  the  accident  occurred  within  the  yard 
limits,  and  where  both  custom  and  law  required  a  slow 
movement  of  the  train  and  proper  signals.  Furthermore, 
the  eases  referred  to  were  decided  at  a  time  when,  as  the 
law  stood,  contributory  negligence  of  any  degree  was  a 
complete  bar  to  a  recovery,  and  they  are  not  applicable 
to  the  enlarge^  liability  under  the  statute. 

It  is  our  view  that  it  was  the  duty  of  the  court,  under 
the  facts  in  evidence,  to  instruct  the  jury  upon  the  law 
of  negligence,  and  for  that  body  to  say  whether  negligence 
existed  on  the  part  of  either  deceased  or  defendant;  to 
determine  whether  that  of  the  deceased,  if  any,  was  slight, 
I  and  that  of  the  defendant,  if  any,  gross  in  comparison,  and 

either  to  refuse  a  recovery,  if  they  find  that  the  negligence 
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of  tbe  deceased  was  equal  to  or  more  than  slight  as  com- 
pared with  that  of  defendant,  or  to  diminish  the  amount 
of  recovery  in  projKirtion  to  the  amount  of  negligence  at- 
tributable to  the  deceased,  in  case  they  find  his  negligence 
was  slight  in  comparison. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 


Beversbd. 


Babnbs,  J.,  dissenting. 


T  am  unable  to  concur  in  the  majority  opinion.  The 
plaintiflPs  undisputed  evidence  in  this  case  shows  that 
Disher  was  the  foreman  of  the  section  men  upon  the  hand- 
car at  the  time  the  accident  occurred ;  that  for  six  or  seven 
months  he  had  worked  on  the  section  where  he  was  killed ; 
that  he  had  passed  around  the  curve  and  through  the  cut 
in  question  an  innumerable  number  of  times;  that  it  was 
the  well-known  rule  and  custom,  and  Disher  had  been  in- 
structed, to  never  run  his  hand-car  around  the  curve  and 
through  the  cut  without  sending  a  man  ahead  to  flag  the 
cut  and  see  that  no  train  was  approaching.  He  also  knew 
the  rule  that  foremen  and  trackmen  were  required  to  keep 
out  of  the  way  of  regular  trains,  late  trains,  special  or 
wild  trains  running  at  all  rates  of  speed,  and  that  he  could 
expect  to  meet  such  trains  at  any  and  all  times.  Notwith- 
8tanding  this,  and  his  knowledge  of  the  existing,  physical 
conditions,  and  knowing  that  it  was  his  duty  to  keep  out 
of  the  way  of  all  such  trains,  so  as  to  allow  them  to  proceed 
at  full  speed,  lie  went  into  the  cut  with  a  heavily  ladened 
hand-car,  without  stopping  to  look  or  listen,  and  without 
sending  a  man  ahead  to  flag  the  cut.  He  knew  of  the  rule, 
for  the  testimony  shows  that  before  the  day  of  the  accident 
he  had  always  flagged  this  curve;  but  on  that  day,  while 
hurrying  to  his  dinner,  he  neither  stopped  his  car  nor  took 
any  precaution  whatever  to  protect  himself,  and  utterly 
failed  to  consider  the  lives  of  the  section  men  under  his 
charge  until  he  saw  the  approaching  train.  '  Then  it  was 
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too  late  to  remove  the  car  from  the  track  before  the  tarin 
struck  him.  The  plaintiff's  own  eyidence,  therefore,  makes 
out  a  case  of  ntter  recklessness  on  the  part  of  the  deceased. 
He  was  clearly  guilty  of  gross  contributory  negligence  in 
running  bis  band-car  into  the  cut  wh^e  he  wag  sbrucky 
without  having  sent  a  man  ahead  to  watch  for  and  warn 
the  passenger  train,  which  he  might  have  expected  was 
approaching;  and  but  for  his  own  negligence  in  that  re- 
spect be  would  not  have  been  killed.  I  am  unable  to  under- 
stand how  reasonable  minds  can  reach  different  con- 
clusions upon  the  undisputed  testimony  found  in  this 
record.  Chicago,  B.  d  Q.  R.  Co.  v,  Healy,  5  Neb.  (Unof.) 
225;  Cincinnati,  N.  O.  &  T.  P.  R,  Co,  v.  Holland,  117  Tenn. 
257,  96  S.  W.  758. 

In  Chica4fo,  B,  d  Q.  R.  Co.  v.  EeaJy,  supra,  the  deceased 
was  a  section  foreman  on  the  defendant's  road,  and  on  the 
morning  of  the  accident  he,  w^'th  five  others  of  the  section 
crew  under  his  charge,  started  over  the  track  upon  a  hand- 
car, going  to  their  work.  At  a  certain  point  on  his  section 
the  defendant's  track  makes  a  sharp  curve  through  a  cut. 
The  deceased  and  his  crew  went  into  this  curve,  just  as 
Disher  did  in  the  case  at  bar,  without  stopping  to  send  a 
man  ahead  to  flag  the  curve.  While  proceeding  through 
the  cut  an  extra  train  appeared,  running  30  or  40  miles  an 
hour.  As  soon  as  the  deceased  saw  the  train  he  exclaimed: 
"Here  she  is;  get  her  off,  boys!"  The  hand-car  was 
stopped,  and  all  hands  undertook  to  remove  it  from  the 
track.  Before  it  could  he  removed  the  train  struck  it,  and 
the  deceased  was  instantly  killed.  On  those  facts  it  was 
held  that  there  was  no  negligence  shown  on  the  part  of  the 
company,  and  that  the  cause  of  the  injury  was  the  reckless 
negligence  of  the  deceased  in  going  into  the  cut  without 
flagging  it. 

Therefore  I  am  of  opinion  that,  even  if  the  defendant  was 
guilty  of  negligence,  its  negligence  was  slight  in  compari- 
son to  that  of  the  plaintiff's  decedent,  which,  as  we  have 
seen,  amounted  to  gross  contributory  negligence.  To  such 
a  case  the  provisions  of  section  4,  ch.  21,  Comp.  St.  1911, 
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have  no  application.  That  section  provides  that  in  all 
actions  hereafter  brought  against  any  railway  company  to 
recover  damages  for  personal  injuries  to  an  employee,  or 
when  such  injuries  have  resulted  in  his  death,  the  fact  that 
the  employee  may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery,  when  his  contributory  neg- 
ligence was  slight,  and  that  of  the  employer  was  gross  in 
comparison,  but  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to 
such  employee.  All  questions  of  negligence  and  contribu- 
tory negligence  shall  be  for  the  jury. 

As  I  view  the  provisions  of  this  section,  they  have  no 
application  to  a  case  where  the  negligence  of  the  employee 
was  gross,  and  where  a  fair  consideration  of  plaintiffs 
own  evidence  establishes,  beyond  question,  gross  contribu- 
tory negligence  on  the  part  of  the  employee.  In  such  a  case 
the  provisions  of  the  statute  leave  no  question  for  the  con- 
sideration of  the  jury.  It  was  not  intended  that  in  such  a 
case  there  would  or  could  be  a  comparison  of  negligence  as 
between  the  employee  and  the  employer.  Notwithstanding 
the  clear  provisions  of  this  statute,  the  majority  insist 
that,  according  to  the  facts  established  in  this  case,  the 
right  of  recovery  should  have  been  submitted  to  the  jury. 
Upon  this  proposition  I  am  utterly  unable  to  concur  with 
my  associates. 

As  I  view  the  case,  the  trial  court  properly  instructed 
the  jury  to  return  a  verdict  for  the  defendant,  and  its  judg- 
ment should  be  affirmed. 


Otob  County,  appellant,  v.  Mrs.  J.  C.  Brown,  appellee. 

FnJED  February  25,  1913.    No.  17,037. 

WitaecMS:  Febb:  PB0CEn)iNGS  Before  Commissioners  of  Insanity. 
llBder  section  50,  ch.  40,  Comp.  St.  1911,  witnesses  before  the 
board  of  commissioners  of  insanity  are  entitled  to  the  same  fees 
as  witnesses  in  the  district  court,  and  are  entitled  to  have  the 
same  allowed  and  paid  out  of  the  county  treasury  in  the  usual 
manner. 
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Otoe  Coiintj  t.  Brown. 

Appbal  from  the  district  conrt  for  Otoe  county :  John 
B.  Rapes,  Judge.    Affirmed. 

D.  W.  Livingston,  for  appellant. 

W.  H.  Pitzer  and  Paul  Jessen^  contra. 

Letton,  J. 

This  is  an  appeal  by  the  county  of  Otoe  from  a  judgment 
of  the  district  court  reversing  an  order  of  the  board  of 
county  commissioners  disallowing  a  claim  for  the  fees  of 
a  witness  who  testified  before  the  board  of  commissioners 
of  insanity.  At  the  request  of  the  person  informed  against 
as  being  insane,  a  subpoena  was  issued  for  the  appellee  to 
appear  before  the  board  of  insfoiity  commissioners  at  the 
hearing.  She  appeared  at  the  time  and  place  specified,  was 
sworn  and  testified;  and  after  the  hearing  the  clerk  of  the 
board  certified  the  costs  of  the  hearing,  including  her  wit- 
ness fees,  to  the  board  of  county  commissioners. 

The  county  contends  that  there  is  no  authority  given  the 
board  of  commissioners  of  insanity  to  tax  the  costs  of  any 
proceedings  had  before  them;  that  witness  fees  are  costs, 
and  that,  in  the  absence  of  a  statute,  no  costs  can  be  taxed 
and  none  recovered.  Section  50,  ch.  40,  Comp.  St.  1911, 
prescribes  the  compensation  of  the  commissioners  of  in- 
sanity, the  clerk,  the  examining  physician,  and  the  sheriflf, 
and  provides  further:  ''Witnesses  shall  be  entitled  to  the 
same  fees  as  witnesses  in  the  district  court  The  compen- 
sation and  expenses  provided  for  above  shail  be  allowed 
and  paid  out  of  the  county  treasury  in  the  usual  manner/^ 
Section  20  of  tlie  act  relating  to  the  powers  of  the  commis- 
sioners provides:  "For  the  purpose  of  discharging  the 
duties  required  of  them,  they  shall  have  power  to  issue 
subpoena  and  compel  obedience  thereto,  to  administer 
oaths,  and  do  any  act  of  a  court  necessary  and  proper  in 
the  premises."  Under  these  provisions  it  seems  clear  that 
the  county  authorities  have  the  same  power  and  the  same 
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duty  with  reference  to  the  payment  of  witnesses  before  the 
conunissioners  of  insanity  as  with  reference  to  the  pay- 
ment of  other  costs  charged  against  the  county  in  I^al 
proceedings. 
The  judgment  of  the  district  court  is  therefore 


Affirmbd. 


Allbn  H.  Psuyn  v.  State  of  Nebraska* 

Filed  Febbt7Abt  26,  1913.    No.  17,647. 

1.  Orimlnal  Law:  Iitstbtjctions:  Re\'iew.  One  cannot  predicate 
error  upon  an  Instruction  when  he  has  requested  the  court  to 
instruct  the  Jury  substantially  to  the  same  effect 

2. :    Evidence:   Review.    Where  the  evidence  in  a  criminal  case 

is  conflicting,  but  the  testimony  on  behalf  of  the  state,  if  believed 
by  the  jury,  is  amply  sufficient  to  sustain  a  conviction,  this  court 
will  not  interfere. 

3.  Homicide:  Sufficienct  of  Bvidbncb.  Evidence  examined,  and  Held 
to  sustain  the  verdict. 

Error  to  the  district  court  for  Dodge  county :  Conrad 
HOLLENBBCK,  JuDGE.    Affirmed. 

F.  Doleml  and  A.  S.  Ritchie,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  Frank  E.  Edgerton 
and  George  L.  Loomis,  contra. 

Letton,  J. 

The  plaintiff  in  error,  who  will  hereafter  be  denominated 
defendant,  was  charged  with  the  crime  of  murder  in  the 
first  degree.  He  pleaded  not  guilty,  and  was  found  by  the 
jury  guilty  of  the  crime  of  manslaughter.  From  a  judg- 
ment on  this  verdict  he  prosecutes  error. 

Tlie  errors  complained  of  all  relate  to  the  giviuj?  or  re- 
fusal of  instructions,  except  that  it  is  claimed  that  the  evi- 
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dence  fails  to  show  that  the  defendant  used  excessive  force 
in  repelling  an  assault. 

Patrick  Gorey  is  a  saloon-keeper  in  the  town  of  North 
Bend.  The  deceased,  Michael  Gorey,  was  his  brother. 
While  Michael  had  no  pecuniary  interest  in  it,  the  evi- 
dence shows  that  he  was  often  in  the  saloon,  and  sometimes 
assisted  his  brother  in  the  business.  The  defendant  is 
about  34  years  of  age,  and  was  employed  by  his  father, 
who  was  in  the  hay  business,  as  foreman  of  a  gang  of  men 
engaged  in  baling  hay.  On  Christmas  day,  1911,  the  day 
of  the  tragedy,  the  defendant  went  into  the  Gorey  saloon 
for  the  purpose  apparently  of  settling  with  his  father  for 
his  own  work  and  the  work  of  some  of  the  men.  The  father 
deducted  some  money  from  his  wages  and  that  of  the  men 
for  some  time  which  he  claimed  had  been  lost,  and  some 
loud,  boisterous  and  profane  language  was  used  between 
them  in  this  dispute.  The  father  and  son  then  walked 
toward  the  back  end  of  the  saloon  near  the  stove,  still  dis- 
puting and  using  profane  and  vulgar  language  towards 
each  other.  Michael  Gorey,  the  deceased,  was  standing  be- 
hind the  bar.  At  this  time  Patrick  Gorey  stepped  over 
towards  the  defendant,  and  said :  "Al.,  look  here,  we  don't 
want  you  in  here.  We  don't  sell  you  at  all,  and  please  go 
out."  This  he  refused  to  do.  Michael  Gorev  then  came  from 
the  west  end  of  the  bar,  holding  an  automatic  pistol  in  his 
hand.  The  testimony  in  behalf  of  the  state  tends  to  prove 
that  the  pistol  was  unloaded,  rusty  in  the  barrel,  and  that 
it  had  not  been  loaded  for  two  years,  and  that  Michael  held 
the  pistol  at  arms  length,  pointing  to  the  floor  as  he  walked 
towards  the  accused  and  his  father,  while  there  is  evidence 
on  the  part  of  the  defense  tending  to  show  that  the  pistol 
was  partly  raised  and  pointing  towards  the  accused  at  that 
time.  Tn  the  quarrel  with  his  father,  the  accused  made  an 
uncomplimentary  reference  to  the  Goreys,  which  was  heard 
by  Patrick,  but  it  does  not  appear  that  it  was  heard  by  the 
deceased.  According  to  the  witnesses  for  the  state, 
Michael  said  to  the  accused,  as  he  approached  him,  "No 
gun  plays  here  today,  you  go  out,"  and  that  the  accused 
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then  quickly  passed  around  tlie  stove,  pulled  out  a  revolver, 
and  fired  twice  at  the  deceased,  who  was  about  12  feet 
away.  A  fight  then  ensued  between  him  and  Patrick,  in 
which  the  accused  was  knocked  down  ahd  severely  bruised 
by  blows  from  the  pistol  which  Patrick  had  taken  away 
from  him.  The  deceased  lingered  for  two  days,  and  then 
died  from  the  result  of  his  wounds.  ■  The  evidence  on  the 
part  of  the  accused  is  to  the  effect  that  as  the  deceased 
approached  the  accused  he  carried  the  pistol  partly  raised 
towards  the  accused,  that  he  said  to  the  accused :  "Shoot 
now,  I  have  got  the  gun."  And  it  is  argued  that  this  lan- 
guage and  the  conduct  of  the  deceased  justified  in  the  ac- 
cused the  belief  that  he  was  about  to  be  assaulted  with  a 
deadly  weapon,  and  that  his  action  in  shooting  the  de- 
ceased under  the  circumstances  as  they  appeared  to  him 
was  justified  on  the  ground  of  self-defense.  There  is  a 
dispute  in  the  testimony  as  to  the  number  of  shots  heard 
or  that  were  fired.  Tliere  is  positive  testimony  on  the  part 
of  the  state  that  only  three  shots  were  fired,  and  that  they 
were  all  from  the  accused's  revolver,  two  of  which  pene- 
trated the  body  of  deceased,  and  one  fired  by  Patrick  Gorey 
into  the  wall  after  he  obtained  possession  of  the  revolver. 
Several  witnesses  for  the  defendant  who  were  in  and  about 
the  saloon  testify  to  hearing  more  than  three  shots,  and  the 
father  of  the  accused  testifies  that  he  saw  sliots  being  fired 
from  Michael  Gorey's  revolver. 

In  the  endeavor  to  establish  a  higher  grade  of  homicide, 
the  state  introduced  evidence  showing  that  the  defendant 
while  under  the  infiuence  of  liquor  had  quarreled  with  his 
father  in  the  saloon  about  a  year  previously,  and  liad  been 
put  out  by  the  decejiscd,  and  at  that  time  he  had  threat- 
ened "to  go  and  pet  a  gun  and  get  all  of  them ;"  tliat  in  July 
or  August,  1911,  while  in  a  state  of  intoxication,  he  made 
threatening  remarks  about  the  Goreys;  that  in  November, 
1911,  when  refused  a  drink  in  the  saloon,  he  threatened  to 
get  even  with  the  Goreys,  and  that  about  the  same  time  he 
drew  a  pistol  on  Michael  Gorey,  using  language  of  a  na- 
ture to  provoke  an  assault.  It  seems  to  be  established  that 
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there  had  not  been  the  best  of  feeling  between  the  defend- 
ant and  the  Goreys  before  the  day  of  the  homicide. 

It  is  contended  that  the  evidence  is  not  sufficient  to 
justify  a  conviction  of  manslaughter.  This  is  true  if  the 
evidence  on  behalf  of  the  accused  is  alone  considered,  but 
it  is  equally  true  that  if  the  jury  believed  the  testimony 
produced  on  behalf  of  the  state  a  verdict  of  even  a  higher 
degree  than  manslaughter  might  have  been  sustained.  In 
such  a  condition  of  the  evidence,  it  is  for  the  jury  alone  to 
determine  the  weight  of  the  testimony,  and  the  court  is 
bound  by  their  conclusion. 

It  is  next  contended  that  there  is  prejudicial  error  in  the 
instructions  given,  and  in  the  refusal  of  the  court  to  give 
a  number  requested  by  defendant.  Instructions  17  to  20, 
inclusive,  it  is  said  by  counsel  for  the  accused  are  taken 
almost  verbatim  from  the  case  of  Carleton  v.  State^  43 
Neb.  373,  and  it  is  argued  that  there  is  such  a  wide  differ- 
ence between  the  cases  that  the  instructions  given  axe  in- 
applicable. The  principles  of  the  law  of  self-defense  as 
stated  in  these  instructions  are  substantially  sound.  The 
defendant  complains  of  the  use  of  the  expression  in  in- 
struction 17,  that,  if  defendant  was  assaulted  in  such  a 
way  as  to  induce  in  him  "a  reasonable  and  well-grounded 
belief  that  he  was  in  actual  danger.  In  the  same  instruc- 
tion the  jury  were  told :  "Actual  or  positive  danger  is  not 
indispensable  to  justify  self-defense.  The  law  considers 
that,  when  men  are  threatened  with  danger,  they  are 
obliged  to  judge  from  appearances  and  determine  there- 
from as  to  the  actual  state  of  things  surrounding  them, 
and  in  such  cases,  if  persons  act  from  honest  convictions 
induced  by  reasonable  evidence,  they  will  not  be  held  re- 
sponsible criminally  for  a  mistake  as  to  the  extent  of  the 
actual  danger."  The  defendant  himself  requested  the  court 
to  instruct  the  jury  that  "if  at  the  time  he  shot  Mike 
Gorey  he  had  reasonable  cause  to  apprehend  oh  the  part 
of  said  Gorey  a  design  to  do  him  great  personal  injury,  and 
there  was  reasonable  cause  for  him  to  apprehend  im- 
mediate danger,"  and  that  "at  the  time  he  did  so  he  had 
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reamnable  cause  to  believe  it  necessary  for  him  to  shoot 
the  deceased."  In  another  he  requested  the  court  to  in- 
stmct  that  the  important  question  was :  ^^Were  the  circum- 
stances such  as  to  afford  him  (defendant)  just  and  reason- 
able ground  for  believing  himself  to  be  in  such  danger." 
The  distinction  between  the  instruction  requested  con- 
ditioning the  action  of  accused  upon  ^^just  and  reasonable 
ground  for  believing"  and  that  given  by  the  court  making 
the  condition  "reasonable  and  well-grounded  belief*  is  too 
fine  for  us  to  perceive,  and  the  defendant  cannot  predicate 
error  on  a  statement  of  law  which  in  substance  he  requests 
the  court  to  charge.  The  numerous  instructions  upon  the 
ground  of  self*defense  requested  by  the  defendant^  while 
perhaps  not  erroneous,  were  for  the  most  part  unnecessary, 
since  the  propositions  therein  contained  applicable  to  the 
facts  were  for  the  most  part  given  by  the  court  to  the  jury 
upon  its  own  motion.  We  are  further  of  the  Opinion  that 
the  refusal  to  give  the  cautionary  instruction  No.  8  with 
reference  to  verbal  declarations  did  not  prejudice  defend- 
ant. The  testimony  as  to  declarations  on  the  day  of  the 
tragedy  was  given  by  witnesses  both  for  the  state  and  for 
the  defendant,  and  it  was  for  the  jury  to  say  by  a  com- 
parison of  all  the  evidence  which  of  the  witnesses  were  to 
be  believed.  As  to  declarations  or  threats  made  prior  to  the 
day  of  the  tragedy,  the  verdict  shows  that  the  jury  were 
not  influenced  thereby,  or  the  verdict  would  have  been  for 
a  graver  crime. 

Considering  the  w*ole  charge  of  the  court,  as  well  aa 
the  instructions  refused,  we  are  unable  to  see  that  any 
error  prejudicial  to  defendant  was  committed.  On  the 
other  hand,  the  court  would  certainly  have  not  been  justi- 
fied in  giving  the  instructions  requested  by  the  defendant 
in  addition  to  the  28  which  were  actually  read  to  the  jury. 
As  a  general  proposition,  no  good  purpose  is  served  by 
attempting  to  make  hairsplitting  distinctions  in  a  multi- 
tude of  instructions  qualifying  each  other  to  the  confusion 
of  the  ordinary  mind.  The  better  practice  is  to  make  the 
charge  clear  and  simple,  and  yet  at  the  same  time  to  cover 
19 
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the  law  npoD  the  essential  points  iui 
was  done  in  this  case. 

We  are  nnahle  to  find  from  the  « 
did  not  have  a  fair  trial.  The  jucl 
court  IB  therefore 


Pbank  Laeson  t.  State  oi 

TnxD  Fbrrxtabt  25,1918.    1 

Orimliutl  Law:  FoKMnt  Jeofabdi.  ir  durin, 
before  a  maclstrate  It  appeara  to  him 
b«  put  upon  hia  trial  for  a  felony,  an 
new  complaint  to  be  flled,  and  proceed 
criminal  code,  to  sit  as  an  examining 
cause,  and  binds  tbe  accused  over  to  tl 
to  the  felony,  the  fact  that  the  accused 
before  a  court  having  jurisdiction  of 
constitute  a  good  plea  tn  bar  to  the  Inl 
the  district  court     Thompson  v.  State, 

Ebboe  to  the  district  court  for  Me 
H.  Thomas,  Judge.  Affirmed  as  t 
versed  m  to  costs. 

Martin  <6  Bockes,  for  plaiutilf  in 

Grant  (?.  Martin,  Attorney  Ge. 
Edgerton,  contra, 

Lbtton,  J. 

The  defendant  was  arrested  upoi 
and  hattery.  He  was  taken  liefow 
Merrick  county,  arraigned  upon  the  ( 
not  guilty.  A  Jury  was  waived.  I 
by  the  state  and  hy  defendant,  and  h 
was  done,  and  before  any  decision, 
moved  the  court  to  stop  all  furthei 
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put  him  tipon  a  hearing  for  an  offense  not  cognizable  be- 
fbre  a  Magistrate,  and  to  proceed  as  in  other  criminal  casee 
exclusively  cognizable  before  the  district  court.  The  court 
sustained  the  motion,  to  which  the  defendant  excepted. 
A  new  complaint  was  filed,  charging  an  assault  with  in- 
tent to  inflict  great  bodily  injury,  which  is  a  felony.  A 
warrant  was  issued  and  the  defendant  arrested  on  this 
chaise.  He  objected  to  any  hearing  upon  the  latter  com- 
plaint, for  the  reason  that  he  had  already  been  placed  in 
jeopardy.  This  was  overruled,  and  after  a  hearing  the 
court  found  there  was  probable  cause  and  bound  him  over 
to  the  district  court. 

In  the  district  court  an  information  was  filed  upon  the 
same  charge.  The  defendant  interposed  a  plea  in  bar,  set- 
ting forth  specifically  all  the  proceedings  before  the  county 
judge,  and  pleading  that  he  had  already  been  placed  in 
jeopardy,  andl)y  operation  of  law  had  been  discharged  and 
acqiiitted  upon  the  charge  of  assault.  A  demurrer  to  this 
plea  was  filed  by  tlie  state,  which  was  sustained.  The  plea 
in  bar  was  overruled,  and  a  trial  was  had  over  his  objec- 
tions. The  jury  found  that  the  defendant  was  not  guilty 
of  assault  with  intent  to  infiict  great  bodily  injury,  and 
found  that  he  was  guilty  of  assault.  A  motion  to  set  aside 
that  portion  of  the  verdict  finding  the  defendant  guilty  of 
assault  and  a  motion  in  arrest  of  judgment  Were  filed  and 
overruled,  and  a  fine  and  costs  adjudged  against  the  de- 
fendant. 

After  sentence,  defendant  also  filed  a  motion  to  retax 
the  costs,  for  the  reason. that  the  costs  in  the  district  court 
^^Tre  made  in  the  effort  to  convict  him  of  the  alleged  crime 
oif  assault  with  intent  to  inflict  great  bodily  injury,  while 
the  jury  found  that  the  defendant  is  not  guilty  upon  that 
charge.    This  was  also  overruled. 

'the  defendant  assigns  error  of  the  district  court  in  sus- 
tainillg  the  demurrer  to  the  plea  in  bar  and  in  overruling 
the  same,  and  further  complains  that  the  court  erred  in 
overf\iling  the  motion  to  retax  the  costs  in  the  district 
court* 


^ 
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Section  327  of  the  criminal  code  provides :  **If  In  the 
progress  of  any  trial  before  a  magistrate,  under  the  pro- 
visions of  this  chapter,  it  shall  appear  that  the  defendant 
ought  to  be  put  upon  his  trial  for  an  offense  not  cognizable 
before  a  magistrate,  the  magistrate  shall  immediately  stop 
all  further  proceedings  before  him,  and  proceed  as  in  other 
criminal  cases,  exclusively  cognizable  before  the  district 
court."  The  defendant  insists  that  this  provision  is  uncon- 
stitutional as  in  violation  of  section  12,  art.  I  of  the  con- 
stitution, providing  that  no  person  shall  be  "twice  put  in 
jeopardy  for  the  same  oflfense."  The  constitutionality  of 
this  section  we  think  is  really  not  involved  whichever  view 
is  taken  as  to  the  question  of  former  jeopardy,  because  the 
first  complaint  might  be  for  a  misdemeanor  not  identical 
with  the  oflfense  for  which  the  defendant  is  bound  over, 
and  no  such  question  could  then  arise.  The  real  question 
presented  is  not  whether  this  section  is  constitutional,  but 
whether,  when  a  defendant  has  been  put  upon  trial  for  a 
misdemeanor  before  a  magistrate  and  the  trial  has  pro- 
ceeded to  such  an  extent  that  jeopardy  is  attached,  this 
will  be  a  bar  to  a  subsequent  prosecution  for  a  like  oflfense 
accompanied  by  such  circumstances  of  enormity  or  ag- 
gravation as  to  bring  it  within  a  class  made  felonies  by  the 
statute. 

A  like  question  to  that  presented  in  this  caae  was  decided 
at  an  early  day  in  the  history  of  this  state  in  the  case  of 
Thompson  v.  State^  6  Neb.  102.  In  that  case  a  person  was 
accused  and  tried  upon  the  charge  of  petty  larceny.  The 
jury  returned  a  verdict  of  guilty,  and  fixed  the  value  of 
the  property  stolen  at  $35.  Upon  this  verdict  no  judgment 
was  rendered,  but  the  magistrate  required  the  accused  to 
appear  before  the  district  court,  where  he  was  convicted 
of  grand  larceny.  A  plea  of  autrefois  convict  was  inter- 
posed, which  upon  demurrer  was  adjudged  insufficient. 
Upon  review  this  court  sustained  the  district  court,  for  the 
^  reason  that  the  magistrate  had  no  jurisdiction  to  deter- 

[  mine  the  question  of  guilt  of  a  felony,  saying:    "It  should 

I.  be  borne  in  mind  that  it  is  an  indispensable  requisite  to  a 
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plea  of  former  conviction  that  the  court  whose  record  is 
relied  upon  to  sustain  it  had  jurisdiction  of  the  alleged 
offense."  The  same  rule  would,  of  course,  apply  to  a  plea 
of  autrefois  acquit  or  former  jeopardy.  While,  as  defend- 
ant contends^  many  authorities  and  a  number  of  text- 
writers  take  a  different  view  with  respect  to  cases  where 
the  only  difference  in  the  two  crimes  charged  is  one  of  de- 
gree, a  number  of  other  courts  take  the  same  view  as  was 
taken  by  this  court.  State  v.  Reiff^  14  Wash.  664;  State 
V.  Campbell,  40  Wash.  480,  82  Pac.  752;  State  v.  Hatta- 
hough,  66  Tnd.  223;  Commonwealth  v.  Harris ,  74  Mass. 
470;  Commonwealth  v.  Bnhser,  80  Mass.  83;  Cunningham 
V,  State,  80  Ga.  4 ;  Ex  parte  Burke,  58  Miss.  50.  See,  also, 
a  discussion  of  the  subject  in  Warren  v.  State,  79  Neb,  526, 
as  applicable  to  a  prosecution  for  robbery  and  one  for 
murder  based  ui>on  the  same  facts.  An  interesting  dis- 
cussion of  the  whole  question  is  found  in  a  monographic 
note  to  People  v.  McDaniels,  92  Am.  St.  Rep.  81  ( 137  Cal. 
192).  However,  as  was  said  in  State  «•  Campbell^  supra: 
"But  it  will  not  do  to  lay  down  a  rule  to  the  effect  that  in 
a  case  where,  through  inadvertence  or  misinformation  of 
a  prosecuting  officer,  a  defendant  has  been  charged  with  a 
misdemeanor — for  instance,  an  assault  and  battery — and 
it  afterwards  eventuates  that  the  actual  crime  committed 
was  that  of  an  assault  with  intent  to  commit  murder,  or 
even  murder,  the  law  must  be  content  with  punishing  the 
defendant  for  the  crime  of  assault  and  battery  or  allow 
him  to  escape  punishment  altogether,  by  reason  of  the  in- 
ability of  the  state  to  dismiss  the  action  for  assault  and 
battery  and  indict  for  the  greater  offense.  Such  a  deter- 
mination by  a  court  would  surely  be  the  clogging,  instead 
of  the  lubricating,  of  the  wheels  of  justice."  Moreover,  the 
crime  of  assault  with  intent  to  do  great  bodily  injury  is 
not  necessarily  involved  in  the  crime  of  assault  and  bat- 
tery, and  vice  versa.  The  assault  in  the  one  case  may  be 
made  by  threatening  another  with  a  deadly  weapon,  and 
without  the  element  of  battery.  A  great  bodily  injury  is 
ijijnry  to  the  person  of  a  more  grave  and  serious  character 
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than  au  ordinary  battery.  State  v.  GUllett,  66  la.  459.  Tiie 
projaecution  is  based  upon  a  different  section  of  the  statute 
and  the  crime  has  other  constituent  elements.  We  think 
no  error  was  made,  therefore,  by  the  district  court  in  its 
ruling  upon  the  demurrer  and  upon  the  motions  other  than 
to  retax  costs.  As  to  the  latter,  it  seems  clear  that  the 
proceedings  in  the  district  court  were  unnecessary.  We 
think  the  defendant  is  not  justly  chargeable  with  the  in- 
creased costs,  and  that  the  motion  to  retax  should  have 
been  ^sustained.    Biester  v.  State,  65  Neb.  276. 

The  judgment  of  the  district  court  is  affirmed  as  to  the 
judgment  of  conviction,  but  is  reversed  as  to  the  motion  to 
retax  costs^  and  the  cause  is  remanded  for  further  pro- 
ceedings. 

Judgment  aocjobdinoly. 


Bbbse,  C.  J.  dissents. 


THEOPmLUS  HOELLWOETH,  APPELLEE,  V.  MABY  J.  MC- 

CAETHY,  APPELLANT. 

Filed  Fbbbuabt  25, 1913.    No.  18,927. 

Mortgages:  Contract  of  Marrted  Woman:  Durbss.  A  married  wo- 
man who  involuntarily  mortgages  her  separate  estate  or  home- 
stead to  secure  an  individual  Indebtedness  of  her  liushan4  inAJ 
have  the  lien  canceled  in  a  suit  to  foreclose  the  mortgage,  ^hero 
she  was  induced  to  execute  it  by  mortgagee's  threats  to  imprison 
her  husband  for  feloniously  disposing  of  mortgaged  chattels. 

APPEAL  from  the  district  court  for  Greeley   county:  , 
Jambs  N.  Paul,  Judge.    Affirmed  as  modified. 

J,  P.  Boler,  T.  J.  Doyle  and  J.  B.  Sxoain,  for  aiq^llitnfc. 

T.  P.  Lanigan,  W.  F.  Critchfield  and  Lamhert,  ShQtfP^ 
d  Shot  well,  contra. 
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ROSB,  J. 

Plaintiff  brought  this  suit  to  foreclose  a  mortgage  for 
|d,2a0.88  on  720  acres  of  land  in  Greeley  county.  By 
cross-bill  Byers  Brothers  &  CJompany,  defendant,  a  cor- 
l>oration  engaged  in  the  live  stock  conimission  business  in 
South  Omaha,  pleaded  a  subsequent  mortgage  on  the  same . 
property  for  |12,423.93,  and  prayed  for  a  foreclosure 
thereof.  In  both  transactions  defendants  Patrick  H.  Mc- 
Carthy  and  Mary  J.  McCarthy,  his  wife,  are  mortgagors. 
From  a  decree  foreclosing  both  mortgages  defendant  Mary 
J.  McCarthy  has  appealed,  and  will  be  designated  "appel- 
lant." Other  mortgages  aggregating  $8,915.80  were 
pleaded,  and  foreclosure  thereof  was  properly  decreed,  but 
to  prevent  confusion  further  reference  thereto  will  be 
avoided. 

A  quarter-section  of  land  to  which  appellant  held  the 
fee,  and,  in  addition,  an  80-acre  tract  occupied  by  her  with 
her  husband  and  ten  children  as  a  homestead,  were  in- 
eluded  in  the  mortgages.  Appellant  concedes  that  the 
other  incumbered  lands  are  subject  to  foreclosure.  The 
(luestion  to  be  determined  is  whether  appellant  voluntarily 
mortgaged  her  80-aere  lioniostead  and  her  separate  estate 
of  160  acres.  That  she  signed  the  mortgages  and  the  notes 
thereby  secure<l  is  not  disputed.  No  defect  in  complying 
with  the  forms  of  the  law  in  regard  to  acknowledgments 
appears  on  tlie  face  of  the  mortgages  themselves.  Directly 
stated,  the  material  defenses  interposed  by  appellant  are 
that  she  was  mentally  incompetent  to  incumber  her  prop- 
erty, and  that  she  was  coerced  into  doing  so  by  threats  of 
mortgagees  that  her  husband  would  be  imprisoned  if  she 
failed  to  execute  tlie  mortgages. 

The  first  of  tlie  defenses  is  not  established.  Appellant 
understood  the  transactions,  and  knew  that  her  acts  might 
deppive  her  and  her  offspring  of  their  home.  She  discussed 
these  matters  intelligently  with  her  husband's  creditors. 
She  first  refused  to  sign  the  instruments,  and  for  a  time 
persisted  in  her  refusal  without  the  advice  of  any  one.    In 
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absence  of  her  husband,  she  left  her  home  after  she  had 
been  visited  there  by  his  creditors  and  went  to  the  connly 
seat  to  confer  with  them.  The  evidence  does  not  show 
that  she  was  mentally  incompetent  when  the  notes  and  the 
mortgages  were  signed. 

It  is  argued  that  duress  is  not  properly  pleaded  in  the 
answer  of  appellant,  and  that  therefore  she  is  not  entitled 
to  relief  on  that  ground.  Appellant  repliesthat  her  answer 
is  sufficient,  but,  to  conform  her  pleading  to  her  proofs, 
she  tenders  here  an  amendment  containing  a  better  plea  of 
duress.  It  is  unnecessary  either  to  discuss  the  sufficiency 
of  the  answer  or  to  determine  the  right  of  appellant  to 
amend  it  in  this  court,  for  the  following  reasons:  This  is 
a  suit  in  equity  wherein  there  is  no  issue  to  be  defined  for 
the  guidance  of  a  jury.  All  parties  interested  understood 
that  duress  was  pleaded  as  a  defense,  and  a  large  part  of 
more  than  600  pages  of  testimony  was  directed  thereto. 
To  refute  testimony  tending  to  show  threats,  mortgagees 
cross-examined  appellant's  witnesses,  and  in  contradicting 
them  produced  and  interrogated  other  witnesses.  There 
was  no  objection  that  testimony  offered  by  appellant  to 
prove  duress  was  not  within  the  issues  or  that  it  was  for 
that  reason  incompetent.  No  one  was  misled  or  injured 
by  any  informality  or  imperfection  in  the  answer,  and  it 
will  now  be  given  the  same  interpretation  as  that  adopted 
by  the  pleader,  by  her  adversaries  and  by  the  trial  court. 
For  the  purpose  of  preventing  the  review  of  a  defense 
which  was  perfectly  understood  and  fully  tried,  undue  im- 
portance will  not  be  attached  to  mere  technical  objections 
to  an  answer  in  equity.  An  objection  to  the  authentica- 
tion of  the  bill  of  exceptions  is  likewise  without  merit. 

Did  Ryers  Brothers  &  Company  procure  the  signature 
and  acknowledgment  of  appellant  by  duress?  In  consider- 
ing this  question,  her  physical  and  mental  condition,  the 
surrounding  circumstances  and  the  attitude  of  the  parties 
in  conducting  the  negotiations  and  in  dealing  with  each 
other  are  proi)er  subjects  of  inquiry.  During  her  married 
life  appellant  was  frail  and  excitable.    She  had  10  chil- 
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dren,  the  oldest  being  23  and  the  youngest  3.  Occasionally 
for  many  years  prostration  followed  nervons  attacks.  Two 
physicians  testified  to  the  opinion  that  her  nervous  dis- 
order was  hysteria,  that  it  was  permanent,  and  that  it 
seriously  affected  her  conduct  and  impaired  her  will-power. 
She  lived  with  her  family  on  their  80-acre  homestead  about 
five  miles  from  Greeley  Center.  Her  husband,  after  having 
been  a  prosperous  ranchman,  engaged  extensively  in  the 
live  stock  business.  He  made  his  sales  at  South  Omaha 
stock-yards  through  Byers  Brothers  &  Company,  mort- 
gagee. The  latter  advanced  him  money  to  make  purchases. 
Late  in  the  afternoon  of  May  24,  1907,  B.  F.  Hertzler,  a 
representative  of  mortgagee,  and  Mr.  Shotwell,  its  attor- 
ney, appeared  unannounced  at  the  home  of  api)ellant  in 
absence  of  her  husband,  and  interviewed  her  in  her  own 
house  in  presence  of  her  son  Edward,  who  was  about  21 
years  old.  She  was  distinctly  told  that  an  indebtedness 
of  her  husband,  which  they  were  seeking  to  secure  by  mort- 
gage on  her  real  estate,  was  about  |12,000,  and  that  his 
commission  merchant,  Byers  Brothers  &  Company,  had  a 
chattel  mortgage  on  about  200  head  of  cattle.  It  is  undis- 
puted that  this  information  surprised  her.  She  did  not 
owe  any  part  of  the  indebtedness,  nor  know  of  its  es^ist- 
ence.  She  told  them  her  husband  did  not  have  the  live 
stock  mentioned.  Hertzler  exclaimed:  "That^s  strange." 
They  repeatedly  asked  her  to  consent  to  the  giving  of  a 
real  estate  mortgage  to  secure  her  husband^s  debt,  but 
throughout  the  entire  interview  she  steadfastly  refused  to 
do  so,  and  they  left  her  in  the  evening  with  the  parting  ad- 
monition to  "think  it  over  during  the  night,'*  and  to  come 
to  Greeley  Center  the  next  mornipg,  stating  that  their  train 
left  for  Omaha  about  8 :  30  A.  M.  These  facts  and  conclu- 
sions as  to  what  occurred  at  their  interview  are  proper 
deductions  from  their  own  testimony  and  cannot  be  suc- 
cessfully controverted.  Thus  far  there  is  nothing  to  show 
a  direct  threat  of  imprisonment,  but  enough  was  said  to 
create  in  the  mind  of  appellant  the  fear  that  her  husband 
might  not  escape  punishment  for  felonious  conduct  in  con- 
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nectioD  with  hi»  chattel  mortgages.  This  was  not  the  first 
time  the  nature  of  the  duties  and  obligations  imposed  bj 
her  husband's  chattel  mortgages  had  engaged  her  atten- 
tion. The  evidence  relating  to  direct  threats  of  imprison- 
ment is  conflicting.  Edward,  a  son  of  appellant,  said  re- 
peatedly on  the  witness  stand  that  he  plainly  heard  Hertz- 
ler  say  to  his  mother  that,  '4f  she  didn't  sign,  he  [husband] 
would  have  to  go  to  jail,  and  they  would  eventually  take 
the  property  anyhow."  Appellant  testified  directly  and 
positively  that  Hertzler  made  threats  of  like  import.  Shot- 
well  said  he  heard  no  such  threats.  Hertzler  denied  having 
made  them,  but  admitted  on  cross-examination:  "I  told 
lier  we  didn't  want  to  frighten  her  or  scare  her.  I  told  her 
I  was  sorry  I  had  to  come  in  and  bother  her,  and  I  thought 
she  ought  not  to  be  frightened."  Here  is  an  inference  ft»m 
liis  own  testimony  that  in  presence  of  her  son  he  had  al- 
i*eady  done  something  to  frighten  her.  If  she  felt  free  to 
resist  their  demand  for  a  mortgage  on  the  family  home- 
stead and  on  her  separate  estate  to  secure  a  debt  she  did 
not  owe,  why  was  she  frightened?- 

Edward  testified  that,  after  they  left,  his  mother  walked 
the  floor  crying  and  saying  she  would  have  no  home  for 
lier  children,  and  that  if  she  had  to  sign  a  mortgage  h» 
husband  wouldn't  have  to  go  to  jail;  that  his  mother  had 
not  retired  at  1  o'clock ;  that  he  saw  her  at  4 ;  that  she  was 
nervous  and  agitated ;  that  she  left  with  Iiim  for  Greeley 
Tenter  at  7,  and  that  they  made  the  trip  in  the  rain  dur- 
ing a  thunderstorm.  The  evidence  shows  that  when  she 
I'eached  town  she  went  to  a  store  kept  by  a  brother  of  her 
Inisband ;  that  she  was  excited ;  that  her  eyes  were  inflamed 
from  weeping;  that  she  there  met  her  husband  and  his 
attorney,  J.  R.  Swain;  that  her  husband  pleaded  with  her 
to  sign  the  mortgage,  but  that  she  refused;  that  ao  one 
advised  her  to  protect  the  family  homestead  and  her  sepa- 
rate estate;  that  she  told  Swain  she  would  not  execute 
the  security,  but  that,  if  she  had  to,  she  pref^red  to  give 
a  deed  rather  than  a  mortgage.  After  a  short  conference, 
slie  and  her  husband  and  Swain  went  to  the  latter's  office, 
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wkeire  tliey  met  Hertzler  and  Shotwell.  It  was  understood 
by  all  present  that  her  business  interests  and  her  inten- 
tions were  in  direct  conflict  with  the  wislies  of  her  hus- 
band. On  the  witness  stand  Swain  said  he  thought 
appellant  had  asked  him  at  the  store  if  her  husband's  con- 
duct had  been  criminal,  and  he  admitted  that  he  might 
have  advised  her,  if  the  facts  stated  by  her  were  correct, 
that  her  husband  was  in  no  position  to  stand  a  lawsuit. 
In  any  event,  Swain  gave  her  no  encouragement  in  her  oft 
repeated  purpose  not  to  sign  a  mortgage.  He  did,  how- 
ever, advise  her,  when  she  was  suffering  from  the  ordeals 
described,  when  she  was  confronted  in  his  office  by  three 
men  who  were  impatiently  insisting  on  her  signature^ 
when  she  was  struggling  with  a  mother's  impulse  to  pro- 
tect the  home  of  herself  and  her  children,  and  when  she 
was  seized  with  a  fear  that  lo  do  so  would  result  in  the 
imprisonment  of  her  husband,  that  it  would  be  better  to 
give  a  mortgage  than  a  deed.  This  identical  advice  had 
been  given  by  Hertzler  the  evening  before.  After  Hertz- 
ler and  Shotwell  had  started  to  the  station,  she  hastily 
signed  the  mortgage.  They  returned,  left  it  in  the  hands 
of  Swain  for  acknowledgment,  and  rushed  to  the  train. 
Api)ellant  then  went  to  the  residence  of  a  friend  in  town, 
said  she  had  been  compelled  to  mortgage  her  property, 
and  that  she  would  lose  her  home.  She  spent  the  greater 
part  of  the  day  there  in  hysterics  and  in  bemoaning  her 
fate.  She  testified,  without  objection,  that  she  was  induced 
by  threats  to  sign  the  mortgage,  and  the  evidence  and  cir- 
cumstances, when  considered  as  a  whole,  sustain  her  in 
that  view.  She  successfully  resisted  the  importunities  oj^ 
the  creditor  of  her  husband.  She  did  not  yield  to  his  plead- 
ing, nor  to  the  advice  of  his  counsel,  but  she  signed  the 
mortgage  when  the  agent  who  had  threatened  her  husband 
with  imprisonment  started  to  the  station  in  disappoint- 
ment. She  was  not  a  free  agent  in  the  sense  that  she  vol- 
untarily executed  the  mortgage.  She  did  not  act  on  her 
own  judgment.  The  advice  of  her  husband  and  of  his  at- 
torney, under  the  circumstances  of  this  case,  does  not  avoid 


252  NEBRASKA  REPORTS.  [Vol.  93 


Hoellworth  r.  MeOarihj. 


the  consequences  of  duress.  She  was  moved  by  fear  which 
overpowered  her  will.  The  duress  applies  with  equal  force, 
to  appellant's  offer  to  execute  a  deed.  In  equity^  therefore, 
the  family  homestead  of  80  acres  and  her  separate  estate 
of  160  acres  are  not  incumbered  by  the  mortgage  which  she 
was  unduly  induced  to  execute,  and  as  to  that  property  the 
foreclosure  is  erroneous.  Nebraska  Central  Building  d 
Loan  Ass'n  v.  McCandless,  83  Neb.  636.  Only  a  brief 
reference  to  the  controlling  facts  and  conditions  has  been 
made,  but  all  of  the  evidence  has  been  carefully  read  and 
weighed. 

Was  plaintiflPs  mortgage  on  the  same  land  procured  by 
duress?  It  was  executed  at  an  earlier  date — November 
15,  1906.  If  the  procuring  of  this  mortgage  iEUid  the  one 
already  discussed  had  been  planned  by  the  same  person, 
the  methods  adopted  would  scarcely  have  been  more 
similar.  Plaintiff's  mortgage  is  a  renewal  of  older  obliga- 
tions of  Patrick  H.  McCarthy,  appellant^s  husband.  His 
mortgage  indebtedness  to  plaintiff  consisted  of  a  number 
of  items  aggregating  with  interest  f  8,801.03,  June  2,  1906. 
About  that  time  the  entire  debt  was  due  the  First  Na- 
tional  Bank  of  Greeley,  except  |1,000  owing  to  one  of  its 
officers.  The  first  of  the  original  items  was  a  loan  of 
$3,000,  April  15,  1905,  and  a  later  one  was  a  note  for 
|3,567  given  by  McCarthy,  January  16,  1906,  for  the  pur- 
chase price  of  cattle,  and  discounted  by  the  bank.  The 
latter  note  was  secured  by  a  chattel  mortgage  on  cattle. 
Some  time  during  the  winter  or  spring  of  1906,  McCarthy 
disposed  of  the  cattle  without  satisfying  the  lien  of  the 
chattel  mortgage.  The  loans  were  excessive  and  could  not 
properly  be  carried  by  the  bank.  Three  of  its  officers 
und(*rtook  to  relieve  it  of  the  load  created  by  McCarthy's 
paper  and  to  obtain  security  in  the  form  of  a  mortgage 
on  the  720  acres  of  land  owned  by  McCarthy  and  wife. 
The  bank  officers  were  Theophilus  Hoellworth,  plaintiff, 
of  Greeley  Center,  Cornelius  Bradley,  of  Wolbach,  A.  P. 
Cully,  of  Loup  City.  There  was  no  attempt  to  disguise 
their  anxiety  to  relieve  the  bank  and  to  procure  real  estate 
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securily.  Who  should  carry  the  loan?  The  business 
sagacity  of  these  bank  officers  cannot  be  doubted.  Mc- 
Carthy was  willing  to  give  security  in  the  form  demanded. 
Appellant  alone  objected.  The  amount  due  the  bank  and 
its  officer  was  included  in  a  mortgage  executed  by  Mc- 
Carthy and  wife  to  Bradley,  June  2,  1906.  For  the  same 
debt  with  accrued  interest  plaintiff,  as  Bradley's  trans- 
feree, procured  on  November  15,  1906,  another  mortgage 
which  is  the  subject  of  foreclosure  herein.  Should  the 
separate  estate  of  appellant  and  the  family  homestead  be 
sold  to  satisfy  plaintiffs  mortgage?  Her  answer  is  that 
her  signature  and  acknowledgment  were  in  both  instances 
procured  by  threats  that  her  husband  would  be  imprisoned 
if  she  failed  to  execute  the  mortgages.  The  question 
presented  requires  an  examination  of  the  circumstances 
relating  to  both  transactions.'  Many  of  the  facts  are  not 
in  dispute,  but  the  bank  officers  deny  every  imputation  im- 
plying duress.  No  part  of  the  indebtedness  was  appel- 
lant's,  nor  did  she  receive  any  of  the  consideration  for  her 
husband's  notes.  Her  first  business  interview  with  the 
bank  or  with  any  of  its  officers,  according  to  her  own 
story,  occurred  late  in  May,  1906,  when  plaintiff  came  to 
her  house  one  afternoon,  in  absence  of  her  husband,  and 
told  her  the  latter  had  borrowed  a  large  amount  of  money, 
and  asked  her  to  sign  a  mortgage  on  her  real  estate,  and 
was  told  bv  her  that  she  was  not  aware  that  her  husband 
owed  him  or  his  bank  anything.  A  few  days  earlier  she 
had  been  in  Montana  at  the  death-bed  of  a  brother,  and 
her  account  of  her  trip  indicates  that  she  had  recently 
been  in  hysterics  from  which  she  had  not  recovered.  She 
said  that  she  was  ill  and  weak  during  her  interview  with 
plaintiff;  that  he  told  her  he  had  given  the  money  to  her 
husband  who  furnished  chattel  security;  that  he  did  not 
find  the  security  there;  that  her  husband  had  left  himself 
in  a  bad  place;  that  something  had  to  be  done;  that  she 
was  frightened;  that  she  refused  to  sign  the  mortgage; 
that  after  her  liusband  had  been  informed  of  the  interview 
he  went  to  Greeley  Center,  saw  the  bankers,  and  told  her 
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to  come  to  town ;  that  Bhe  went  to  the  bank,  Jane  2, 1906^ 
and  first  refused  to  sign  the  mortgage,  but  finally  did  so 
through  fear  inspired  by  plaintiff's  threat  that  h^  hns- 
band  would  be  punished  criminally  if  she  did  not  yield. 
McCarthy  testified  that  plaintiff  reminded  him  of  the 
chattel  mortgage,  and  told  him  he  would  be  sent  to  the 
penitentiary  if  he  did  not  give  them  a  lien  on  the  land; 
that  lie  communicated  this  threat  to  his  wife  who  went 
into  hysterica  While  plaintiff  denies  that  he  had  made 
any  threat,  he  admits  that  he  had  the  interview  in  absence 
of  api>ollant's  husband;  that  he  went  to  her  house  to  pro- 
cure a  real  estate  mortgage;  that  he  visited  with  her  on 
the  subject ;  that  possibly  he  said  to  her,  "This  new  loan 
was  to  take  up  the  loan  secured  by  the  chattel  mortgage;" 
tliat  she  told  him  her  iiusband  "would  have  to  mend  his 
ways,"  To  arouse  a  sense  of  fear,  it  was  not  necessary  to 
advise  her  tliat  the  mortgaged  chattels  were  missing.  She 
would  know  witliout  being  told  that  they  were  not  in  the 
feed  yards,  thougli  she  had  knowTi  nothing  of  her  hus- 
band's banking  transactions.  A  covert  threat  may  fairly 
be  inferred  from  plaintiff's  own  testimony,  and  it  was  as 
effe<*tive  for  the  i)urpose  of  inspiring  fear  as  a  direct  state- 
ment. Its  very  refinement  may  have  made  it  appear  more 
ominous  to  a  hysterical  w^oman.  In  any  event,  it  is  proper 
to  hold  from  all  tlie  evidence  that  appellant,  when  the 
family  homestead  and  her  separate  estate  were  at  stake, 
was  able  to  resist  every  inducement,  but  the  fear  pi*odueed 
by  threats  to  imprison  her  husband.  There  was  no  at- 
tempt to  foreclose  the  Bradley  mortgage,  but  it  was  used 
five  months  later  to  obtain  for  the  very  person  who  had 
procured  it  by  duress  another  mortgage  on  the  same 
property  to  secure  tlie  same  debt.  Appellant  persistently 
refused  to  execute  the  mortgage  pleaded  in  plaintiff^s  peti- 
tion, but  finally  yielded  through  the  same  fear  that  con- 
trolled her  judgment  when  she  signed  and  acknowledged 
the  Bradley  mortgage. 

Plaintiff  has  a  lien  on  McCarthv's  land,  but  his  mort- 
gage  should  be  canceled  in  so  far  as  it  purports  to  incum- 
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ber  appellant's  separate  estate  of  160  acres  and  the  family 
homestead  of  80  acres.  The  same  relief  is  granted  as  to 
the  mortgage  of  Byers  Brothers  &  Company.  In  other 
respects  the  decree  below  is  affirmed,  the  costs  in  this 
court  to  be  taxed  in  equal  proportion  to  plaintiff  and 
Byers  Brothers  &  Company. 

Affibmbd  as  modified. 
Lbtton,  J.,  not  sitting. 


Richard  A.  Upstill,  appellant,  v.  Stephen  H.  Kyneb, 

APPELLEE. 
FiLXD  Februabt  25, 1913.    No.  17»069. 

1.  Judgptnent:  Rbs  Judicata.    The  rule  Is  well  settled  that  a  Judgment 

of  a  court  of  competent  Jurisdiction  upon  questions  directly  in- 
volved in  one  suit  is  conclusive  as  to  those  questions  in  a  subse- 
quent action  between  the  same  parties. 

2.  Waters:    Injunction:    Evidknce.    Record  examined,   and  no  com- 

peteAt  evidence  found  to  sustain  any  of  the  allegations  in  plain- 
tiff's petition  not  covered  by  a  former  adjudication  between  the 
parties. 

Appeal  from  the  district  court  for  Brown  connty; 
WiLUAM  H.  Wbstov  BR,  JuDGB.    Affirmed. 

J.  B.  Smith,  for  appellant. 

J.  A.  DougldSy  contra. 

Pawoett,  J. 

From  a  judgment  of  the  district  court  for  Brown  county, 
dismissing  his  suit  for  an  injunction,  plaintiff  appeals. 

The  pleadings  in  the  case  are  unnecessarily  voluminous. 
So  much  so  that  no  attempt  will  be  made  to  set  them  out 
in  detail.    Plaintiff  and  defendant  are  tlie  owners  of  ad- 
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joining  mill  properties  on  Long  Pine  creek  in  Brown 
county.  The  stream  runs  from  south  to  north,  and  the 
mill  of  plaintiff  is  north  of  that  of  defendant.  Plaintiff 
commenced  the  construction  of  his  dam  in  1883,  and  com- 
pleted the  same  and  erected  his  mill  shortly  thereafter. 
Defendant's  grantor  constructed  the  dam  and  erected  the 
mill  now  owned  by  defendant  in  1885.  Defendant  be- 
came the  owner  of  the  property  within  a  year  or  two  there- 
after. The  parties  have  had  more  or  less  trouble  and  liti- 
gati(m  ever  since  that  time.  The  purpose  of  the  present 
suit  may  be  gatliored  from  the  prayer  of  the  petition,  which 
is:  '*That  the  defendant  be  permanently  enjoined  from 
continuing  tlie  use  of  any  obstructions  or  placing  any  ob- 
structions on  liis  said  dam  or  race,  and  from  continuing 
or  raising  his  dam  or  race  any  higher  than  it  was  in  the 
year  1887  when  defendant's  grantor  owned  and  oi)erated 
said  dam  and  race,  and  that  the  defendant  may  be  per- 
manently enjoined  from  obstructing  in  any  manner  the 
free  flow  of  water  in  Long  Pine  creek  as  it  flowed  when 
the  defendant's  grantor  owned  and  operated  said  dam  and 
race  in  the  year  1887;  and  that  defendant  may  be  per- 
manently enjoined  from  impeding  in  any  manner  the  flow 
of  said  water  and  then  releasing  it  and  causing  it  to  flow 
in  large  and  unusual  volumes  into  the  plaintiff's  race  and 
dam,  and  from  making  any  repairs  to  defendant's  dam  or 
race  by  means  of  manure  or  other  offensive  substances, 
and  for  such  other  and  further  relief  as  justice  and  equity 
may  recjuire." 

The  contention  of  defendant  is  that  all  of  the  matters 
for  which  plaintiff  prays  relief  in  the  above  prayer  were 
adjudicated  between  the  parties  by  a  decree  of  the  district 
court  for  Brown  county,  entered  in  a  suit  between  the 
same  parties,  April  24,  1905.  In  that  case  defendant  here 
was  plaintiff*,  and  plaintiff  here  was  defendant.  Each  was 
seeking  an  injunction  against  the  other  and  each  obtained 
relief  in  the  decree.  The  pleadings  filed  and  the  decree 
entered  in  that  case  w(Te  introduced  in  evidence  in  this. 
We  have  carefully  examined  them  and  find  that  the  de- 
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fendant's  plea  of  res  judicata  is  fully  established  and 
should  be  sustained.  The  prayer  of  plaintiff's  petition  in 
this  case  is  identical  with  the  prayer  for  affirmative  relief 
in  his  answer  in  that  case,  with  the  single  exception  of 
that  portion  of  the  prayer  in  this  case  which  asks  the  court 
to  enjoin  the  defendant  from  making  any  repairs  to  his 
dam  or  race  by  means  of  manure  or  other  offensive  sub- 
stances. Upon  that  point  the  evidence  is  uncontradicted 
that  in  1909  defendant  removed  his  old  dam,  which  was 
constructed  of  wood,  earth  and  various  other  kinds  of  ma- 
terial, and  built  in  place  thereof  a  solid  and  substantial 
dam  of  concrete,  reinforced  w^ith  steel  cables;  and  that 
none  of  the  offensive  substances  complained  of  are  now 
used  in  and  about  any  part  of  his  dam  or  race.  The  decree 
of  April  24,  1905,  adjudicated  all  of  the  matters  embraced 
in  plaintiff's  prayer  in  this  suit.  No  appeal  was  taken 
from  that  decree  by  either  party,  and,  if  defendant  is 
violating  any  of  its  terms,  plaintiff  can  obtain  prompt  and 
full  relief  in  the  district  court. 

We  might  properly  end  this  opinion  here,  as  we  have 
now  disposed  of  everything  specifically  contained  in  the 
prayer  of  plaintiff's  petition;  but,  under  the  prayer  for 
general  equitable  relief,  we  will  consider  the  allegations  in 
plaintiff's  petition  that  defendant,  by  raising  his  dam  from 
time  to  time,  has  created  such  a  pressure  of  water  that  for 
a  number  of  years  tbere  has  been  a  flow  of  water  under- 
ground, through  the  sandy  formation  of  the  valley,  which 
has  extended  to  plaintiff's  dwelling-house  and  rendered 
the  stone  basement  thereof  damp  and  unhealthy  to  such 
an  extent  that  it  has  seriously  impaired  the  health  of  Mrs. 
Upstill.  The  evidence  shows  that  plaintiff's  residence  is 
280  feet  down  stream  from  defendant's  dam.  Plaintiff 
testifies  that  the  ground  has  a  natural  and  even  slope. 
The  stream,  after  leaving  defendant's  mill  and  land,  runs 
in  a  northwesterly  direction  for  some  little  distance  and 
then  turns  and  flows  almost  directly  east  and  passes 
within  from  20  to  30  feet  of  plaintiff's  house.  At  the  point 
where  it  passes  plaintiff's  house  it  is  directly  north  of  the 
20 
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eastern  portion  of  defendant's  dam.  B^iring  in  mind  the 
fact  that  the  general  course  of  this  stream  is  north,  if  we 
were  to  draw  a  straight  line  from  the  eastern  part  of  de- 
fendant's dam,  down  grade,  dne  north  for  280  feet,  we 
would  come  to  plaintiff's  house,  and  20  to  30  feet  beyond 
that,  and  still  Aoym  grade,  we  would  come  to  the  bed  of 
the  stream.  The  county  surveyor  was  employed  by  both 
plaintiff  and  defendant  to  make  a  survey  and  take  certain 
levela  A  plat  of  this  survey  with  the  elevations  noted 
thereon  is  in  evidence  and  shows  that  the  surface  of  the 
stream  just  below  the  house  is  6J  feet  lower  than  the 
basement  floor  in  the  house.  There  is  no  competent  evi- 
dence in  the  record  that  there  is  any  underflow  of  water 
between  defendant's  dam  and  plaintiff's  house.  There  is 
nothing  but  mere  conjecture  on  the  part  of  plaintiff  that 
the  dampness  in  the  basement  of  his  house  is  caused  by 
such  underflow.  In  addition  to  the  lack  of  evidence  of 
underflow,  it  seems  incredible,  if  there  is  any  such  under- 
flow, that  it  could  affect  plaintiff's  basement.  Water  nat- 
urally seeks  its  level.  This  is  true  whether  it  is  flowing 
above  or  below  the  surface  of  the  ground.  Applying  this 
natural  rule  or  law  of  gravitation,  water  leaving  defend- 
ant's dam  and  flowing  underground  down  ah  even  slope 
for  280  feet  would  not  at  that  point  have  an  elevation  of 
6i  feet  above  a  clear  and  unobstructed  outlet  into  a  flow- 
ing  stream  20  to  30  feet  below. 

Viewed  from  any  standpoint,  we  think  the  judgment  of 
the  district  court  is  right,  and  it  is 

Affibmsd. 


Grace  Armstrong,  Administratrix,  appellee,  v.  Union 
Stock  Yards  Company,  appellant. 

Filed  February  25, 1913.    No.  17,039. 

1.  Ifegllgdnce:  Evidence.  Under  the  evidence  In  this  case,  stated  In 
the  opinion,  the  finding  of  the  jury  that  the  defendant  was  nesfll- 
gent  Is  not  so  clearly  wrong  as  to  require  a  reversal  upon  that 
ground. 
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3.  ^:        COlVTBIBTTIXttT       NtaJGSNCS:         PkBSUMPTIONS  :        BVIDBNCE. 

There  is  a  preBnmption  that  one  In  his  right  mind  and  in  posses- 
sion of  his  faculties  will  take  ordinary  precaution  to  avoid  danger 
and  injury.  The  evidence  of  contributory  negligence  in  this  case, 
stated  in  the  <^inlon,  is  not  so  conclusive  as  to  require  this  court, 
as  a  matter  of  law,  to  hold  that  such  presumption  was  overcome 
and  contributory  negligence  estaUlshed,  contrary  to  the  verdict 
of  the  Jury. . 

3.  XMonages:  PnauHpnoNs:  Rbvibw.  There  is  no  conclusive  pre- 
sumption of  law  that  the  preisent  earnings  of  an  able-bodied,  active 
and  intelligent  young  man,  under  26  years  of  age,  will  not  be  in- 
creased in  the  future.  The  court  will  not  reverse  as  excessive  a 
Judgment  for  damages  resulting  from  his  death,  solely  upon  the 
ground  that  such  present  earnings  are  so  small. 

Appbal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judgb.    Affirmed. 

Frank  T.  Ransom,  and  Oreene,  Breckenridge,  Ourley  d 
Woodrough,  for  appellant 

George  E.  Bertrwnd,  McCMton,  Oaines  d  Smith  and 
Guy  R.  C  Read,  contra. 

SSDGWIGK,  J. 

ThomaB  Armstrong  was  struck  and  killed  by  a  car  that 
was  being  switched  by  the  defendant  company.  His 
mother,  Grace  Armstrong,  as  administratrix  of  his  estate, 
brought  this  action  in  the  district  court  for  Douglas 
county,  alleging  that  the  death  of  the  deceased  was  caused 
by  the  negligence  of  this  defendant  Upon  the  trial  there 
was  a  rerdict  and  judgment  for  the  plaintiff,  and  the  de- 
fendant has  appealed. 

The  defendant  denied  the  allegations  of  negligence  on 
its  part,  and  alleged  contributory  negligence  on  the  part 
of  the  deceased,  and  also  contended  that  the  verdict  is  ex- 
cessive. 

1.  T^he  firik  contention  of  the  defendant  is  that  the  de- 
CMsed,  tinder  the  circumstances  in  this  case,  must  be  con- 
sidered to  have  been  a  trespasser,  or  at  least  a  mere 
licensee,  upon  the  tracks  of  the  defendant,  and  that  there- 
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fore  the  defendant  was  not  under  the  ^'obligation  that 
might  arise  toward  one  injured  at  a  recognized  crossing 
or  pathway,  and  there  was  no  reason  why  appellant's 
switching  crew  should  have  anticipated  that  one  of 
Cudahy's  men  would  place  himself  in  such  a  dangerous 
position  on  the  track  that  be  could  not  extricate  himself, 
nor  that  Cudaliy's  men  would  not  protect  themselves 
against  the  movement  of  the  cars  on  these  tracks,  for  they 
used  this  track  as  a  convenience  to  themselves  in  passing 
to  and  from  the  repair  shop,  and  were  required  to  exercise 
a  higli  degree  of  care."  This  contention  is  clearly  not 
justified  by  the  evidence.  The  deceased  was  in  the  employ 
of  the  Cudahy  Packing  Company.  That  company  had  a 
covered  inclosuro  in  or  near  the  switching  yards  of  the  de- 
fendant. Within  this  inclosure  there  was  a  shed  with  a  nar- 
row platform  on  each  side  thereof,  used  for  the  purpose  of 
cleaning  and  icing  the  refrigerator  cars  of  the  packing 
company.  Forty  or  fifty  men  were  employed  by  the  pack- 
ing company  in  this  service.  This  shed  was  a  long  narrow 
structure,  used  by  the  men  in  handling  the  ice  and  for 
similar  purposes,  and  the  platforms  extending  along  eacli 
side  were  very  narrow,  and  were  high,  to  correspond  with 
the  height  of  the  platform  of  the  cars  to  be  cleaned  and 
iced.  On  each  side  of  this  shed  there  was  a  switching 
track,  upon  which  the  refrigerator  cars  were  placed  for 
cleaning  and»  icing,  and  were  located  so  near  the  platforms 
tliat  the  men  could  pass  readily  from  the  platforms  to 
the  cars.  At  the  east  end  of  the  platform  there  was  a  step 
and  "handhold"  which  the  men  used  in  passing  to  and  from 
the  shed  and  platform.  The  employees  of  the  defendant 
company  were  engaged  in  switching  coal  cars;  and,  to  use 
the  expression  of  the  witnesses,  they  "kicked"  two  cars 
along  one  of  these  tracks  into  the  inclosure  of  the  x>acking 
company;  that  is,  the  switching  engine  was  pushing  a 
train  of  several  cars  towards  this  switching  track,  and 
detached  two  of  the  forward  cars  and  allowed  them  to  run 
by  their  own  momentum  along  this  track  into  the  said  in- 
closure.   The  cars  were  running  at  a  sihhhI  of  three  or  four 
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miles  an  hour  when  they  entered  the  inclosure.  Several 
witnesses  testified  that  neither  coal  cars  nor  any  others, 
except  refrigerator  cars  of  the  packing  company,  were 
expected  or  allowed  npon  the  switch  track  witiiin  the 
packing  company's  inclosure,  except  npon  rare  occasions 
when  a  car  was  pushed  there  at  the  request  of  the  packing 
company  for  the  purpose  of  removing  the  accumulations 
from  the  cleaning  of  the  refrigerator  cars.  Other  wit- 
nesses testified  that  the  defendant  company  was  at  liberty 
to  use  these  tracks  at  its  own  convenience,  and  that  it 
frequently  did  so.  This  evidence  being  somewhat  conflict- 
ing upon  this  point,  there  is  no  doubt  that  the  jury  might 
find  that  the  former  proposition  was  established  by  the 
evidence. 

It  is  very  manifest  from  these  conditions  that  the  em- 
ployees of  the  packing  company  were  not  trespassers  in 
going  to  and  from  their  cars  over  these  tracks  in  this  in- 
closure, nor  were  they  licensees.  They  were  acting  in  the 
regular  course  of  their  employment,  and  were  entitled  to 
that  protection  which  should  be  accorded  to  men  who  were 
where  it  was  not  only  their  right,  but  their  duty,  to  be. 
This  is  virtually  conceded  by  the  defendant  in  its  answer 
in  the  admission  that  the  deceased  "received  certain  in- 
juries on  the  premises  of  the  Cudahy  Packing  Company 
at  South  Omaha,  Nebraska,  from  which  he  died."  Sev- 
eral witnesses  testified,  and  the  plaintiff  contends,  tliat 
the  universal  practice  had  been  to  push  these  refrigerator 
cars  along  the  switch  track  with  an  engine  that  could  be 
heard  by  the  workmen,  which  enabled  them  to  avoid 
danger;  that  these  cars  on  this  occasion  moved  without 
noise,  and  there  was  no  lookout  stationed  to  warn  the 
workmen  of  danger ;  and  that  the  defendant  was  negligent 
in  this  respect,  and  also  in  driving  these  unusual  cars  onto 
these  tracks  without  notice  or  warning  to  the  employees 
of  the  packing  company.  The  jury  must  have  found  that 
the  defendant  was  negligent  in  these  respects ;  and,  while 
the  evidence  at  some  points  is  somewhat  conflicting,  we 
cannot  say  that  this  finding  is  so  clearly  wrong  as  to  re- 
quire a  reversal. 
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2.  The  defendant  insists  that  the  deceased  was  g^lty 
of  contributory  negligence  which  was  the  proximate  cause 
of  his  death.  The  deceased  and  another  employee  ot  the 
packing  company,  who  was  a  witness  at  the  trial,  were  on 
the  platform  referred  to  and  near  the  end  where  the  step 
and  ^'handhold"  were.  This  witness  testified  that  the  de- 
ceased had  some  of  his  tools  with  him,  and  was  about  to 
go  from  the  shed,  where  he  had  been  at  work,  to  the  tool 
house,  a  few  rods  distant.  Some  triyial  conversation 
passed  between  the  deceased  and  the  witness,  and  im- 
nlediately  the  witness  heard  a  scream,  an^  turning,  saw 
the  deceased  between  the  platform  and  the  moving  car, 
which  was  so  close  to  the  platform  tUat  the  decesfled  was 
immediately  killed.  The  theory  of  the  defense  is  that  the 
deceased,  while  engaged  in  this  conversation  with  tlie  wit- 
ness, was  careless  of  his  own  safety,  and  must  have  stepped 
from  the  platform  without  turning  his  face  toward  the 
direction  from  which  the  cars  were  coming,  and  without 
any  precaution  to  avoid  the  accident  which  followed.  In 
such  case  there  is  always  the  presumption  that  a  man  in 
his  right  mind  and  with  the  use  of  his  faculties  will  take 
the  ordinary  precautions  for  his  own  safety.  If  the  jury 
believed  from  the  evidence  that  the  manner  of  throwing 
this  car  into  the  inclosure  was  an  unusual  one,  and  not  to 
be  expected  by  the  employees,  that  it  moved  with  little,  if 
any,  noise,  and  that  the  car  was  so  different  in  its  con- 
struction from  the  refrigerator  cars  ordinarily  placed  upon 
those  tracks,  and  so  much  lower,  not  being  much  above 
the  high  platform  on  which  the  deceased  stood,  that  the 
deceased,  if  he  had  looked  for  the  refrigerator  car,  might 
not  have  seen  the  car  in  question,  they  might  reasonably 
have  found  that  the  presumption  of  ordinary  care  was  not 
overcome  by  this  evidence.  It  follows  that  the  verdict  was 
not  so  wiioUy  unsupported  by  the  evidence  that  we  can 
say,  as  a  matter  of  law,  that  it  is  clearly  wrong. 

3.  The  jury  assessed  the  plaintiff's  damages  at  f7,e00. 
The  defendant  contends  that  this  is  grossly  excessive  and 
is  not  supported  by  the  evidence.     The  deceased  was  a 
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young  man  not  over  25  years  of  age.  The  interest  on 
fT^OO  at  6  per  cent,  would  nearly,  if  not  quite,  equal  the 
salary  that  he  was  receiving,  so  that,  if  those  dependent 
on  him  for  support  were  receiving  his  whole  salary,  f  7,000 
would  be  much  more  than  the  present  worth  of  such  bene- 
fits during  the  expectation  of  life  of  the  beneficiaries,  as 
shown  by  this  evidence.  We  think,  however,  that  this  is 
not  the  true  measure  of  the  value  of  the  life  of  the  de- 
ceased to  those  beneficiaries.  There  is  no  certainty,  and 
perhaps  not  even  a  probability,  that  the  present  earnings 
of  an  active  young  man  of  that  age  are  the  limit  of  his  full 
capacity.  What  were  the  reasonable  probabilities  of  his 
future  earnings,  and  the  future  necessities  of  the  bene- 
ficiaries? It  is  always  difficult  in  such  cases  to  deter- 
mine the  exact  measure  of  the  pecuniary  loss,  and  this 
duty  devolves  ui>on  the  jury.  They  must  take  into  con- 
sideration the  condition  of  the  parties  and  all  of  the  cir- 
cumstances disclosed  by  the  evidence,  and  determine  what 
sum  will  make  full  compensation  for  the  loss  sustained. 
We  cannot  say  from  this  evidence  that  the  finding  of  the 
jury  in  this  respect  is  so  clearly  wrong  as  to  require  the 
court,  as  a  matter  of  law,  to  overrule  it. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


State,  ex  rel.  CrrY  of  Lincoln,  appellee,  v.  Chicago, 
Bock  Island  &  Pacific  Railway  Company,  appel- 
lant. 

Filed  February  25, 1913.    No.  17,678. 

1.  Htinicipal  Corporations:  Streets:  Vacation.  Under  the  statute  In 
force  In  1892  and  1893,  the  mayor  and  council  of  the  city  of  Lin- 
coln had  authority  to  vacate  streets  and  alleys  in  said  city»  and 
the  vacated  portions  reverted  to  the  owners  of  the  adjacent  lots. 
Comp.  St,  1893,  ch.  13a,  art.  I,  sec,  67,  suhd.  IV. 

2. >—:  :   »    The  ordinance  of  1892  held  to  vacate  that 
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portion  of  P  street  taken  and  occupied  by  the  defendant  company 
as  Its  station  and  switching  grounds,  and,  the  company  then  being 
the  owner  of  the  adjacent  lots,  the  Tacated  portiMi  became  the 
property  of  the  company. 

8. :    Railboaob:    Viabuctb.    The  city  of  Lincoln  cannot  compel 

a  railroad  company  to  construct  a  viaduct  over  its  property  occu- 
pied by  its  station  and  switching  tracks  where  there  la  no  public 
way  or  street 

Appeal  from  the  district  court  for  Lancaster  county: 
P.  Jambs  Cosgravb,  Judgb.    Reversed  and  dismissed. 

M.  A.  Low,  P.  E.  Walker,  E.  P.  Holmes  and  G.  L.  De 
Lacy,  for  appellant. 

Foster  d  McOlenahan  and  Burr,  Oreene  d  Oreene, 
contra. 

Sedgwick,  J. 

In  March,  1907,  the  mayor  and  council  of  the  city  of 
Lincoln  duly  enacted  and  approved  an  ordinance  decree- 
ing the  necessity  of  a  viaduct  and  approaches  thereto 
"over  and  across  the  tracks  of  certain  railway  companies 
in  and  over  P  street  of  the  city  of  Lincoln,"  and  requiring 
the  defendant  company  to  construct  a  viaduct  over  and 
across  its  railway  tracks  at  P  street.  At  the  general  city 
election  of  that  year  the  plan  was  approved  and  the  mayor 
and  council  empowered  to  require  its  construction.  In 
August  of  the  following  year  the  mayor  and  council  duly 
passed  and  approved  an  ordinance  for  that  purpose.  The 
company  having  neglected  to  construct  the  viaduct,  this 
action  was  brought  in  the  district  court  for  Lancaster 
county  to  obtain  a  peremptory  writ  of  mandamus  to  com- 
pel it  to  do  so.  Upon  trial  in  that  court  the  issues  were 
found  in  favor  of  the  city,  a  peremptory  writ  ordered  as 
prayed,  and  the  defendant  company  has  appealed. 

There  is  no  question  raised  as  to  the  regularity  of  the 
preliminary  proceedings,  but  it  is  contended  by  the  de- 
fendant that  there  is  no  public  street  over  its  right  of  way 
at  the  place  in  question,  and  that  therefore  the  city  of 
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Lincoln  is  without  authority  to  compel  the  construction 
of  the  viaduct.  This  question  depends  upon  the  construc- 
tion and  meaning  of  the  ordinance  known  as  ordinance 
No.  218,  also  known  as  No.  1641,  enacted  in  July,  1892, 
entitled:  "An  ordinance  providing  for  the  passage  of  the 
railway  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Comjmny  across  and  through  the  streets  and  alleys  of  the 
city  of  Lincoln,  in  the  county  of  Lancaster,  and  state  of 
Nebraska,  and  vacating  portions  of  certain  streets  and 
alleys  in  said  city  for  the  purpose  of  giving  right  of  way 
and  other  privileges  in  said  city  to  said  railway  company." 
The  seventh  section  of  this  ordinance  is  as  follows:  "That 
all  of  that  part  of  P  street  in  said  city  lying  south  of  lots 
9,  10,  11  and  12,  in  block  13,  Kinney's  O  Street  addition 
to  said  city,  be,  and  the  same  is  hereby,  vacated."  That 
part  of  P  street  described  in  this  section  was  about  200 
feet  in  length,  and  at  that  time  the  defendant  company 
owned  the  lots  abutting  thereon  on  each  side  of  the  street. 
Under  the  statute  then  in  force,  if  a  street  of  the  city  was 
vacated,  the  territory  so  vacated  reverted  to  the  owners  of 
the  adjacent  lots. 

It  is  contended  by  the  city  that  the  mayor  and  council 
were  without  authority  to  vacate  the  streets  of  the  city, 
and  that  the  proper  construction  of  the  ordinance  is  that 
it  grants  a  right  of  way  to  the  company  over  the  streets 
of  the  city,  and  does  not  vacate  the  streets  for  any  other 
purpose.  Upon  the  first  contention  it  is  sufficient  to  say 
that  the  statute  then  in  force  expressly  authorized  the 
mayor  and  council  "to  open,  widen,  or  otherwise  improve, 
vacate,  care  for,  control,  name,  and  rename  any  street, 
avenue,  alley,  or  lane,  parks,  and  squares,  within  the  limits 
of  the  city."  Comp.  St.  1893,  ch.  13a^  art.  I,  sec.  67, 
subd.  rV.  Some  authorities  are  cited  by  the  relator  hold- 
ing that  the  city,  under  such  a  statute,  cannot  vacate  a 
public  street  solely  for  the  purpose  of  donating  it  to  some 
individual  or  corporation,  but  those  authorities  are  not 
applicable  for  two  reasons :  First,  because  in  those  cases 
the  streets  when  vacated  remained  the  property  of  the 
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city,  and,  of  course,  could  not  be  disposed  of  as  a  pure 
gift  or  donation ;  second,  because  in  this  case  the  ordiniMice 
was  somewhat  in  the  nature  of  a  contract,  and  was  enacted 
for  the  public  benefit  to  procure  the  defendant  company 
to  construct  its  line  through  the  city  for  the  convenience 
of  the  citizens  and  traveling  xmblic  generally,  as  well  as 
for  the  accommodation  of  the  company. 

The  twelfth  section  of  the  ordinance  i»*ovided  that  the 
company  and  its  successors  and  assigns  are  '^given  and 
granted  the  right  and  privilege  of  occupying  so  much  of 
said  streets  and  alleys,  vacated  by  this  ordinance,  as  said 
railway  company,  its  successors  and  assigns,  may  at  any 
time  desire  for  its  railroad,  switches^  side-tracks,  depots 
and  other  railroad  purposes."  It  is  contended  that  this 
shows  that  the  intention  was  merely  to  create  a  right  of 
way  over  the  streets  vacated,  and  not  to  vacate  the  streets 
named  for  other  purposes.  It  will  be  noticed  that  the 
title  of  the  act  specifies  that  it  is  the  purpose  to  grant  a 
right  of  way  through  the  streets  and  alleys  of  the  city  and 
to  vacate  portions  of  said  streets  and  alleys,  not  only  for 
the  purpose  of  giving  a  right  of  way,  but  also  to  give 
"other  privileges"  in  said  city.  The  first  section  of  the 
ordinance  granted  a  right  of  way  "over,  through,  along 
and  across  (naming  12  streets),  together  with  the  right  of 
way  upon,  along  and  across  all  alleys  crossed  or  inter- 
sected by  said  located  Une."  This  section  does  not  men- 
tion the  vacating  of  any  streets,  and  was  sufficient  for  the 
purpose  of  granting  a  right  of  way,  if  that  was  all  that 
was  intended.  O  street  was  then,  as  it  is  now,  the  main 
thoroughfare  of  the  city,  and  section  1  also  provide^  that 
no  more  than  two  tracks,  including  the  main  line,  should 
he  constructed  over  O  street.  The  ordinance  ali^o  pro- 
vided that  the  company  shall  not  construct  more  tiian 
three  tracks,  including  the  main  line,  across  L,  M,  N  and 
Monroe  avenue,  which  lie  iuunediately  south  of  P  street, 
and  not  to  exceed  four  tracks,  including  its  main  lii;iej 
across  Q  and  R  streets,  which  lie  immediately  norths  snd 
there  is  no  limitation  of  the  number  of  tracks  to  be  placed 
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across  P  street  It  was  provided  that  the  company  shall 
QLaintain  an  arc  light  of  2,000  candle  power  on  M,  N  and 
O,  three  streets  immediately  south  of  P  street,  and  on  Q, 
B  and  Vine,  three  streets  immediately  north,  but  made 
no  provision  for  maintaining  a  light  at  P  street.  The 
ordinance  also  required  the  company  to  pave  and  keep  in 
repair  as  a  street  a  strip  of  ground  immediately  west  of 
its  depot,  25  feet  wide,  "so  as  to  connect  with  O  street  and 
with  P  street  in  said  city,'*  thus  enabling  the  traffic  on  P 
street  to  pass  over  on  O  street,  as  it  was  prevented  from 
crossing  on  P  street  This  provision  the  company  has 
fully  complied  with.  In  due  time  after  the  enactment  of 
this  ordinance  the  company  took  possession  of  that  part 
of  P  street  that  was  vacated  by  the  seventh  section  of  the 
ordinance,  and  constructed  its  switch  tracks  and  other 
im^wvements  thereon,  erected  its  station  building  im- 
mediately adjoining  it,  and,  in  fact,  extending  slightly 
upon  the  vacated  portion  of  the  street.  The  evidence 
shows  that  some  foot-passengers  have  crossed  over  this 
vacated  strip,  and  that  teams  and  conveyances  have  been 
known  to  cross  it,  but  the  tracks  "have  a  4.}-inch  drop  on 
its  rail,"  and  they  are  not  planked  or  otherwise  prepared 
for  crossing.  There  has  been  no  crossing  there  by  people 
or  conveyances  in  any  different  manner  than  they  might 
cross  or  drive  over  the  railroad  right  of  way  at  any  and 
all  places.  The  property  has  been  in  the  exclusive  pos- 
session and  control  of  the  railway  company  as  much  as 
any  property  devoted  to  a  public  use  could  be,  and  this 
has  been  continued  now  for  much  more  than  10  years. 

Other  sections  of  the  ordinance  vacate  that  part  of 
Twentieth  street  lying  between  P  and  O  streets  which  the 
company  was  required  to  pave,  as  above  stated,  and  also 
a  small  portion  of  two  alleys  through  which  the  riglit  of 
way  extended ;  and  it  is  contended  that  the  provision,  that 
the  company  should  have  the  right  and  privilege  of  oc- 
cupying these  vacated  parts,  indicates  that  the  intention 
was  to  make  a  qualified  vacation  for  right  of  way  only. 
The  railway  company  did  not  own  the  property  abutting 
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on  the  vacated  portions  of  these  two  alleys,  and  it  may 
have  been  thought  necessary,  in  order  to  secure  the  right 
of  way  then  as  against  the  owners  of  the  abutting  prop- 
erty, to  make  special  provision  therefor  in  the  ordinance. 
Whether  the  mayor  and  council  had  power  to  prevent  the 
vacated  portions  of  these  alleys  reverting  to  the  owners  of 
tlie  abutting  property  is  not  now  material  in  this  inquiry. 
Tlie  company  has  occupied  them  under  this  claim  of  right 
for  much  more  than  10  years,  and  it  is  too  late  now  to 
(fuestion  the  right  of  the  company  in  its  depot  and  switch- 
ing grounds  because  of  any  doubt  as  to  the  original  right 
to  occupy  the  vacated  alleys  as  against  the  owners  of  the 
abutting  property.  Under  these  conditions,  it  is  impos- 
sible to  conclude  that  the  vacation  of  the  part  of  P  street 
in  question  by  the  seventh  section  of  the  ordinance  wa>i 
intended  merely  as  a  grant  of  right  of  way.  This  vacated 
portion  of  P  street  became  the  property  of  the  defendant 
company  as  the  owner  of  the  abutting  lots.  This  owner- 
ship and  full  control  of  the  property  has  been  continually 
recognized  by  the  city  authorities  and  the  company  h«is 
held  and  exclusively  occupied  this  territory  for  much  more 
than  10  years.  The  power  given  to  the  city  by  the  statute 
to  compel  the  construction  of  a  viaduct  requires  that  it 
must  be  over  a  railway  track  on  or  across  a  "public  way," 
and  must  be  a  "viaduct  on  or  along  such  street,  under  or 
over  such  track."  Ann.  St.  1911,  sec.  8031.  As  there  was 
no  public  way  or  street  crossed  by  the  railway  tracks  at 
the  proposed  place,  the  city  was  without  authority  to 
compel  the  construction  of  a  viaduct. 

We  do  not  at  this  time  determine  the  right  and  power 
of  the  city  to  now  open  the  street  over  these  station 
grounds  by  condemnation  proceedings,  as  that  question  is 
not  presented  by  the  record. 

The  judgment  of  the  district  court  is  reversed  and  the 

action  dismissed. 

Bevbbsed  and  dismissb. 

Hambb,  J.,  not  sitting 
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Fawobtt,  J.,  dissenting. 

I  am  unable  to  concur  in  the  construction  by  my  asso- 
ciates of  ordinance  No.  218,  published  in  the  Bevised 
Ordinances  of  the  City  of  Lincoln  in  1895  as  No.  1641. 
At  the  time  that  ordinance  was  passed  and  the  streets 
entered  upon  by  the  respondent,  I  do  not  think  either  the 
city  or  the  railway  company  regarded  the  ordinance  as  an 
absolute  and  unlimited  vacation,  for  its  full  width,  of  any 
part  of  P  sireet.  To  my  mind,  the  intent  and  purpose  of 
the  ordinance  was  simply  to  give  the  company  a  right  of 
way  across  the  streets  and  alleys  of  the  city,  named  in 
the  ordinance,  together  with  the  right  to  construct  certain 
side-tracks  across  but  not  along  P  street.  That  it  was 
not  the  intention  of  the  city  to  give  the  company  the 
right  to  erect  its  depot  building  ujwn  P  street,  or  any 
other  street,  is  shown  by  section  4  of  the  ordinance,  which 
provides :  "That  said  railway  company  shall,  within  one 
year,  construct  a  substantial  passenger  depot  building  of 
brick  or  stone,  or  brick  and  stone,  at  or  near  the  north- 
west corner  of  the  intersection  of  O  and  Twentieth  streets 
and  north  of  O  street."  In  order  to  comply  with  this  pro- 
vision of  the  ordinance,  the  company  would  be  compelled 
to  build  its  depot  upon  its  own  ground  lying  north  of  O, 
west  of  Twentieth  and  south  of  P  streets.  This  construc- 
tion is  corroborated  by  the  fact  that  the  company  did, 
within  one  year  thereafter,  construct  its  depot  building 
as  I  have  indicated.  No  part  of  the  foundation  or  walls 
of  the  depot  extends  north  of  block  28,  or  upon  P  street. 
The  only  encroachment  upon  P  street  by  the  depot  is  by 
a  projection  of  the  cornice,  upon  the  north  end  of  the 
baggage  room,  a  few  inches  over  the  south  line  of  P  street. 
That  the  ordinance  was  intended  merely  as  a  grant  of  a 
right  of  way  and  not  as  an  absolute  vacation  of  P  street 
is  sho^Ti  by  the  ordinance  itself.  The  title  of  the  ordi- 
nance reads :  "An  ordinance  providing  for  the  passage  of 
the  railway  of  the  Chicago,  Roek  Island  &  Pacific  Railway 
Company  across  and  through  the  streets  and  alleys  of  the 
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city  of  Lincoln,  in  the  county  of  Lancaster,  and  state  of 
Nebraska,  and  vacating  portions  of  certain  streets  and 
alleys  in  said  city  for  the  purpose  of  giving  right  of  Way 
and  other  privileges  in  said  city  to  said  railway  company." 
The  whole  reference  in  this  title  to  the  question  of  vaca- 
tion is  in  the  last  clause,  "and  vacating  portions  of  certain 
streets  and  alleys  in  said  city  for  the  purpose  of  giving 
right  of  way  and  other  privileges  in  said  city  to  said  mil- 
way  company."  It  will  be  observed  that  in  this  clause  of 
the  title  there  is  not  even  a  comma  separating  the  words, 
"and  vacating  jwrtions  of  certain  streets  and  all^  in 
said  city,"  from  the  words,  "for  the  purpose  of  giving 
right  of  way  and  other  privileges  in  said  city  to  said 
railway  company."  It  seems  to  me  that  words  could  not 
be  used  to  indicate  more  plainly  that  the  vacating  of  cer- 
tain streets  and  alleys  was  to  be  "for  the  purpose,"  and 
for  the  purpose  only,  "of  giving  right  of  way,"  etc.  The 
language  of  the  ordinance  itself  is  in  harmony  with  the 
title,  and  its  interpretation  is  as  unmistakable. 

Section  7  provides:  "That  all  that  part  of  P  street  in 
said  city  lying  south  of  lots  9,  10,  11  and  12,  in  block  13, 
in  Kinney's  O  street  addition  to  said  city,  be  and  the  same 
is  hereby  vacated."  If  the  construction  placed  upon  the 
ordinance  by  the  majority  opinion  is  correct,  then  that 
portion  of  P  street,  lying  south  of  those  four  lots  in  block 
13,  and  north  of  lots  1,  2,  3  and  4  in  block  28,  became  the 
absolute  property  of  the  company,  by  reason  of  the  fact 
that  it  was  then  the  owner  of  the  four  lots  in  block  13 
and  the  four  in  block  28,  above  enumerated,  and  P  street, 
from  the  west  line  of  lot  9  in  block  13,  and  lot  4  in  block 
28,  east  to  Twentieth  street,  no  longer  existed.  If  the 
city  council  considered  that  it  was  so  vacating  that  por- 
tion of  P  street,  wiping  it  oif  the  map  of  the  city,  so  to 
speak,  and  giving  it  to  the  railway  company,  what  did 
either  the  city  or  company  expect  that  the  city  and  the 
public  generally  would  gain  by  the  provision  in  Section  8 
of  the  ordinance,  which  provided  that  the  company  "shall 
dedicate,  pave  and  keep  in  rejmir,  as  a  street,  a  strip  of 
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ground  west  of  its  said  depot  25  feet  wide,  and  through 
said  block  28,  in  Kinney's  O  street  addition  to  Lincoln, 
Nebraska,  so  as  to  connect  with  O  street  and  with  P 
street  in  said  city?"  The  strip  of  ground  specified,  lying 
west  of  the  company's  depot,  would  run  from  O  street 
northerly,  and  would  strike  the  point  where  P  street  had 
formerly  been  some  distance  east  of  the  west  line  of  lot  9, 
in  block  13,  and  lot  4,  in  block  28,  so  that,  while  it  would 
connect  with  O  street  on  the  south,  it  would  not  connect 
with  P  street  on  the  north,  because,  if  the  nvajority  opin- 
ion be  right,  there  was  then  no  P  street  at  the  point  where 
this  25-foot  strip  would  intersect  what  formerly  had  been 
P  street.  In  other  words,  the  northern  termini  of  this 
25-foot  strip  would  be  upon  the  railway  company's  pri- 
yate  land,  which  it  received  under  the  ordinance.  When 
the  right  of  a  city  to  the  control  of  its  streets  is  sought  to 
be  taken  from  it  by  construction,  such  construction  should 
rest  upon  more  reasonable  ground  than  this. 

Again,  it  was  admitted  by  the  respondent  at  the  trial 
"that,  before  the  construction  of  the  railroad,  the  city 
built  a  water  main  on  P  street  at  the  place  in  controversy 
in  this  lawsuit,  and  has  since  said  time  maintained  it;" 
yet  the  ordinance  nowhere  reserves  to  the  city  the  right 
to  go  VL'pon  this  part  of  P  street  for  the  purpose  of  making 
repairs  that  may  at  any  time  be  needed  upon  its  water 
main.  If  the  city  desired  to  go  upon  that  ground  for  the 
purpose  of  renewing  or  repairing  this  water  main,  it  would 
have  to  first  obtain  the  consent  of  the  railway  company, 
or  proceed  as  a  trespasser.  I  do  not  think  either  the  city 
or  company  then  considered,  or  that  the  company  should 
now  be  permitted  to  contend  for  any  such  construction  of 
this  ordinance. 

Again,  section  12  of  the  ordinance  provides :  "That  said 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  its  suc- 
cessors and  assigns,  be  and  the  said  railway  company,  its 
successors  and  assigns,  are  hereby  given  and  granted  the 
right  and  privilege  of  occupying  so  much  of  said  streets 
and  alleys^  vacated  by  this  ordinance,  as  said  railway 
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company,  its  succe^isors  and  assigns^  may  at  any  time 
ilesire  for  its  railroad,  switches,  side-tracks,  depots,  and 
other  railroad  purposes."  What  was  intended  by  this  sec- 
tion? Ts  it  to  be  construed  as  a  mere  jumble  of  words, 
without  purpose  or  meaning  of  any  kind?  Certainly  not. 
The  company  is  "given  and  granted  the  right  and  privi- 
lege of  occupying" — what?  The  other  streets  and  alleys 
over  which  it  might  cross?  No.  It  was  given  and  granted 
the  right  and  privilege  of  occupying  "so  much  of  said 
streets  and  alleys,  vacated  by  this  ordinance."  If  the 
ordinance  absolutely  vacated  those  streets  and  alleys,  the 
land  became  the  property  of  the  company,  and  it  did  not 
need  any  grant  from  the  city  of  the  right  and  privilege  of 
using  it  for  any  purpose  it  saw  fit.  This  provision  was  in- 
serted in  the  ordinance  for  the  reason  that  the  city  and 
the  company  both  knew  that  it  was  not  the  intention  to 
absolutely  vacate  these  streets  and  alleys,  but  to  simply 
give  a  right  of  way  over  and  across  them ;  and  the  grant 
given  by  this  section  was  to  permit  the  company  to  not 
only  cross  the  streets  and  alleys,  designated  as  vacated, 
but  at  any  time,  when  desired  for  its  railroad  switches, 
side-tracks,  depots  and  other  railroad  purposes,  to  occupy 
so  much  of  said  streets  and  alleys  as  would  be  necessary 
for  those  purposes.  This  is  undoubtedly  what  is  meant 
by  the  words  "and  other  privileges"  found  in  the  title  of 
the  ordinance,  following  the  words,  "for  the  purpose  of 
giving  fight  of  way.'-  A  point  is  attempted,  in  the  ma- 
jority opinion,  to  be  based  upon  these  words;  but  I  do  not 
think  it  requires  argument  to  support  the  statement  that 
they  cannot,  by  construction,  be  made  to  grant  any  greater 
rights  than  those  given  by  the  si)ecific  words  of  grant 
with  which  they  are  connected.  The  words  "other  privi- 
leges" cannot  be  construed  to  mean  more  than  "similar" 
privileges.  Privileges  of  like  character.  The  meaning  of 
the  language  is  as  if  the  clause  had  been  written,  "and 
vacating  portions  of  certiiin  streets  and  alleys  in  said 
city  for  the  purpose  of  giving  right  of  way  and  similar 
privileges  in  said  city  to  said  raihvay  company.'' 
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To  my  mind,  section  13  of  the  ordinance  is  also  signifi- 
cant It  reads:  ^*By  the  acceptance  of  the  rights  and 
privileges  hereby  granted,  the  said  railway  company  shall 
be  taken  to  agree,  and  does  hereby  agree,  to  save  and  keep 
said  city  of  Lincoln  harmless  from  the  payment  of  any 
damages,  growing  ont  of  the  rights  hereby  conferred,  in 
favor  of  any  person  whomsoever."  The  only  references  in 
this  section  are  to  rights  and  privileges  granted,  and  not 
to  lands  donated,  by  vacation  or  otherwise.  It  is  another 
circnmstance  in  the  chain  of  circumstances,  tending  to 
show  that  both  the  city  and  the  company  considered  and 
fully  understood  that  all  the  company  was  obtaining  was 
certain  rights  and  privll^es  over  and  across  the  streets 
and  alleys  of  the  city. 

It  is  contended  by  the  city  that,  to  hold  that  the  or- 
dinance absolutely  vacated  that  jwrtion  of  P  street  in 
controversy,  and  thereby,  by  reason  of  the  fact  that  the 
company  owned  the  lots  on  either  side  abutting  thereon, 
transferred  to  the  company  the  title  and  absolute  owner- 
ship of  that  portion  of  the  street  so  vacated,  is  contrary 
to,  prohibited  by,  and  in  conflict  with  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  in 
that  it  constituted  the  taking  of  property  without  com- 
pensation; that  the  ordinance  was  passed  without  a  vote 
of  the  people,  or  an  opportunity  on  the  part  of  any  one  to 
be  heard  in  any  tribunal  as  to  compensation.  It  is  stip- 
ulated that  O  and  P  streets  and  the  various  lettered 
streets  running  east  and  west  from  corporation  line  to 
corporation  line  "were  duly  laid  out  and  dedicated  for 
public  use  as  streets,  and  the  fee  title  thereto  conveyed  to 
the  city  of  Lincoln."  Relator  contends  that,  such  being 
the  case,  if  the  street  was  vacated  as  claimed,  the  title 
to  the  ground  did  not  pass  to  the  abutting  lot-owners,  but 
remained  the  property  of  the  city,  and  became  a  part  of 
its  real  estate,  which  it  could  not  donate  to  the  company, 
nor  even  sell  without  a  vote  of  the  electors  of  the  city,  in 
accordance  with  section  9,  article  II,  chapter  13a,  Com- 
piled Statutes  1891,  which  provides  that  the  mayor  and 
21 
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council  "shall  not  have  power  to  sell  any  real  estate  of  the 
city  unless  authorized  so  to  do  by  a  vote  of  the  majority 
of  the  electors  of  such  city  at  a  special  election  therefOT." 
This  question  is  squarely  decided  adversely  to  the  city  in 
the  second  paragraph  of  the  syllabus  and  in  that  part  of 
the  majority  opinion  upon  which  the  syllabus  is  predi- 
cated. 

P  street  is  one  of  the  main  public  streets  of  the  cily  of 
Lincoln,  extending  from  the  ciiy  limits  on  the  west  to  the 
city  limits  on  the  east.  It  is  well  built  up  on  both  sides 
of  the  street  for  over  a  mile  west  of  the  point  in  contro- 
versy. The  post  office,  the  Lincoln  Hotel,  the  Savoy  Hotel. 
the  Commercial  Club,  the  Elks  Club,  the  Young  Men's 
Christian  Association,  and  many  large  business  buildings 
front  upon  it.  It  is  also  built  up  on  both  sides  with  valu- 
able residences,  solidly  for  many  blocks,  and  partially  so 
for  many  more  blocks  east  of  the  point  in  controversy. 
Rv  a  vote  of  the  electors  it  has  been  decided  that  a  viaduct 
should  be  built  across  the  tracks  of  the  railway  company 
where  they  cross  that  street.  The  necessity  for  such  a 
viaduct  is  not  questioned.  O  street  (the  next  street 
south)  is  frequently  quite  congested.  Numerous  street 
car  lines  run  on  O  street.  It  is  the  main  street  leading  to 
the  city  cemetery.  The  travel  over  it  by  automobiles,  car- 
riages and  wagons  is  more  or  less  continuous,  and  the 
crossing  at  its  intersection  with  respondent's  track  is 
necessarily  more  or  less  attended  with  danger,  notwith- 
standing the  precautionary  steps  taken  by  the  company  to 
prevent  accidents.  With  a  viaduct  across  the  tracks  on 
P  street  the  congestion  on  O  street  would  be  relieved. 
Automobiles  and  other  vehicles  could  pass  over  the  tracks 
without  danger  or  delay.  The  people  living  on  P  street, 
east  of  the  tracks,  would  have  the  use  of  the  street  to  and 
from  the  post  office  and  business  center  of  the  city,  and  the 
thousands  of  citizens  living  west  of  Twentieth  street 
would  have  a  safe  and  never-obstructed  route  to  the 
city  cemetery.  The  proposed  viaduct  would  not  prevent 
or  in  the  least  obstruct  the  company  in  the  free  use  of  the 
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street  for  any  of  the  purposes  specified  in  the  ordinance. 
On  the  contrary^  it  would  give  the  company  such  use  freed 
from  the  dangers  incident  to  the  use  now  being  made  of 
it  by  the  public  on  foot  and  at  times  in  vehicles  of  various 
kindB.  In  the  closing  lines  of  the  opinion  there  is  the 
suggestion  of  a  possible  right  on  the  part  of  the  city  to 
regain  control  of  P  street  by  condemnation  proceedings. 
I  am  unable  to  see  the  justice  in  requiring  the  city  to  re- 
sort to  condemnation  proceedings,  and  to  pay  to  the  com- 
pany, in  such  proceedings,  a  large  sum  of  money,  to  re- 
gain that  for  which  the  company  paid  nothing,  and  which 
it  is  exceedingly  doubtful  if  it  ever  obtained.  There  be- 
ing, to  say  the  least,  grave  doubt  upon  that  point,  such 
doubt  should,  under  the  circumstances  shown  in  this  case, 
be  resolved  in  favor  of  the  city.  It  is  idle  to  say  that  the 
city  received  any  consideration  for  the  conveyance  of  its 
fee  title  to  or  the  surrender  of  its  control  over  a  solid  sec- 
tion of  one  of  its  principal  streets.  The  right  given  the 
company  to  run  its  main-line  track  through  the  center  of 
the  capital  city  of  the  state,  and  to  use  streets  and  alleys 
in  the  heart  of  the  city  for  side-tracks  and  switches,  was 
and  is  worth  to  the  company  many  times  as  much  a«  any 
benefit  it  thereby  conferred  upon  the  city.  The  only  way 
it  will  suffer  from  building  the  viaduct  will  be  in  the  cost 
thereof.  Equity,  and  its  contract  with  the  city,  both  re- 
quire it  to  bear  that  cost  The  district  court  so  found, 
and  I  think  it  should  require  a  much  clearer  case  than  the 
one  before  us  to  warrant  us  in  reversing  that  judgment. 

Tonkdwa  Milling  Co.  v.  Town  of  Toiikawn^  15  Okla. 
672,  is  as  like  the  case  at  bar  as  "two  peas  in  a  pod."  The 
title  to  the  ordinance  in  that  case  is:  "An  ordinance 
granting  a  right  of  way  to  the  Blackwell  and  Soutlieni 
Railway  Company  through  the  town  of  Tonka wa,  Kay 
county,  Oklahoma  territory,  and,  for  the  purpose  of  such 
right  of  way,  vacating  certain  streets,  avenues  and  alleys 
in  said  town  of  Tonkawa."  The  only  difference  in  that 
title  and  the  one  under  consideration  liere  is  the  words  of 
vacation  and  of  the  purpose  therefor  are  transposed.   In 
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the  consideration  of  that  case,  on  page  678,  the  court  say : 
^^Bj  the  express  terms  and  provisions  of  the  ordinance  it 
is  clear  that  nothing  more  was  intended  or  attempted  bj 
the  town  than  to  grant  to  the  railway  company  a  right  of 
way  over  and  across  the  streets  and  alleys  named,  and  the 
right  to  the  railway  company  to  nse  and  occupy  the  same 
for  the  purposes  mentioned."  I  fully  concur  in  that  con- 
struction of  the  ordinance.  I  do  not  see  how  any  other 
construction  can  reasonably  be  placed  upon  the  language 
used.  No  case  has  been  cited,  either  in  the  majority 
opinion  or  in  the  brief  of  counsel,  which  would  sustain 
any  other  construction. 

Rebsb,  C.  J.,  concurs  in  this  dissent 


American  Case  &  Rbgistbb  Company,  appellant,  v.  D. 

J.  Catchpolb,  appellee. 

Filed  Febbuabt  25, 1913.    No.  17,051. 

1.  Pleading:  Answer:    Sufftcienct.    If  there  Is  no  motion  in  th^  trial 

court  to  require  a  more  complete  and  certain  statement  of  facts 
in  an  answer  alleging  fraud  in  procuring  a  signature  to  a  promis- 
sory note,  the  answer  will  be  liberally  construed  in  that  regard  to 
support  the  Judgment. 

2.  Appeal:    Conflicting  Evidence.    A  law  case  tried  by  the  district 

court  without  a  jury  upon  conflicting  evidence  will  not  be  reversed 
upon  appeal,  unless  from  the  whole  record  it  appears  that  the 
Judgment  ifl  clearly  wrong. 

Appeal  from  the  district  court  for  Johnson  county: 
liBANDEE  M.  Pbmbebton,  Judgb.    Affirmed. 

L.  0.  Chapman,  for  appellant 

Btirr^  Oreene  &  Greeiie  and  E,  Ross  Hitchcock ,  contra. 

Sedgwick,  J. 

The  plaintiff  brought  this  action  in  the  district  court 
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for  Johnson  connty  upon  a  note  which  it  was  alleged  in 
his  petition  was  given  for  an  "account  register.'^  The 
allegations  of  the  answer  substantially  admit  the  signing 
of  the  note  by  the  defendant^  but  allege  that  it  was  ob- 
tained by  the  fraud  of  the  plaintiff's  agent.  The  defend- 
ant alleged  that  he  signed  the  order  for  the  machine,  and 
"that  his  name  was  obtained  without  the  knowledge  or 
intention  of  the  defendant  to  the  note  as  well  as  to  the 
said  order,  which  was  done  by  the  use  of  carbon  paper, 
and  the  defendant  was  thus  deceived,  and  his  signature 
was  obtained  to  the  note  sued  on,  without  the  knowledge 
or  intention  of  the  defendant,  by  the  use  of  carbon  paper 
in  this  fraudulent  manner," 

This,  perhaps,  is  not  a  very  artistic  manner  of  pleading 
the  facts  constituting  the  fraud,  but  no  motion  was  made 
for  a  more  definite  statement,  and  the  defendant's  evi- 
dence of  fraud  was  received  without  objection  on  the 
ground  of  any  supposed  insufficiency  of  the  answer.  The 
defendant  testified  positively  to  the  signing  of  the  order, 
and  that  he  only  signed  his  name  once,  and  did  not  know 
at  the  time  that  he  had  signed  any  such  note,  or  that  it 
was  intended  that  he  should. 

The  case  was  tried  to  the  court  without  a  jury,  and  the 
court  found  for  the  defendant  and  dismissed  the  plain- 
tilFs  action.  The  evidence  is  perhaps  conflicting,  but  we 
cannot  reverse  the  judgment  of  the  trial  court  under  such 
circumstances,  if  there  is  a  substantial  conflict,  and  it  does 
not  affirmatively  appear  that  the  finding  is  clearly  wrong. 

The  judgment  of  the  district  court  is 


Affibmed. 
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Mabt  Henzb,  appellant,  y 

APPELl 
PUKD  FlBBUAST  K, 

1.  TftXAtion:  Rxdeuption:  Rnht  o 
act  authorlzlns  the  ezleteace  of 
tbe  husband'B  lands,  she  had  a 
sbould  be  allowed  to  protect  b] 
imprudence  or  ne^ect  ot  ber  h< 
protect  aucb  right  as  well  befi 
wards,  and,  where  tbe  husban 
from  a  sale  tor  taxee,  the  wife  I 
to  redeem  from  auch  tax  aale. 

3. :  :  .    Where,  1 

or  to  be  allowed  to  redeem  fn 
mltted  by  the  owner  ot  the  tax 
deemed  from  that  tbe  land  on  ' 
to  the  plalntlil's  buBband  at  the 
closure  and  sale,  and  that  the  w 
It  follows  that  she  la  at  liber 
premises  by  the  maintenance  ol 

S.  Froceaa:  VAtmrrT.  The  alleged  st 
case  examined,  and  held  to  be  vi 

4.  Taxation:  Rbdsmption:  Rtobt  of 
foreclose  a  tax  lien,  no  sufllciet 
who  was  admitted  by  the  ansv 
interest  In  the  lands  of  her  hi 
deem  from  a  tax  sale  as  though 

Appeal  from  the  district  i 
William  H,  Wbstover,  JuDGf 

Allen  0.  Fisher,  William  i 
Morrissey,  for  appellant. 

Cornelius  Patterson  and  Al 


This  action  was  brought  hj 
against  John  Mitchell  and  <ie( 
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alleged  homestead  from  alleged  tax  lien^  The  petition 
was  filed  in  the  instant  case  December  15,  1908.  It  al- 
leged a  sheriff's  sale  of  the  premises  in  controversy  to  the 
defendant  John  Mitchell  nnder  a  decree  of  foreclosure 
describing  certain  tax  liens,  and  that  the  decree  was  void 
as  to  the  plaintiff  for  the  lack  of  service  upon  her.  The 
prayer  was,  to  be  allowed  to  redeem  from  the  tax  liens 
and  to  quiet  title  in  the  plaintiff.  January  16,  1909,  there 
was  service  upon  the  defendant  Mitchell.  March  29,  1909, 
there  wafi  a  decree  in  favor  of  the  plaintiff  upon  the  evi- 
dence taken  and  according  to  the  prayer  of  tlie  i)etltion. 
It  was  rendered  on  a  default.  April  8,  1909,  the  defend- 
ant Mitchell  filed  an  answer  to  the  plaintiff's  petiticm; 
but  there  is  no  showing  that  this  was  done  by  leave  of 
the  court.  March  4,  1910,  the  plaintiff  filed  a  reply  to 
this  answer,  in  which  she  insists  upon  her  decree  of  Marcli 
29,  1909,  and  denies  the  allegations  of  new  matter  con- 
tained in  the  answer.  February  21,  1910,  there  was  a 
hearing,  according  to  the  bill  of  exceptions,  upon  the  ap- 
plication to  vacate  the  decree  of  March  29,  1909.  This 
proceeding  is  not  shown  by  the  transcript  to  have 
been  journalized.  The  first  bill  of  exceptions  appears  to 
have  been  signed  by  the  judge  April  29,  1910,  and  refers 
to  the  affidavits  given  in  evidence  upon  the  application  to 
vacate  the  decret^  and  on  which  the  hearing  seems,  by  the 
said  bill  of  excei>tions,  to  have  been  had.  ^larch  4,  1910, 
there  was  a  hearing  and  an  order  dismissing  the  plaintiff's 
petition.  Also,  the  plaintiff's  motion  to  set  aside  said 
order  was  denie<l.  The  second  bill  of  exceptions  is  signed 
by  the  trial  judge  April  19,  1910,  and  recites  the  giving 
of  certain  evidence  on  behalf  of  the  plaintiff,  which  is 
therein  specified,  and  also  cm  behalf  of  the  defendant  re- 
cites "his  motion  for  a  judgment  of  dismissal,  which  mo- 
tion was  sustained."  The  petition  in  the  instant  case  al- 
leged, among  other  things,  that  on  and  prior  to  February 
23,  1900,  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  i)ossession  of  the  N.  W.  ^  of  section  18,  town- 
ship 31  north  of  range  46  west,  in  Sheridan  county;  that 
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the  title  of  record  to  said  real  estate  was  in  the  defendant 
George  H.  Henze^  the  hnsband  of  the  plaintiff,  ^'and  as  a 
family  plaintiff  and  said  defendant  Greorge  H.   Henze 
•    •    •    were  residing  upon  the  said  real  estate  as  their 
homestead  at  the  dates  mentioned;"  that  the  decree  in 
fayor  of  the  plaintiff  fonnd  that  on  Jannarj  16,  1909,  in 
said  connty  of  Sheridan,  the  defendant  John  Mitchell  was 
dnly  served  with  a  summons  requiring  him  to  answer  the 
petition  on  or  before  February  8,  1909,  and  that  the  de- 
fendant George  H.  Henze  had  entered  his  general  ap- 
pearance in  the  case,  and  had  waived  the  service  of  the 
summons ;  that  each  defendant  was  in  default  of  a  plead- 
ing; that  the  facts  stated  in  the  petition  were  true;  that 
the  plaintiff  was  entitled  to  the  relief  prayed  in  said  peti- 
tion; that  the  plaintiff  was  entitled  to  redeem  from  the 
purported  sale  and  decree  and  sheriff's. deed  upon  tax  sale 
foreclosure,  upon  payment  into  court,  for  the  benefit  of 
the  defendant  John  Slitchell,  of  the  sum  of  f 281.10,  being 
the  amount  paid  at  the  sale,  with  12  per  cent,  per  annum 
from  date  of  the  said  sale  until  date  of  the  decree,  and 
the  taxes  since  that  date  paid  by  Mitchell  upon  said  tract, 
allowing  therefrom  as  mesne  profits  a  sum  equal  to  the 
annual  taxes  paid.     It  was  decreed  that  the  title  should 
be  quieted  in  the  plaintiff,  "and  as  her  homestead,  free 
and  clear  from  any  lien,  claim  or  demand  of  any  person 
or  corporation,"  and  free  from  any  tax  lien,  claim  or  mort- 
gage of  any  person,  upon  the  payment  into  court  of  said 
sum  of  ^f 281.10  for  the  benefit  of  the  defendant  Mitchell. 
The  decree  in  favor  of  Mary  Henze  was  fully  supported 
by  the  allegations  of  the  petition ;  the  trial  court  took  the 
evidence ;  and  it  is  not  shown  that  the  evidence  failed  to 
support  the  decree  rendered. 

The  facts  upon  which  the  foreclosure  is  alleged  to  have 
been  void  as  to  the  plaintiff  are  recited  in  the  petition  in 
the  instant  case :  That  on  February  23,  1900,  a  petition 
was  filed  in  the  district  court  for  Sheridan  county,  en- 
titled "The  County  of  Sheridan,  Plaintiff,  v.  .George  H. 
Henze,  and  Mrs.  Henze,  his  wife,  Christian  name  unknov>n , 
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E.  S.  Onnsby,  Trustee,  and  the  American  Investment  Com- 
pany, and  John  Mitchell,  Defendants;"  that  the  purpose 
of  that  ease  was  to  foreclose  an  alleged  tax  lien  against 
the  land  in  controversy;  that  there  was  never  any  sale  of 
said  real  estate  for  taxes  by  the  county  treasurer ;  that  the 
land  had  not  been  assessed,  and  that  the  taxes  had  not 
been  extended  against  it;  that  the  petition  falsely  stated 
in  the  verification  that  the  Christian  name  of  Mary  Henze 
was  unknown  to  the  county  attorney  in  that  case,  and  to 
the  said  John  Mitchell,  when  the  same  was  known;  that 
this  was  done  to  prevent  Mary  Henze  from  having  a  knowl- 
edge of  the  pendency  of  the  action ;  that  a  purported  cross- 
petition  was  filed  in  the  said  case  of  the  County  of  Sheri- 
dan V.  Gteorge  H.  Henze  et  al.  by  the  defendant  John 
Mitchell,  in  which  he  claimed  to  own  a  tax  lien  upon  the 
premises  sought  to  be  foreclosed;  that  the  said  cross- 
petition  failed  to  state  a  cause  of  action;  and  that  no 
proof  of  publication  of  the  delinquent  tax  list  was  ever 
filed  in  said  county. 

The  plaintiff  in  the  instant  case  stated  in  her  petition 
that  no  summons  was  served  upon  her  or  delivered  to  her, 
and  tiiat  she  had  not  waived  the  same;  that  she  did  not 
have  any  knowledge  of  the  facts  until  about  August,  1907 ; 
that  a  purported  sherifip's  deed  was  made  to  the  said  John 
Mitchell,  who  became  the  purchaser  at  said  sale ;  that  the 
said  defendant  John  Mitchell  had  promised  the  defendant 
George  H.  Henze  that,  if  he,  the  said  George  H.  Henze, 
would  not  bid  at  the  sheriff's  sale,  then  that  he,  the  said 
John  Mitchell,  would  convey  the  said  tract  by  deed  to  the 
said  defendant  George  H.  Henze,  but  that  said  Mitchell 
failed  to  so  convey  said  premises,  and  refused  to  permit  a 
redemption  thereof  from  said  sale;  that  said  defendant 
John  Mitchell  filed  an  answer  in  the  instant  case,  which 
admits  that  the  plaintiff,  Mary  Henze,  had  an  inchoate 
dower  interest  in  the  land  in  controversy  as  the  wife  of 
the  defendant  George  H.  Henze,  and  denied  that  he  had 
ever  entered  into  any  agreement  with  the  said  George  H. 
Henze  to  purchase  said  land  at  sheriff's  sale  and  convey 
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the  same  by  deed,  or  otherwise,  to  the  said  George  H. 
Henze,  and  denied  that  he  had  ever  permitted  the  redemp- 
tion of  the  said  premises;  that  said  Sheridan  connty  got 
its  decree  against  said  George  H.  Henze  and  the  plaintifF 
for  ^f7.41  taxes  and  interest,  which  was  represented  by  the 
said  tax  sale  certificate  claimed  to  be  held  by  said  John 
Mitchell ;  that  on  the  22d  of  November,  1899,  said  Sheri- 
dan county  and  the  said  eTohn  Mitchell  sned  ont  their 
order  of  sale,  and  caused  the  sheriff  to  appraise  and  sell 
said  land  on  the  26th  of  December,  1899,  and  that  the 
sheriff  sold  the  same  to  the  said  John  Mitchell  for  |130.75, 
which  said  John  Mitchell  then  paid  to  the  sheriff;  that 
the  said  county  of  Sheridan  procured  in  said  court  an 
order  confirming  said  sale,  and  directing  the  sheriff  to 
execute  and  deliver  a  deed  for  said  land  to  the  said  John 
^[itchell. 

The  summons  in  the  foreclosure  case  was  apparently 
served  upon  Mrs.  Henze  by  leaving  an  alleged  certified 
copy  at  her  usual  place  of  residence.  Her  Christian  name 
is  not  in  the  summons.  She  is  not  sued  as  Mary  Henze, 
nor  does  the  record  disclose  the  fact  that  she  is  Mary 
Henze.  This  sort  of  service  cannot  be  defended  under  the 
decisions  of  this  court  in  the  foreclosure  of  tax  liens,  and 
some  other  cases.  Enewold  v,  OUen,  39  Neb.  59;  Butler 
V.  Smith,  84  Neb.  78:  Herbage  v,  McKee,  82  Neb.  354. 
And  where  there  is  no  service,  or  no  sufficient  service,  the 
judgment  against  the  person  who  should  have  been  served 
is  void,  and  such  person  may  redeem  from  the  sale  made. 
Clarence  v,  Cunningham,  86  Neb.  434 ;  Humphrey  v.  Hays, 
85  Neb.  239 ;  Smith  v.  Potter,  92  Neb.  39 ;  Code,  sec.  148. 

In  Enewold  v.  Olsen,  supra,  this  court  held  that  the  name 
of  a  person  consists  of  one  given  name  and  one  surname, 
and,  using  the  given  name  first  and  the  surname  last,  con- 
stitute such  person's  legal  name,  and  tliat  to  be  ignorant 
of  either  is  to  be  ignorant  of  such  person's  name,  within 
the  meaning  of  section  148  of  the  code;  that  the  law  re- 
quires that  a  defendant  shall  be  sued  by  his  true  name,  if 
the  same  is  known  or  can  be  ascertained  by  the  party 
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saing  him ;  and  that,  under  section  69  of  the  code,  a  court 
obtains  no  jurisdiction  over  the  person  of  a  defendant 
served  with  a  summons  by  leaving  a  copy  at  his  usual  place 
of  residence,  unless  such  defendant  is  described  by  his 
true  name,  except  in  cases  brought  under  section  23  of 
the  code;  and  it  was  also  held,  under  section  148  of  the 
code,  that  if  a  defendant  is  sued  by  any  name  and  descrip- 
tion other  than  his  true  name,  except  in  actions  brought 
under  section  28  of  the  code,  a  court  acquires  no  jurisdic- 
tion over  him  by  the  sheriff  leaving  a  copy  of  the  summons 
at  such  defendant's  usual  place  of  residence.    It  was  held 
in  such  case  that  the  court  acquired  no  jurisdiction  by  a 
copy  of  the  summons  left  at  the  defendant's  usual  place 
of  residence,  and  that  a  judgment  rendered  against  him 
in  the  name  of  "F.  Olsen,  full  name  unknown,"  was  a 
nullity.     Section  148  of  the  code  provides:    "When  the 
plaintiff  shall  be  ignorant  of  the  name  of  a  defendant,  such 
defendant  may  be  designated  in  any  pleading  or  proceed- 
ing by  any  name  and  description,  and  when  his  true  name 
is  discovered,  the  pleading  or  proceeding  may  be  amended 
accordingly.    The  plaintiff  in  such  case  must  state,  in  the 
verification  of  his  petition,  that  he  could  not  discover  the 
true  name,  and  the  summons  must  contain  the  words  ^real 
name  unkno^oi,'  and  a  copy  thereof  must  be  served  per- 
sonaXly  upon  the  defendant/^    The  record  shows  that  this 
was  not  done  in  the  instant  case.    If  she  had  any  interest 
in  the  premises,  her  right  could  not  be  extinguished  except 
the  summons  was  personally  served  upon  her.    Butler  v. 
Smith,  84  Neb.  78 ;  Herbage  v.  McKce,  82  Neb.  354. 

The  plaintiff  contends  for  the  right  to  protect  that  which 
she  alleges  was  her  homestead.  It  is  claimed  by  the  de- 
fendant Mitchell  that,  at  the  time  the  decree  in  favor  of 
the  plaintiff  was  set  aside,  the  evidence  fails  to  sustain  the 
homestead  claim.  It  is  admitted  by  his  answer  that  the 
plaintiff,  Mary  Henze,  was  the  wife  of  the  defendant 
Oeorge  H.  Henze,  and  that  she  had  an  inchoate  right  of 
dower  in  the  premises  at  the  time  they  were  sold,  because 
of  the  ownership  of  her  husband.     Blevins  t\  Smithy  104 
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Mo.  583,  13  L.  R.  A.  445,  is  cited  as  authority  for  the  de- 
fendants' contention.    We  do  not  so  understand  it    It  is 
said  in  that  case  that  Missouri  has  '^y  statute  adopted  the 
common  law  in  regard  to  dower."    The  court  then  quotes 
from  Lord  Coke:    "There  be  three  things  highly  favored 
in  law,  life,  liberty,  and  dotoer/^    The  opinion  also  copies 
from  Chief  Justice  McKean  in  Kennedy  v.  Nedroto,  1  Dal. 
( U.  S. )  *415 :  "Dower  is  a  legal,  an  equitable  and  a  moral 
right,     ♦     ♦     ♦     favored  in  a  high  degree  by  law,  and, 
next  to  life  and  liberty,  held  sacred."    This  is  followed  by 
the  language  of  the  Missouri  statute  securing  to  the  wife 
her  common  law  and  statutory  dower.     The  court  then 
say:    "The  right  of  dower  attaches  whenever  there  is  a 
seizin  by  the  husband,  during  the  marriage,  of  an  estate 
of  inheritance,  and,  unless  it  is  relinquished  by  the  wife 
in  the  luanner  prescribed  by  law,  it  becomes  absolute  at 
the  husband's  death."    Section  4901,  Ann.  St.  1903,  was  in 
force  at  the  time  of  the  sale  of  the  land  under  the  tax  fore- 
closure.   It  reads:  "The  widow  of  every  deceased  person 
shall  be  entitled  to  dower,  or  the  use,  during  her  natural 
life,  of  one-third  part  of  all  the  lands  whereof  her  husband 
was  seized,  of  all  estate  of  inheritance  at  any  time  dur- 
ing the  marriage,  unless  she  is  lawfully  barred  thereof." 
Among  other  things  the  Missouri  supreme  court  say :  "In- 
deed, the  whole  system  is  based  on  the  idea  that  it  is  the 
duty  of  the  husband  to  pay  the  taxes  on  his  land.    And  a 
failure  to  pay  the  taxes  is  a  default  on  his  part.    The  wife 
is  under  no  obligation  to  pay  the  tax.    She  does  not  own 
the  fee ;  she  does  not  reap  the  usufruct ;  certainly  no  sys- 
tem based  upon  justice  would  exact  of  her  a  tribute  on 
property  she  might  never  enjoy,  and  rob  her  of  her  dower 
for  failure  to  pay  a  tax  she  did  not  owe."    It  is  further 
said:     "An  ordinary  execution  sale  conveys  to  the  pur- 
chaser all  the  right,  title,  and  interest  of  the  defendant  in 
execution,  but  it  has  no  effect  upon  the  inchoate  dower  of 
the  wife."     The  court  quotes  from  Graves  t?.  Ev>art,  99 
Mo.  13,  Powell  V.  Oreenstreet,  95  Mo.  13,  and  (Htchell  v. 
Kreidler,  84  Mo.  472.    In  Powell  v.  Oreenstreet,  the  judge 
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who  deliyered  the  opinion  is  qnoted  as  saying :  "It  must 
be  taken  as  settled  law  that  purchasers  at  these  sheriff's 
sales,  made  on  executions  in  tax  suits^  acquire  only  the 
right,  title,  and  interest  of  the  defendants  in  the  tax  suits." 
In  Blevins  v.  Smith,  supra,  it  is  said:  "We  regard  the 
dower  right  as  of  inestimable  value  to  the  homes  of  this 
state.  The  trend  of  public  opinion  is  rather  to  enlarge,  as 
our  homestead  laws  clearly  indicate,  than  to  cut  off  this 
sustenance  of  the  widow.''  The  statute  is  cited  "as  a  monu- 
ment to  the  wisdom  and  humanity  of  our  commonwealth." 

When  dower  once  attaches,  the  husband  cannot,  by  any 
act  or  admission  of  his,  defeat  it,  and  no  judgment  ren- 
dered against  him  will  prejudice  the  right  and  interest  of 
the  wife.  Orady  v.  McCorkle,  57  Mo.  172;  Williams  v. 
Courtney,  77  Mo.  587. 

The  right  of  dower,  when  marriage  and  seizin  unite,  is 
vest^  and  absolute,  and  is  as  completely  beyond  legisla- 
tive control  as  is  the  principle  established.  Russell  v. 
Rumsey,  35  111.  362;  Steele  v.  Gellatly,  41  111.  39. 

The  power  of  the  legislature  to  cut  off  the  inchoate  right 
of  dower  may  well  be  doubted.  Dunn  v.  Sargent,  101  Mass. 
336. 

In  Da/ms  v.  Green,  102  Mo.  170,  11  L.  R.  A.  90,  it  was 
held  that  the  sheriff's  deed  to  the  husband  gave  the  plain- 
tiff dower  in  the  land,  and  that  no  act  or  declaration  of 
the  husband  could  divorce  the  same  or  impair  it. 

In  SeiheH  v.  Todd,  31  S.  Car.  206,  4  L.  R.  A.  606,  it  was 
held  that,  where  the  seizin  of  the  husband  is  accompanied 
at  its  inception  with  a  lien,  the  inchoate  right  of  dower  of 
the  wife  attaches  in  subordination  and  subject  to  the  lien. 

In  Bullard  v.  Bowers,  10  N.  H.  500,  the  mortgage  con- 
tained a  condition  that  the  mortgagor  should  provide  a 
good  and  comfortable  home  in  the  dwelling-house  on  the 
mortgaged  premises,  and  a  good  bed  for  the  use  and  benefit 
of  Asahel  Bullard  during  his  natural  lifetime,  and  also 
pay  to  him  |300  when  he  might  be  in  need  of  the  same  for 
his  support  by  reason  of  old  age ;  and  it  was  held  that,  so 
long  as  the  mortgagee  had  not  demanded  a  performance  of 
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the  condition,  it  remained  nnbroken,  and  that  the  widow 
of  the  mortgagor  could  not  be  debarred  of  dower. 

In  1  Scribner,  Dower  (2d  ed.),  it  is  said  in  section  3,  p. 
481 :  "It  was  settled  in  the  English  courts  of  equity  at 
an  early  day  that  as  to  all  charges  and  incumbrances  upon 
the  husband's  land  valid  and  effectual  against  ihe  wife, 
which  were  in  their  nature  redeemable,  there  was  con- 
ferred upon  her,  hy  reason  of  her  interest  in  the  premises, 
a  right  of  redemption."  Many  English  cases  are  cited  in 
the  note  to  this  section,  among  which  are  Hitchens  v. 
Hitchens,  2  Vern.  (Eng.)  403;  Hdmilton  t?.  Mohun,  1 
Will.  P.  (Eng.)  118;  Squire  v.  Gompton,  9  Vin.  Abr. 
(Eng.)  227.  It  is  said  in  the  same  section  that,  when  in 
the  United  States  the  right  of  the  widow  to  be  endowed 
was  extended  to  equities  of  redemption  of  mortgages  in 
fee,  it  followed  as  an  incident  thereof  that  she  was  entitled 
to  redeem.  "And  accordingly  it  is  the  general,  if  not  the 
universal,  American  doctrine  that  the  widow  may  redeem 
the  husbnnd's  lands  from  an  existing  incumbrance,  and 
thus  entitle  herself  to  dower  even  as  against  the  mort- 
ijfagee." 

In  Hugumn  v.  Cochrane^  51  111.  302,  2  Am.  Rep.  303,  it 
was  held  that  where  a  husband  purchased  lands,  giving 
his  notes  as  security  for  the  purchase  price,  and  afterward, 
by  his  sole  deed,  reconveyed  the  lands  to  the  vendor  as  a 
satisfaction  of  the  notes,  the  wife's  right  of  dower  did  not 
attach. 

In  Williams  v.  Kinney,  43  Hun  (N.  T.)  1,  it  was  held 
that  "the  equitable  dower  of  the  widow  was  subject  to  the 
equitable  lien  existing  in  favor  of  Huntington  (the  ven- 
dor), but  that  she  had  an  equitable  claim  to  have  the  per- 
sonal estate  exhausted  in  discharge  of  the  personal  obli- 
gation of  the  husband  under  the  contract  of  purchase," 
The  right  to  have  the  personal  estate  exhausted  emphasizes 
the  high  regard  of  the  court  for  the  dower  interest  of  the 
widow. 

In  McClure  v.  Harris,  12  B.  Mon..(Ky.)  261,  it  is  said 
that  the  widow  was  entitled  to  dower  in  all  the  land  em- 
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braced  in  the  mortgage  which  had  be^i  given  by  her  hus- 
band* 

In  Blair  v.  Thompson,  11  Grat.  (Va*)  441,  it  was  held 
that,  where  W.  gave  a  bond  and  security  f or^  the  purchase 
price,  the  vendor's  lien  was  not  retained,  and  that  his 
widow  was  entitled  to  dower  in  the  land. 

In  Steuart  v.  Beardy  4  Md.  Ch.  319,  it  was  held  that, 
where  the  husband  had  an  equitable  interest  in  the  land 
conveyed  by  G.  to  8.  subject  to  the  payment  of  the  sums 
secured  by  a  deed,  but  not  liable  to  the  judgment  so  as  to 
defeat  the  widow's  title  to  dower,  judgment  having  been 
recovered  after  the  marriage,  it  was  subordinate  to  the 
claim  of  dower,  which  commenced  with  the  marriage  and 
the  purchase  of  the  land  by  the  husband.^ 

In  Clements  v.  BosUcick,  38  Ga,  1,  it  was  held  that,  when 
the  husband  of  a  married  woman  jdied  seized  and  possessed 
of  a  tract  of  land  to  which  he  held  the  legal  title,  the 
widow  was  entitled  to  her  dower  therein,  and  that  the 
vendor's  equitable  lien  for  part  of  the  unpaid  purchase 
money,  whicli  was  not  enforced  during  the  lifetime  of  the 
husband,  would  not  override  or  defeat  the  widow's  legal 
right  to  her  dower  in  the  land. 

In  Meigs  v.  Dim^ock,  6  Conn.  458,  it  was  held  that  the     -  ....^^^ 
widow's  right  of  dower  would  be  protected  as  against  a  V 

sale  by  an  administrator  for  the  payment  of  the  grantee's 
debts,  and  against  D.  who  had  gone  into  possession  of  the 
premises  and  made  repairs  and  improvements  under  a 
conveyance  from  C,  who  was  the  grantee  of  A. 

Cameron,  Law  of  Dower  (p.  4),  cites  Blackstone,  and 
says:  "The  right  of  a  widow  to  dower  did  not  originate 
from  any  legislative  or  other  law,  but,  as  Blackstone  says, 
from  that  ancient  collection  of  unwritten  maxims  and 
customs  called  the  Common  Law,  however  compounded, 
or  from  whatever  fountains  derived  which  had  subsisted 
immemorially."  He  further  says  (p.  5) :  "Dower  was  in- 
tended for  the  sustenance  of  the  widow  and  the  nurture 
and  education  of  the  children,  and  is  paramount  to  the 
debts  of  the  husband  even  owing  to  the  Crown," 
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In  Adler  d  Sons  Clothing  Co.  v.  Hellman^  55  Neb.  266, 
it  is  said  in  the  syllabus:  "The  dower  right  of  a  wife  in 
the  real  estate  of  her  husband  while  inchoate  is  not  a  pos- 
sessory right,  *but  is  a  present,  subsisting  right  or  interest 
of  a  legal  cliaracter,  and  can  only  be  extinguished  by  the 
voluntary  release  or  act  of  the  wife,  or  operation  of  law," 
Rutlo'  v.  Fitzgerald,  43  Neb,  192;  Wylie  v.  Charlton,  43 
Neb.  840. 

"Marriage  and  seizin  are  essential  to  the  existence  of  an 
inchoate  right  of  dower,  as  has  already  been  noticed  in 
respect  to  a  widow's  dower  right."  14  Cyc.  926,  citing 
Price  V,  ITohbs,  47  Md.  359;  Scott  v.  Howard,  3  Barb.  (N. 
Y.)  319. 

"When  it  becomes  necessary  to  determine  the  value  of 
the  wife's  inchoate  dower  interest  in  her  husband's  lands, 
it  is  competent  to  show  the  age,  health,  and  habits  of  both 
the  husband  and  the  wife,  and  also  to  consult  mortality 
tables  of  recognized  authority,"  14  Cyc.  926,  citing 
SedgvAck  r.  Tucker,  90  Tnd  271;  Vnger  v.  Letter,  32 
Ohio  St.  210;  Mandel  v.  McClave,  46  Ohio  St.  407,  15  Am. 
St.  Bep.  627,  5  L.  R.  A.  519;  Stray er  v.  Long,  86  Va.  557, 
10  S.  E.  574. 

"An  inchoate  right  of  dower  is  a  subject  of  judicial  pro- 
tection" 14  Cyc.  926,  citing  Buzick  v.  Buzick,  44  la.  259, 
24  Am.  Bep.  740;  Atwood  v.  Arnold,  23  R.  L  609,  51  Atl. 
216. 

"It  has  been  held,  therefore,  that  the  wife  may  sue  in  her 
own  name  to  set  aside  a  deed  or  other  instrument  made  by 
lier  husband  in  fraud  of  her  dower."  14  Cyc.  926,  citing 
Buzick  V.  Buzick,  44  la.  259,  24  Am.  Bep.  740;  Clifford  r. 
Kampfe,  147  N.  Y.  383;  Simar  v.  Can  a  day,  53  N.  Y.  298. 
13  Am.  Bep.  523;  McClurg  v.  Schwartz,  87  Pa.  St.  521. 

"It  has  also  been  held  that,  where  lands  are  sold  on  fore- 
closure and  a  surplus  remains  after  satisfying  the  mort- 
gage debt,  the  wife's.  i)ortion  thereof  may  be  invested  for 
her  benefit  free  from  the  claims  of  creditors,  judgment  or 
otherwise,  the  income  thereof  to  be  paid  to  the  husband 
during  tlieir  joint  lives,  and  to  her  during  her  own  life  if 
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«he  survive  her  husband.''  14  Oyc.  927,  citing  Matter  of 
Brooklyn  Bridge,  75  Hun  (N.  Y.)  558;  Wheeler  v.  Kirt- 
land,  27  N.  J.  Eq.  534. 

"The  proceeds  of  a  married  woman's  sale  of  her  inchoate 
dower  interest  in  her  husband's  land,  although  invested  in 
other  land,  are  a  part  of  her  separate  estate,  and  not  sub- 
ject to  execution  for  her  husband's  debts."  14  Oyc.  927, 
note,  citing  BeaW  Ex'r  v.  Storm,  26  N.  J.  Eq.  872. 

"In  the  absence  of  statutory  provision  to  the  contrary, 
when  the  wife's  inchoate  dower  right  has  once  attached,  it 
cannot  be  divested,  except  by  some  act  of  her  own,  done 
according  to  the  forms  and  in  the  manner  prescribed  by 
Htatute."    14  Cvc.  929,  and  cases  cited. 

As  a  rule,  the  wife  will  not  be  precluded  by  judgments 
in  actions  to  which  she  is  not  a  party.  Herrmgton  v. 
Golyiirn,  108  III.  613;  Wilkinson,  v.  Parish,  3  Paige  Ch.  (N. 
T.)  ^mS;  Foster  v.  Hickox,  38  Wis.  408;  Greiner  v,  Klein, 
28  Mich.  12. 

There  must  be  a  strict  compliance  by  the  tax  sale  pur- 
chaser or  his  assignee  with  each  condition  imposed  by  the 
statute,  or  the  sale  is  void,  the  deed  void,  and  redemption 
should  be  permitted.  Peck  v.  Garfield  County,  88  Neb. 
635.  In  that  case  Judge  Fawoett,  delivering  the  opinion 
of  this  court,  said  that  the  unsworn  return  of  the  man  who 
was  sheriff  was  not  the  kind  of  proof  required  by  the  stat- 
ute (which  was  an  affidavit),  and  that  it  was,  therefore, 
not  competent  evidence;  that  a  tax  deed  issued  upon  such 
a  certificate  was  void,  and  the  court  erred  in  refusing  to 
permit  the  plaintiff  to  redeem.  Also,  in  Thotnsen  v. 
Dickey,  42  Neb.  314,  this  court  construed  section  8,  art. 
IX  of  the  constitution,  and  section  123,  art  I,  ch.  77,  Comp. 
St.  1893,  and,  reaffirming  Larson  v.  Dickey,  39  Neb.  468, 
said  the  notice  to  redeem  must  be  served  upon  the  very 
party  designated  by  the  statute,  and  must  contain  the  pre- 
cise information  required,  and  that  the  statements  required 
were  as  jurisdictional  as  the  service  of  the  notice.  When 
by  its  terms  it  is  obvious  that  a  tax  deed  does  not  convey 
a  title,  "it  fails  utterly  to  affect  the  rights  of  the  original 
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oi^Tiep.''  Conner 8  v.  City  of  LovoeXl^  209  Mass.  111.  Tax 
deedSy  good  on  their  face,  may  be  held  inyalid  by  reason 
of  some  error  in  the  original  assessment,  or  otherwise,  not 
apparent  upon  examination  of  the  deed  itself.  R^herts  v. 
Welsh,  192  Mass.  278;  WeUh  v.  Briggs,  204  Masa  540. 
And  where  the  tax  sale  certificate  failed  to  specify  when 
the  purchaser  would  be  entitled  to  a  deed,  and  the  deed 
itself  failed  to  recite  the  facts  which  it  was  provided  the 
certificate  should  recite,  the  deed  itself  was  held  to  be  void. 
To  the  same  effect  is  Anderson  v.  Hancock^  64  Oal.  455. 
In  Vestal  v.  Morris,  11  Wash.  451,  it  was  held  that  the 
tax  deed  is  not  sufficient  to  pass  title,  when  the  property 
wai^  not  assessed  in  the  name  of  the  known  owner,  and  no 
notice  had  been  given  by  the  treasurer  that  the  duplicate 
assessment  roll  was  in  his  hands,  together  witli  the  date 
when  taxes  must  be  paid,  and  no  notice  had  been  adver- 
tised by  the  sheriff  that  the  sale  for  delinquent  taxes  would 
be  at  public  auction.  "Compliance  with  all  provisions  of 
law  designed  for  the  benefit  of  the  taxpayer  is  a  condition 
l)recedent  to  the  validity  of  the  tax."  1  Blackwell,  Tax 
Titles  (5th  ed.)  sees.  163,  164.  And  great  strictness  is 
required,  as  shown  by  many  cases  cited.  Also,  Black, 
Tax  Titles  (2d  ed.)  sec.  162,  and  cases  cited. 

The  foregoing  authorities  show  a  most  jealous  regard 
by  the  courts  for  the  wife's  inchoate  right  of  dower  and  a 
continuous  effort  to  preserve  it.  It  would  seem  that  an 
action  to  foreclose  a  tax  lien  against  the  owner  of  the  fee 
is  a  personal  action. 

In  Clarence  v.  Cunningham,  86  Neb.  434,  this  court  said 
in  the  syllabus :  "In  a  personal  action  to  foreclose  a  tax 
lien  against  the  owner  of  the  fee,  who  is  a  resident  of  the 
state  upon  whom  personal  service  can  be  made  within  the 
state,  service  by  publication  only  is  void."  This  point  in 
the  syllabus  treats  an  action  brought  agsginst  the  owner 
of  the  fee  to  foreclose  a  tax  lien  as  a  personal  action.  It 
then  follows  up  this  statement  by  a  conclusion  emphasiz- 
ing the  former  statement,  and  which  is  that  service  by 
publication  in  such  case,  where  personal  service  can  be 
made  within  the  state,  ib  void. 
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In  Humphrey  v.  Bays,  85  Neb.  239,  this  court  held :  "A 
decree  foreclosing  a  tax  lien  based  upon  service  by  publi- 
cation, where  the  owner  of  the  land  is  a  resident  of  this 
state  ui)on  whom  personal  service  of  summons  could  have 
been  made,  and  the  aflSdavit  for  service  contains  no  state- 
ments which  would  authorize  constructive  service  upon 
the  land  against  which  the  taxes  were  assessed,  is  void." 
This  would  seem  to  be  an  additional  authority  upon  the 
question  that  the  foreclosure  of  a  tax  lien  is  a  personal 
action,  and  that  there  can  be  no  service  by  publication 
where  the  owner  of  the  land  is  a  resident  of  the  state.  If 
a  mere  proceeding  against  the  land  would  be  sufficient  in 
such  case,  then  no  personal  service  would  be  necessary. 
In  the  same  syllabus  it  is  said :  ^'Such  a  decree  may  be 
attacked  hi  an  action  to  redeem  the  premises  from  the  lien 
for  taxes  and  remove  the  cloud  created  thereon  bv  such 
void  decree."  In  the  same  i^Uabus  it  is  further  said :  "In 
an  action  to  quiet  title  as  against  a  sale  for  taxes  made 
under  a  void  decree  of  court,  an  offer  to  pay  such  sum  as 
the  court  may  find  due  the  defendants  on  account  of  any 
lien  for  taxes  paid  is  a  sufficient  offer  to  do  equity  and  a 
sufficient  tender  of  any  taxes  due  the  defendants.  Payne 
V.  Anderson.  80  Neb.  216." 

-  In  Humphrey  v.  Hays,  supra,  Mr.  Justice  Barnes,  de- 
livering the  ojvinion  of  this  court,  cited,  with  approval, 
Payne  r.  Anderson,  80  Neb.  216,  and  said  that  it  was  held 
in  that  case  "that  a  judgment  or  decree  affecting  the  title 
to  land  owned  by  a  resident  of  this  state,  where  the  only 
notice  is  by  publication,  is  void,  where  no  appearance  was 
made  by  or  for  such  resident;  that,  in  an  action  to  quiet 
title  as  against  a  sale  for  taxes  made  under  a  void  decree 
of  the  court,  an  offer  to  pay  such  sum  as  the  court  may 
find  due  defendants  on  account  of  any  lien  for  taxes  paid 
is  a  sufficient  offer  to  do  equity  and  a  sufficient  tender  of 
any  taxes  due  the  defendant.  The  petition  in  this  case 
contained  such  an  offer,  and  it  follows  that  our  former 
rulings  upon  the  question  involved  in  this  suit  require  us 
to  affirm  the  judgment  of  the  district  court."    In  that  case 
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this  court  seems  to  have  agreed  onanimonsly  (1)  that  the 
limitation  of  two  years  within  which  a  party  might  re- 
deem from  the  sale  for  taxes  has  no  application  to  a  sale 
made  onder  a  void  decree  fcMreclosing  a  tax  lien;  (2)  alBo, 
that  in  such  case  an  offer  to  pay  such  sum  as  the  court 
might  find  due  on  account  of  any  lien  for  taxes  i>aid  was  a 
sufficient  offer  to  do  equity  and  a  sufficient  tender  of  any 
taxes  due  to  the  defendants;  (3)  that  in  such  case  an  ac- 
tion to  quiet  title  could  be  brought  at  any  time  within  10 
years  from  the  recording  of  the  deed  made  on  the  sale 
under  the  decree.  The  affirmation  of  the  seyeral  things 
stated  would  seem  to  show  that  this  court  has  heretofore 
considered  that  the  foreclosure  of  a  tax  lien  and  the  sale 
of  the  premises  under  the  decree  rendered  were  all  steps 
in  a  personal  action,  similar  to  the  foreclosing  of  a  mort- 
gage, and  not  alone  against  the  land.  In  Clarence  v,  Cnn- 
ninghaniy  86  Neb.  434,  it  was  held:  "When  a  decree  fore- 
closing a  tax  lien  is  set  aside  as  void  for  want  of  service, 
the  owner  of  the  fee  should  be  allowed  to  redeem  from  the 
tax  lien  as  though  no  such  decree  had  been  entered.'^  In 
Smith  V.  Potter^  92  Neb.  39,  it  was  held,  in  a  tax  fore- 
closure proceeding  by  a  county  to  recover  delinquent  taxes, 
where  service  was  made  by  publication  and  the  premises 
were  sold  under  the  decree  of  foreclosure,  that  the  pur- 
chaser at  the  foreclosure  sale  bought  subject  to  the  right 
of  one  having  a  valid  lien  upon  the  premises  to  redeem 
from  such  sale,  and  that  the  party  claiming  the  lien  could 
not  be  debarred  without  a  hearing,  if  he  answered  setting 
up  his  defense  and  demanding  such  hearing. 

In  the  instant  case  the  plaintiff  is  a  resident  of  the  state, 
and  was  such  resident  at  the  time  of  the  attempted  service. 
It  therefore  follows,  for  all  the  reasons  given,  that  the 
original  judgment  against  her  is  void.  Whatever  the  in- 
terest  is  that  she  may  have  in  the  premises,  she  is  entitled 
to  protect  it.  Her  interest  is  admitted  to  have  been  the 
dower  interest  of  a  wife  in  lands  owned  by  her  husband. 
The  uniform  procedure  of  the  courts  for  a  long  period  of 
years  is  to  protect  the  inchoate  right  of  dt>wer  held  by  iHe 
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wife  in  her  husband's  realty.  The  subsequent  repeal  of 
the  statute  creating  the  dower  interest  does  not  divest  the 
owner  of  the  same  of  such  interest  as  she  had  at  the  time 
af  the  sala  The  rights  of  the  parties  are  determined  by 
the  conditions  existing  when  the  sale  was  made,  except  as 
modified  by  the  new  act  of  1907,  touching  the  descent  of 
real  proi>erty.  While  that  act  repeals  the  inchoate  right 
of  dower  held  by  the  wife,  it  increases  her  interest  in  the 
premises  owned  by  her  husband  from  a  mere  life  estate  to 
the  ownership  of  a  fee  immediately  upon  the  husband's 
death.    The  wife  then  becomes  one  of  the  heirs. 

The  Judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instructions  to  enter  a  decree  allow- 
ing plaintiff  to  redeem,  and  finding  and  fixing  her  interest 
in  the  property. 

Bbvbbsed. 

Sbdowiok,  J.,  concurs  in  conclusion  only. 

Lbiton,  J.,  dissenting. 

If  Mrs.  Henze  had  endeavored  to  redeem  her  husband's 
land  from  the  tax  Hen  within  the  statutory  two  years  after 
the  sale,  she  would  have  been  entitled  to  do  so,  having  a 
sufficient  interest  in  the  property  to  extend  to  her  his  right 
of  redemption.  There  is  no  requirement  in  the  statute 
that  the  wife  of  a  landowner  be  made  a  party  to  tax  fore- 
closure proceedings.  In  a  few  states,  such  as  Missouri  and 
Illinois,  in  which  either  the  statutes  as  to  the  nature  of  the 
tax  upon  real  estate  and  the  lien  created  thereby,  or  the 
statute  of  dower,  are  very  different  from  those  of  this 
state,  it  is  held  that  the  foreclosure  of  a  tax  lien  does  not 
bar  an  inchoate  dower  interest.  In  states  such  as  Ne- 
braska, in  which  there  is  no  personal  liability  on  the  part 
of  the  landowner  to  pay  the  tax,  in  which  the  lien  attaches 
to  the  land  itself,  whether  assessed  in  the  name  of  the 
owner  or  in  that  of  some  other  person,  or  as  unknown,  in 
which  the  land  is  not  listed  by  the  owner  but  by  the  as- 
sessor, and  in  which  the  land  itself  is  sold  to  pay  delin- 
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quent  taxes,  the  contrary  is  the  rule,  and  an  inchoate  right 
of  dower  is  barred  hy  a  foreclosure  x^oceeding  .in  which 
the  owner  is  served  and  jurisdiction  properly  obtained 
over  him.  Bohhins  v.  Barron,  32  Mich.  36;  Jones  v. 
Devore,  8  Ohio  St.  430;  dissenting  opinion  in  Blevins  v. 
Smith,  104  Mo.  583,  13  L.  R.  A.  445;  Blackwell,  Tax 
Titles  (5th  ed.)  sec.  954.  Henze  was  effectually  foreclosed 
from  any  interest,  so  that  even  under  the  majority  opinion 
all  she  ought  to  be  allowed  to  redeem  at  this  time  is  her 
own  inchoate  dower  right,  which  will  not  give  her  any 
right  of  possession  or  of  admeasurement  until  her  hus- 
band's death.  In  other  words,  she  redeems  now,  if  at  all, 
her  own  dower  right;  and  cannot  avail  herself  of  her 
husband's  redemption  right,  of  which  he  has  been  deprived 
by  the  judgment  against  him.  Since  there  was  no  right  in 
the  plaintiff  to  set  aside  the  foreclosure  proceedings  and 
be  allowed  to  redeem,  the  district  court  committed  no 
error  in  setting  aside  the  default  decree  and  rendering 
judgment  for  the  defendants. 

RosB  and  Fawcbtt,  JJ.,  concur  in  dissent 


JANETTH  E.  MgEEE,  APPBLLEB,  V.  CHICAGO,  BURLINGTON  & 

QuiNOY  Railboad  Company,  appellant, 

FiLBD  Febbuabt  26, 1918.    No.  16,863. 

1.  Ballroads:    Aorioir   fob    Damagvs:     Evidencb.    The    evidence   ex- 

amined, and  held  to  sustain  the  verdict 

2.  Daxnages:  Irjubt  to  Chops.    In  case  of  the  destruction  of  a  perma- 

nent or  perennial  crop,  such  as  alfalfa,  the  measure  of  damages 
•  is  the  difference  between  the  value  of  the  land  before  and  after 
the  destruction  of  the  crop.    Thompson  v,  Chicago,  B,  &  Q,  R,  Co., 
84  Neb.  482;  Mor$e  v.  Chicago,  B.  d  Q.  R.  Co.,  81  Neb.  746. 

Appeal  from  the  district  court  fop  Harlan  county: 
Harry  S.  Dungan,  Jxtdgb.    Affirmed. 
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Byron  Clark,  W.  8»  Morion  and  Arthur  R.  WelU,  for 
appellant 

John  Eversonj  contra. 

HAMEBy  J. 

•The  plaintiff  recovered  a  judgment  against  the  defend- 
imt  in  the  district  court  for  Harlan  county  for  |555.42 
damages  because  of  the  alleged  destruction  of  30  acres  of 
alfalfa  by  Are  alleged  by  the  plaintiff  to  have  been  set  by 
one  of  the  defendant's  locomotives.  It  is  claimed  in  the 
petition  that  the  defendant  negligently  and  carelessly 
caused  and  permitted  sparks  to  be  cast  off  from  the  engine, 
and  thereby  ignited  grass  and  weeds  and  other  combustible 
material  at  and  along  defendant's  right  of  way,  and  that 
the  fire  spread  over  the  land  of  the  plaintiff. 

The  evidence  shows  that  one  of  the  defendant's  freight 
trains  went  by  at  about  2  or  3  o'clock  in  the  afternoon, 
and  that  directly  afterwards  a  fire  was  discovered,  which 
spread  over  the  alfalfa  field  and  did  the  damage  com- 
plained of.  The  fire  seems  to  have  started  about  100  feet 
from  the  track,  and  before  the  train  was  out  of  sight.  An 
examination  of  the  evidence  would  seem  to  justify  the  con- 
clusion that  the  verdict  is  sustained  by  the  evidence,  tend- 
ing to  show  that  sparks  from  the  engine  of  the  defendant 
set  the  fire.  It  is  contended  by  the  defendant  that  the  rule 
touching  the  sufficiency  of  circumstantial  evidence  laid 
down  in  the  case  of  Union  P.  R.  Go.  v.  Keller,  36  Neb. 
189,  should  be  held  to  apply  to  this  case.  The  rule  as 
quoted  is :  "It  devolves  on  the  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence  that  the  fire  was  communicated 
by  sparks  or  cinders  from  the  railway  engines.  It  need 
not  be  shown  that  any  particular  engine  was  at  fault,  but 
it  will  be  sufficient  if  the  fire  is  proved  to  have  been  set 
by  any  engine  passing  over  the  defendant's  railway,  and 
the  evidence  may  be  wholly  cin^unistantial,  as,  first,  that  it 
was  possible  for  fire  to  reach  the  plaintiff's  property  from 
the  defendant's  engines,  and,  second,  facts  tending  to  show 
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that  it  probably  originated  from  that  cause  and  no  other." 
It  is  said  in  defendant's  brief:  "Beyond  the  bare  state- 
ment that  it  was  a  ^dry  day/  no  evidence  was  offered  as  to 
the  condition  of  the  field,  from  ^hich  the  court  can  con- 
clude whether  a  fire  would  likely  be  started  from  a  loco- 
motive; nor  is  there  any  evidence  whatever  from  which  the 
jury  might  infer  that  there  was  no  other  possible  source 
from  which  the  fire  might  have  originated."  The  plaintiff's 
husband  testified :  "In  the  afternoon — I  think  between  2 
and  Sf  o'clock — a  freight  train  came  through,  going  west, 
and  it  set  fire  over  there  in  the  alfalfa  field,  where  I  liad  a 
Add  of  about  35  acres  of  alfalfa  that  I  sowed  that  spring." 
Bte  testified  that  the  fire  did  burn  off  the  alfalfa  and  the 
grass  and  weeds;  that  the  alfalfa  was  a  good  stand;  that 
he  and  his  wife  wet  some  gunny  sacks  and  went  out  and 
txied  to  put  out  the  fire;  that  the  value  of  the  land  with 
the  alfalfa  on  it  was  flOO  an  acre,  and  that  immediately 
after  the  fire  the  land  was  worth  $75  to  f80  an  acre. 
Gteorge  Davidson  testified  that  he  saw  the  train  go  by  in 
the  afternoon ;  and  that  it  was  warm  that  day ;  and  that 
•  before  the  train  was  out  of  sight  there  was  quite  a  smoke ; 
and  that  it  (the  fire)  went  so  fast  after  it  got  started  that 
he  did  not  think  it  was  worth  while  to  do  anything  with 
it ;  that  it  burned  pretty  nearly  all  over  the  85  acres  of 
alfalfa ;  that  the  alfalfa  was  a  good  stand ;  that  the  wind 
was  blowing  a  pretty  good  gale,  and  that  the  fire  burned 
dead  matter  in  the  alfalfa,  weeds  or  foxtail  mixed  with  it; 
that  the  fire  started  about  100  feet  from  the  track;  that 
the  field  of  alfalfa  was  adjoining  the  right  of  way;  and 
that  the  fire  started  in  the  field. 

In  Thompson  v.  Chicago,  B.  £  Q.  R.  Go.,  84  Neb.  482,  23 
L.  B.  A.  n.  8.  310,  the  evidence  showed  that  two  persons 
saw  a  fire  burning  on  a  railroad  right  of  way  shortly  after 
an  engine  passed,  and  it  was  held  that  this  evidence  was 
suflBcient  to  sustain  the  finding  that  the  fire  spread  from 
the  defendant's  engine.  We  think  the  evidence  in  the 
instant  case  fully  justifies  the  conclusion  that  defendant's 
engine  started  the  fire. 
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It  i0  Aext  contended  that  the  verdict  was  excessive  and 
evidently  due  to  the  influence  of  passion  and  prejudice. 
It  appears  from  the  evidence  that  about  35  acres  of  alfalfa 
wa«  burned  over.  While  it  is  true  that  the  evidence  might 
have  been  more  specific  touching  the  condition  of  the  al- 
falfii  after  the  fire  ran  over  it,  the  foregoing  evidence  was 
enough  to  enable  the  jury  to  form  an  intelligent  conclu- 
sion concerning  the  amount  of  damages  sustained.  In 
Thompson  v.  Chicago^  B.  &  Q.  R.  Co.,  supra,  the  jury  were 
instructed,  concerning  the  loss  of  an  alfalfa  crop,  that 
the  damages  might  be  shown  by  showing  the  value  of  the 
land  before  the  crop  was  burned  and  its  value  after  the 
crop  was  destroyed.  The  jury  were  instructed  that  the 
measure  of  damages  for  the  loss  of  the  alfalfa  would  be 
"the  difference  in  the  value  of  the  land  with  the  stand  of 
alfalfa  as  proved  immediately  prior  to  its  destruction  and 
the  value  of  the  land  at  and  immediately  after  the  destruc- 
tion of  the  alfalfa."  This  court  then  said,  Judge  Lbtton 
delivering  the  opinion:  "There  is  a  difference  in  condi- 
tions between  an  ordinary  annual  crop  and  a  permanent 
crop,  such  as  alfalfa,  which  justifies  and  requires  a  differ- 
ent rule  in  the  measurement  of  damages,  and  we  are  of 
the  opinion  that  a  fair  criterion  of  the  damage  suffered 
by  the  destruction  of  a  good  stand  of  alfalfa  would  be 
the  difference  between  the  value  of  the  land  with  such 
crop  standing  and  growing  upoii  it  and  the  same  land 
without  such  crop."  This  view  seems  to  fully  sustain  the 
verdict,  supported  as  it  is  by  the  evidence. 

In  Morse  v.  Chicago,  B.  d  Q.  R.  Co.,  81  Neb.  745,  this 
court  said  in  the  syllabus:  ^*Where  the  planting  of  land 
to  a  i)erennial  crop,  like  alfalfa,  increases  the  market 
value  of  such  land,  it  is  proper  to  show  the  damage  done 
by  the  destruction  of  a  stand  thereof  by  proving  the  value 
of  the  land  with  and  without  such  stand."  In  the  case 
cited  the  plaintiff  offered  evidence  which  tended  to  prove 
that  the  overflow  of  water  complained  of  in  that  case 
killed  a  stand  of  alfalfa  growing  on  about  30  acres  of 
land,  and  he  offered  testimony  and  was  permitted  to  show 
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what  the  laod  was  worth  with  the  alfalfa  gro' 
it,  and  what  it  was  worth  withoDt  the  alfalfa.  T 
commissioner  who  delivered  the  opinion  of  this  < 
"In  this  we  discover  no  error.  It  is  well  known 
ing  to  alfalfa  is  a  tiazardous  process,  the  resoli 
cannot  be  accurately  predicted,  and  fallnres  ol 
from  conditions  altogether  beyond  the  control  ( 
bandman.  Under  these  circumstances,  the  dif 
value  between  land  having  a  snccessfnl  stand 
and  land  without  the  same  would  be  a  safer  c 
the  value  of  such  stand  than  would  the  cost  of  s 
ing  to  alfalfa." 

A  careful  examination  of  the  evidence  leads 
elude  that  it  fully  sustaiM  the  verdict.  We  fine 
and  the  judgment  of  the  district  court  is 


In  KB  Chablbs  W.  Willabd. 
Chablbs  W.  Willabd,  appellant,  t.  Chaelbs 
bt  al.,  appbll8b8. 

Filed  Maboh  8, 1918.    No.  17,9SS. 

1.  BabM*  Corpua;  lBBBauT.AKTTiu.  When  the  reqnlsltlor 
the  extradition  of  a  person  charged  wltb  crime  In  a 
clearly  show  the  count;  In  which  tt  Is  alleged  tbat  tb 
committed  and  where  the  proceedings  were  begun,  s 
ernor  of  this  state  bas  ordered  the  return  ot  the  de 
fact  that  the  request  for  extradition  b;  the  govemo 
qnestlng  state  namee  a  different  county  aa  the  one  wt 
CMdIngs  were  begun  will  not  be  regarded  so  material  i 
the  court  upon  habeas  corpus  to  discharge  the  prisons 

1. :    Rrruan.    Upon  proceedings  In  habeas  corpus  ti 

discharge  of  one  who  Is  held  under  the  governor's 
extradition,  If  tbe  return  seta  forth  the  governor's  ws 
which  the  accused  is  held,  and  the  recitals  of  the  warrt 
with  the  allegations  of  the  application  for  habeas  o 
facts  sufBclent  to  Justlf]'  the  detention  of  the  accused 
is  iuDclent. 


Vol.  93]  JANUARY  TERM,  1913.  299 


In  re  WUlard. 


S*  Sztxmdltion:  Showinq:  Habeas  Corpus:  Qxtsstions  of  Law.  When 
such  regalsltion  is  made  on  the  governor  of  this  state,  he  must 
determine^  flnst,  whether  the  person  demanded  is  substantially 
charged  with  a  crime  against  the  laws  of  the  state  from  whose 
Justice  it  is  alleged  he  has  lied  by  an  indictment  or  affidavit  prop- 
erly certifled;  and,  second,  is  he  a  fugitive  from  justice  from  the 
state  demanding  him?  When  it  is  made  substantially  to  appear 
to  thQ  court  in  habeas  corpus  proceedings  upon  what  showing  the 
governor  acted,  it  becomes  a  question  of  law  for  the  court  to 
determine  whether  w  not  the  accused  has  been  substantially 
charged  with  a  crime  against  the  demanding  state.  Dennison  v. 
OhrUtian,  72  Neb.  703. 

4.  Ck>iirt8:  Hztraditior:  Review.  The  courts  are  bound  by  the  con- 
struction of  the  extradition  laws  adopted  by  the  supreme  court  of 
the  United  States,  and  the  courts  of  this  state  will  not  review  the 
decision  of  the  governor  in  extradition  proceedings  upon  a  ques- 
tion of  fact  made  before  him  which  the  law  makes  it  his  duty  to 
decide,  and  upon  which  there  was  evidence  pro  and  con  before  the 
goTemor. 

6.  Appeal:  STTmoiXNoy  or  Evidbncb.  In  determining  whether  the  evi- 
dence .before  the  court  below  was  sufficient  to  support  the  Judg- 
ment, this  court  will  not  regard  errors  of  the  trial  court  in  ad- 
mitting Incompetent  evidence.  If  it  appear  from  the  whole  record 
that  npon  the  evidence  conceded  to  be  competent  no  other  conclu- 
sion could  be  reached  than  the  one  reached  by  the  trial  court. 

in.  Bvidence  examined,  and  found  sufficient  to  sustain  the  Judgment  of 
the  district  court 

« 

Appeal  from  the  district  court  for  Lancaster  county: 
Albbrt  J.  Cornish^  Judge.    Affirmed. 

B.  F.  Good,  E.  Q.  Maggi,  A.  M.  Bunting  and  T.  J,  Doyle, 
for  appellant 

J.  B.  Strode  and  Q.  E.  Eager,  contra. 

BABNESy  J. 

Appeal  from  a  judgment  of  the  district  court  for  Lan- 
caster county  denying  the  relator  a  writ  of  habeas  corpus. 

It  appears  that  on  or  about  the  12th  day  of  June,  1912. 
one  J.  P.  Blapd  filed  a  complaint  in  due  form  before 
Charles  Humphrey,  a  justice  of  the  -pesice  in  and  for 
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Lenawee  county,  in  the  state  of  Michigan,  charpng  the 
relator  with  the  crime  of  embezslement,  which  waa  all^^ed 
to  have  beon  committed  in  that  countj  and  state  on  oir 
about  the  22d  day  of  May,  1912.  Thereupon,  the  Justice 
of  the  peace  issued  his  warrant,  in  due  form,  for  the  airert 
of  the  relator,  who  was  charged  with  the  commission  of 
the  crime,  under  the  name  of  William  A.  Maynard,  and 
who,  it  is  admitted,  is  the  relator.  Thereafter,  and  on 
the  17th  day  of  October,  1912,  the  governor  of  the  state 
of  Michigan,  upon  an  exhibition  of  the  said  complaint  and 
warrant,  and  upon  the  affidavits  and  certificates  thereto 
attached,  made  his  request  upon  the  governor  of  the  state 
of  Nebraska  for  a  warrant  of  rendition  for  the  delivery  of 
tlie  relator  to  one  Charles  E.  Henig,  who  was'  designated 
by  the  governor  of  the  state  of  Michigan  as  his  agent  to 
receive  and  take  relator  into  custody  and  return  him  to 
that  state  to  be  dealt  with  according  to  law.  It  further 
api)oars  that  on  the  9th  day  of  November,  1912,  the  gov- 
ernor of  this  state  duly  honored  the  above  request,  and 
issued  his  warrant  of  rendition  to  the  respondent,  who 
thoriMipon  took  the  relator,  who  was  found  in  the  city  of 
Lincoln,  and  who  had  assumed  the  name  of  Charles  W. 
Willard,  into  custody.  *  To  obtain  his  release,  relator 
brought  this  proceeding.  On  the  trial  in  the  district 
(!ourt  the  writ  of  habeas  corpus  was  denied,  and  the  rela- 
tor was  remanded  to  the  custody  of  the  respondent,  and 
from  that  judgment  the  relator  has  appealed. 

It  is  conceded  that  but  two  questions  are  presented  by 
the  record  for  our  determination:  First,  is  the  relator 
substantially  charged  with  an  offense  against  the  laws  of 
the  state  of  ^lichigan?  Becond,  is  he  a  fugitive  from  the 
justice  of  that  state? 

Concerning  the  first  of  these  questions,  it  iC  not  con- 
tended that  the  complaint  filed  before  the  justice  ot  the 
peace  in  I^mawee  county,  Michigan,  is  insufficient  in  form 
to  charge  the  relator  with  the  crime  of  embezzlement.  No 
attack  is  made  upon  the  form  or  sufficiency  of  the  war- 
rant issued  by  the  justice  of  the  peace  upon  that  coui 
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plaint,  OP  the  warrant  of  rendition  issued  by  the  governor 
of  this  state.  It  is  therefore  conceded  that  the  proceed- 
ings in  those  matters  were  regular  and  sufficient.  The 
record  discloses  that  they  are  amply  supported  by  the 
affidavits,  the  certificates  of  the  proper  officers,  and  the 
showing  which  is  contained  in  the  bill  of  exceptions. 
It  is  argued  that  the  writ  of  habeas  corpus  should 
have  been  granted,  and  the  relator  discharged  from  cus- 
tody, because  the  request  of  the  governor  of  Michigan  con- 
tains a  statement  that  the  relator  was  wanted  for  a  crime 
committed  in  the  county  of  Van  Buren,  instead  of  Lena- 
wee county,  in  that  state.  It  appears,  however,  that  this 
statement  was  merely  a  clerical  error,  which  in  no  way 
affects  the  validity  of  the  rendition  warrant  issued  by  the 
governor  of  this  state,  and  under  which  relator  was  taken 
into  custody.  In  State  v.  Clough,  71  N.  H.  594,  605,  67 
L.  R.  A.  946,  it  was  said:  "The  evidently  clerical  error 
in  the  affidavit  of  the  clerk  of  court,  that  the  indictment 
was  returned  *on  the  second  Monday  of  February,  A.  D. 
1892,'  did  not  preclude  a  finding  by  the  governor  that  the 
true  date  was  the  second  Monday  of  February,  1902.  The 
caption  of  the  indictment,  as  well  as  the  affidavit  of  the 
district  attorney,  fully  authorized  that  conclusion,  which 
is  placed  beyond  peradventure  by  an  amendment  of  the 
clerk's  affidavit  in  this  court.  The  objection  urged  on 
this  ground  is  a  refinement  of  technical  reasoning  which 
has  nothing  to  commend  it  in  the  modern  administration 
of  justice  in  criminal  cases."  It  should  be  observed  that 
in  the  request  for  the  rendition  warrant  the  governor  of 
the  state  of  Michigan  asks  that  the  relator  be  apprehended 
and  delivered  to  the  respondent,  who  is  authorized  to  re- 
ceive and  convey  him  to  that  state,  there  to  be  dealt  with 
according  to  law;  and  the  rendition  warrant  issued  by 
tiie  governor  of  this  state  authorizes  and  requires  the 
respondent  to  take  the  relator  into  custody,  and  return 
him  to  the  state  of  Michigan,  there  to  be  dealt  with  ac- 
cording to  law.  We  are  therefore  of  opinion  that  the 
relator's  contention  upon  this  point  is  without  merit. 
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•  It  is  conceded  that  the  question  as  to  whether  the  re- 
lator is  substantially  charged  with  the  commission  of  a 
crime  is  one  of  law.  That  question  was  first  pi-esented  to 
the  governor  of  tlie  state  of  Michigan,  who  was  required 
to  satisfy  himself  that  a  crime  had  been  committed  in  his 
state.  There  was  also  attached  to  his  requisition  evidence 
of  that  fact  in  the  copies  of  the  judicial  acts  on  which  the 
warrant  for  the  relator's  arrest  was  founded.  These 
copies,  together  with  all  of  the  certificates,  affidavits  and 
other  matters  appended  to,  and  made  a  part  of,  the  request 
for  the  rendition  warrant  are  found  in  the  record,  duly 
authenticated,  and  are  sufficient  to  authorize  the  issuance 
of  the  warrant  and  to  comply  with  the  requisites  neces- 
sary to  authorize  the  demand  as  plainly  specified  in  the 
act  of  congress,  and  sections  333  and  364  of  the  criminal 
code  of  this  state.  The  certificates  of  the  executive  au- 
thority are  made  conclusive  as  to  their  verity  when  pre- 
sented to  the  executive  of  the  state  where  the  fugitive  lis 
found.     Kentucky  v,  Dennison.  24  How.  (U.  S.)  66. 

Again,  this  question  was  first  passed  upon  by  the  gov- 
ernor of  the  state  of  Michigan,  who  had  before  him  the 
record  of  the  judicial  acts  on  which  the  warrant  for 
relator's  arrest  was  issued,  and  the  statute  of  his  state 
pertaining  to  and  defining  the  crime  of  embezzlement. 
That  statute,  duly  exemplified,  appears  in  evidence  in  the 
bill  of  exceptions.  It  differs  materially  from  the  ordinary 
statutes  of  embezzlement  found  in  most  of  the  states.  It 
makes  it  a  crime  to  convert  to  one's  own  use,  not  only 
property  and  money  belonging  to  another,  but  also  money 
or  property  "which  is  partly  the  property  of  another  and 
partly  the  property  of  an  officer,  agent,  clerk,  servant, 
attorney  at  law,  collector,"  etc.  The  complaint  charges, 
in  substance,  that  William  A.  Maynard,  in  the  county  of 
Lenawee,  in  state  of  Michigan,  being  the  agent,  clerk, 
servant  and  employee  of  John  P.  Bland,  did  then  and 
there  take  into  his  possession  and  receive  the  sum  of  |98 
by  virtue  of  his  employment  as  such  agent,  clerk,  servant 
nnd  employee,  said  money  being  the  property   of  said 
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John  P.  Bland,  and  did  then  and  there  convert  and  enh 
bezzle  said  money  to  his  own  use  without  the  consent  of 
the  said  Bland.  The  second  count  of  the  complaint 
charges  the  same,  except  that  Maynard  received  the  money 
as  collector  of  the  said  John  P.  Bland.  And  the  third 
count  contains  a  like  charge,  with  the  exception  of  the 
allegation  that  the  money  was  concealed  by  the  said  May- 
nard with  intent  to  convert  the  same  to  hi^  own  use.  All 
three  counts  of  the  complaint  are  fully  covered  by  the 
statute  of  the  state  of  Michigan  above  referred  to,  and 
each  constitutes  a  crime  under  the  laws  of  that  state.  It 
follows  that  upon  the  face  of  the  proceeding  the  relator 
is  substantially  charged  with  a  crime  against  the  laws  of 
the  state  of  Michigan.  In  order  to  avoid  the  effect  of  this 
record,  and  in  his  attempt  to  secure  his  release,  the  re- 
lator set  forth  in  his  petition  what  he  alleges  to  be  his 
contract  with  the  complaining  witne^s,  Bland,  and  testi- 
fied upon  the  trial  in  the  district  court  that  Bland  was 
owing  him  a  considerable  amount  of  money  as  commis- 
sions on  accounts  collected  by  Bland  himself.  It  is  also 
contended  that  by  the  terms  of  his  contract  the  relator 
was  not  required  to  account  for  and  pay  over  the  money 
belonging  to  his  principal  until  after  the  expiration  of 
one  year  from  the  date  of  his  employment  It  api)ears, 
however,  bv  the  terms  of  the  contract  that  the  relator 
was  required  to  settle  with  Bland  every  90  days;  that  his 
first  settlement  and  accounting  was  due  on  the  19th  day 
of  May,  1912.  The  record  discloses  that  demand  was 
made  upon  relator  for  settlement  and  payment  of  the 
money  in  his  hands;  that,  instead  of  maJcing  such  settle- 
ment, he  immediately  left  the  county  and  state  of  his  resi- 
dence, to  which  he  has  never  since  returned. 

Upon  this  showing  it  is  argued  that  the  relator  was 
not  guilty  of  the  crime  of  embezzlement  with  which  he 
was  charged.  It  may  be  conceded  that  the  relator's  act 
would  not  constitute  the  crime  of  embezzlement  in  this 
state;  but  the  provisions  of  the  criminal  law  of  the  state 
of  Michigan  found  in  this  record  are  entirely  diflierent 
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from  the  provisions  of  the  criminal  laws  of  this  state; 
and  the  matters  urged  by  the  relator  to  secure  his  release 
do  not  show  or  tend  to  show  that  he  'was  not  substantially 
charged  with  a  criminal  offense.  At  most,  his  testimony 
relates  to  matters  which  might  be  urged  as  a  defense  on 
his  trial  upon  the  complaint  in  question.  As  we  view  the 
record,  the  governor  of  this  state  correctly  determined 
that  the  matters  before  him  were  amply  sufficient  to  show 
that  the  relator  was  substantially  chained  with  the  com- 
mission of  a  crime  against  the  laws  of  the  state  of  Michi- 
gan. 

Finally,  it  is  contended  that  the  relator  is  not  a  fugitive 
from  justice.  The  testimony  discloses  that  the  public 
prosecutor  of  Lenawee  county,  in  tlie  state  of  Michigan, 
was  acquainted  with  the  relator  i)er8onally ;  that  he  talked 
with  him  a  number  of  times  in  the  city  of  Adrian,  Michi- 
gan, during  the  months  of  April  and  May,  1912;  that  he 
knew  relator  was  conducting  a  collection  business  there, 
and  was  informed  and  believed  that  relator  upon  leaving 
Adrian  came  to  Lincoln,  Nebraska,  and  engaged  in  the 
collection  business  similar  to  that  conducted  at  Adrian, 
under  the  name  of  Charles  W.  Willard.  The  respondent 
Henig  testified  that  he  made  diligent  search  for  the  relator, 
beginning  about  the  27th  day  of  May,  1912,  and  continuing 
to  the  17th  of  October  of  that  year,  when  he  located  rela- 
tor under  the  name  of  Charles  W.  Willard  at  Lincoln,  Ne- 
braska. It  appears  beyond  question  that  the  relator  was 
a  resident  of  the  city  of  Adrian,  in  the  state  of  Michigan, 
at  the  time  of  the  commission  of  the  oflfense  with  which 
he  is  charged.  The  testimony  discloses  that  he  left  that 
city  on  or  about  the  2fith  day  of  May,  1912,  stating  that 
he  was  going  to  Buffalo  for  the  purpose  of  bringing  his 
household  goods  to  Adrian;  that,  instead  of  going  to 
Buffalo,  he  went  to  the  city  of  Detroit.  He  admits 
that  he  there  assumed  the  name  of  Wilson,  and  gave 
as  a  renson  therefor  that  his  wife's  people  were  seek- 
ing him  in  order  to  procure  his  arrest  for  not  supporting 
lier.     He  a<lini(t('(1   that  he  liad  communicated  with  his 
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former  office  but  twice,  and  that  within  a  week  after  he 
leit  Adrian;  that  he  came  to  Lincoln  and  established  a 
collection  agency  under  the  name  of  Charles  W.  Willard. 
He  alio  testified  that  he  intended  to  return  to  Michigan 
and  continue  his  business  there.  It  appears  from  the 
record  that  prior  to  his  coming  to  Lincoln  the  relator  was 
in  the  city  of  Grand  Island,  in  this  state,  where  he  en- 
gaged in  a  like  business ;  that  an  officer  from  that  city  in- 
tervened in  this  proceeding,  and  asked  that  the  relator  be 
remanded  to  his  custody  to  answer  to  a  crime  charged  to 
have  been  committed  by  him  in  that  city  similar  to  the 
one  with  which  he  is  charged  in  the  proceedings  contained 
in  this  record. 

Prom  the  testimony  contained  in  the  record,  the  con- 
clusion is  irresistible  that  when  the  relator  left  the  city 
of  Adrian  he  never  intended  to  return;  that  he  changed 
his  name  when  in  the  ciiy  of  Detroit,  and  there  assumed 
the  name  of  Wilson ;  that  he  fled  from  there  to  the  state  of 
Nebraska,  and  again  changed  his  name  to  that  of  Charles 
W.  Willard.  After  reading  the  entire  record,  we  are  of 
opinion  that  the  district  court  of  Lancaster  county  was 
justified  in  finding  that  the  relator  is  a  fugitive  from  the 
justice  of  the  state  of  Michigan.  Dennison  v.  Christian, 
72  Neb.  703. 

The  trial  judge  having  correctly  resolved  both  of  the 
questions  presented  by  this  record  against  the  relator,  and 
having  properly  refused  to  release  him  by  the  writ  of 
habeas  corpus,  the  judgment  of  the  district  court  is 

Affirmed. 
Hameb,  J.,  dissenting. 

My  sense  of  duty  compels  me  to  record  a  dissent  from 
the  majority  opinion.  The  government  is  to  protect  the 
people  in  the  enjoyment  of  their  homes,  their  liberty,  and 
their  lives,  and  they  should  not  be  disturbed  in  such  en- 
joyment because  of  criminal  proceedings  commenced 
against  them  in  a  foreign  state,  unless  such  enjoyment 
has  been  forfeited  by  a  clear  violation  of  written  law,  and 
23 
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aach  yiolation  is  made  manifest  by  the  application  of  Hie 
demanding  state  supported  by  evidence  which  is  satisflac- 
tory  to  our  courts.  The  decision  of  the  goremor  of  tfce 
asylum  state  is  not  final.  The  alleged  fugitive  is  entitled 
to  sue  out  a  writ  of  habeas  corpus  and  refer  the  question 
to  the  courts.  Hawley,  Interstate  Extradition,  p.  29;, In 
re  Brhcoe,  51  How.  Pr.  (N.  T.)  422.  He  further  says: 
"It  must  appear  in  some  way  that  the  act  charged  amounts 
to  a  crime  in  the  demanding  state.  This  is  a  jurisdic- 
tional fact."  On  application  to  the  courts,  a  prisoner 
may  be  discharged.  That  some  one  has  alleged  a  conclu- 
sion before  the  justice  of  the  peace  in  Michigjin  who  issued 
the  warrant  against  the  alleged  fugitive,  and  which  the 
governor  of  that  state  seeks  to  comply  with,  should  not  be 
enough  to  subject  the  prisoner  to  the  inconvenience,  ex- 
pense and  ignominy  of  arrest  and  prosecution.  Tlie 
danger  is  that  a  loose  application  of  the  extradition  law 
between  states  may  be  used  for  the  mere  purpose  of  en- 
forcing a  collection.  This  should  not  be  tolerated.  As  this 
case  comes  here  on  appeal  from  the  judgment  and  order 
of  the  district  court  for  Lancaster  county,  it  follows  that 
the  evidence  must  be  considered  as  all  included  in  the 
testimony  taken  before  the  district  court  and  in  the 
original  application  for  the  order  of  arrest.  This  applica- 
tion is  based  upon  affidavits  hereinafter  referred  to,  and 
which  were  filed  before  the  justice  of  the  peace  in  Michi- 
gan. 

In  the  view  that  I  take  of  tin's  case,  the  petitioner  en- 
tered into  a  contract  with  one  Dr.  Bland  for  the  attempted 
collection  of  a  lot  of  doctor  bills,  and  the  contract  pro- 
vides for  mutual  •acooimts  between  the  petitiono*  and 
Bland;  that  is,  if  the  debtor  paid  an  account  to  Bland, 
then  Bland  was  to  be  indebted  to  the  petitioner  in  the 
sum  of  25  per  cent,  of  the  amount  paid,  and,  if  the  peti- 
tioner collected  a  claim,  he  was  to  give  75  per  cent,  of  it 
to  Bland,  and  quarterly  settleme^its  were  to  be  made  be- 
tween them,  the  contract  looking  to  £i  final  settlement  at 
the  end  of  one  year.      There  was  no  guilt  on  the  part  of 
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the  petitioner,  becawe  Bland  was  indebted  to  the  peti- 
tioner for  eommifssionB  where  the  debtors  had  paid  di- 
rectly to  Bjkuid^  and  the  petitioner  was  indebted  to  Bla&d 
ojtt  accounts  which  he  had  collected,  and  the  contract  was 
made  between  them  on  the  Idth  of  February,  1912,  and 
the  pear  which  the  contract  was  to  run  had  not  expired 
HSkd  would  not  expire  until  February  19,  1913.  Before 
the  year  was  one-half  oyer,  and  in  May,  these  proceedings 
wene  eommenced. 

Two  affidavits  by  Bland  were  filed  before  the  justice  of 
the  peace  who  issued  the  warrant.  The  first  affidavit  con- 
tains a  formal  charge  of  embezzlement  without. the  de- 
tails, and  the  other  affidavit  proceeds  in  detJiii  to  set  up 
the  facts  which  constitute  the  alleged  offense.  One  of 
these  affidavits  charges  the  indebtedness  of  the  relator  on 
informMion  and  belief.  Of  course,  the  charge  against  the 
accused  is  no  stronger  than  its  weakest  statement,  and,  if 
the  weakest  statement  is  on  information  and  belief,  then 
the  u>hole  charge  stands  on  information  and  belief,  and 
the  result  is  that  a  man  is  arrested  and  taken  away  from 
his  family  and  prosecuted  when  the  charge  against  him 
is  o&  information  and  belief.  The  affidavit  setting  forth 
the  details  recites  that  the  accused  entered  into  a  contract 
with  the  complainant  under  the  name  of  the  "Mercantile 
Law  Company,"  and  said  he  had  a  peculiar  system  of 
collecting;  that  he  made  personal  calls  on  all  debtors; 
that  he  would  take  statements  of  accounts  and  collect  the 
same  on  a  commission  basis ;  that  "he  represented  that  he 
would  take  the  accounts  and  collect  the  money  due  from 
the  debtors  and  f^ettJe  with  me  for  all  amounts  collected 
OB  a  certain  date."  The  affidavit  then  sets  up  the  fact 
that  the  petitioner  "was  to  collect  as  many  of  said  ac- 
counts as  possible  for  me,  and  that  he  was  to  retain  25 
per  cent,  of  the  amount  collected  for  his  work;  that  75 
per  cent,  of  the  amount  collootod  was  to  be  held  by  him, 
as  my  agent,  for  a  period  of  1)0  days  from  the  date  the 
contract  was  entered  into;  ♦  ♦  ♦  that  this  contract 
lost  mentioned  was  entered  into  on  or  about  February  19, 


i 
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1912;"  that  in  compliance  therewith  he,  the  said  Dr. 
Bland,  gave  the  said  petitioner  a  large  number  of  ac- 
counts, beginning  with  Morris  Duffield,  f6  and  reciting 
the  accounts,  "on  which  accounts  the  said  William  A. 
?  '  Maynard  has  collected  the  sum  of  f98,  as  deponent  is  in- 

formed and  heUeves/^  said  information  being  based  upon 
L  the  adffiavits  of  the  said  parties  last  mentioned  that  they 

I  have  paid  various  amounts,  as  mentioned  in  said  affidavits, 

[  to  said  William  A.  Maynard  on  said  accounts.    The  agree- 

V  ment  made  between  Dr.  Bland  and  the  petitioner,  omitting 

the  heading  and  the  signatures,  and  the  closing,  is  as 
follows :. 

"This  agreement  witnesseth:  That  J.  P.  Bland  of 
Adrian,  Mich.,  has  become  a  subscriber  to  Mercantile 
Law  Co.,  of  Cleveland,  Ohio,  and  that  said  subscriber  is 
entitled  to  the  benefits  herein  set  forth  for  the  term  of 
one  year  from  above  date.  Mercantile  Law  Co.  obligates 
itself  to  give  prompt  attention  to  all  (claims  placed  in  its 
hands  for  collection  and  adjustment  by  said  subscriber, 
and  also  agrees  to  apply  such  legal  redress  which  will 
enforce  collections.  The  subscriber  hereby  authorizes 
Mercantile  Law  Co.  to  commence  actions  at  its  discretion 
in  the  several  courts  of  this  state  or  of  any  other  state  on 
any  of  the  claims  placed  in  its  hands,  and  agrees  that,  if 
such  action  be  brought,  he  will  in  no  manner  interfere 
with  the  same,  or  cause  the  action  to  be  discontinued  until 
the  case  has  been  prosecuted  to  judgment,  unless  the  con- 
sent of  Mercantile  Law  Co.  can  be  obtained.  In  considera- 
tion of  the  aforesaid  services,  J.  P.  Bland  of  Adrian,  Mich., 
agrees  to  report  to  Mercantile  Law  Co.  as  soon  as  collected 
all  payments  received  on  claims  filed  for  collection  and  to 
pay  to  said  Mercantile  Law  Co.  at  once  a  commission  of 
25*i)er  cent,  on  all  collections  and  settlements  made  on 
the  accounts  placed  in  its  hands,  whether  the  money  is 
paid  by  the  debtor  to  Mercantile  Law  Co.  or  to  the  sub- 
scriber. It  is  mutually  agreed  that  this  contract  shall 
remain  in  force  for  a  period  of  one  year  from  the  above 
date,  and  that  Mercantile  Law  Co.  shall  be  entitled  to  its 
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commission  on  all  claims  settled  by  either  party  hereto, 
within  the  life  of  this  contract  It  is  further  agreed  by 
Mercantile  Law  Co.  that  it  shall  make  settlement  for  all 
moneys  belonging  to  the  subscriber  once  every  90  days 
from  the  date  hereof.  It  is  mutually  agreed  and  under- 
Htood  by  both  parties  herein  mentioned,  that  payment  of 
the  aforesaid  commissions  upon  all  collections  and  settle- 
ments shall  constitute  the  full  amount  of  liability  of  the 
subscriber." 

It  will  be  observed  that  the  liability  in  this  case  is  based 
upon  a  contract  of  (1)  doubtful  meaning,  (2)  uncertain 
"information  and  belief."  If  the  mere  charge  against  the 
relator  in  a  case  of  this  kind  is  sufficient  to  enable  him  to 
be  taken  from  his  home  to  a  foreign  state  there  to  be 
prosecuted,  then  liberty  is  not  very  secure  in  Nebraska. 
It  is  not  the  name  by  which  an  alleged  criminal  act  is 
called  that  determines  whether  the  thing  done  is  done  in 
violation  of  the  law ;  it  is  the  act  done.  It  is  unreasonable 
to  suppose  that  the  laws  of  Michigan  provide  for  the  pun- 
ishment of  a  collector  who  is  not  in  default  under  a  con- 
tract which  he  has  made  with  his  client  or  customer.  To 
the  writer  it  is  time  enough  for  Dr.  Bland  to  insist  upon 
his  warrant  for  extradition  when  he  has  demonstrated  the 
fact  under  his  doubtful  contract  that  the  relator  owes 
him.  The  contract  might  receive  one  construction  in 
Nebraska  and  another  in  Michigan.  Dr.  Bland  became  a 
subscriber  to  the  "Mercantile  Law  Company,"  and  was  "en- 
titled to  the  benefits"  set  forth  in  the  agreement  "for  the 
term  of  one  year''  from  February  19,  1912,  the  date  of  the 
agreement.  The  second  paragraph  obligates  the  "Mer- 
cantile Law  Company"  to  give  prompt  attention  and  ad- 
justment by  said  subscriber,  "and  also  agrees  to  apply  such 
legal  redress  which  (as)  will  enforce  collections."  The 
next  paragraph  authorizes  the  law  company  to  commence 
actions  in  the  courts  of  the  state  or  of  any  other  state,  and 
obligates  the  doctor  not  to  interfere  with  the  same.  The 
next  paragragh  provides  the  terms  of  compensation,  and 
that  the  contract  shall  remcUn  in  force  for  the  period  of 
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one  year;  that  tlie  parties  shall  make  settlement  ew^atj  90 
days.  It  is  conteaded  by  the  pFoseeution  that  to  maiie 
^'settlement''  means  to-  make  yeiyment  The  word  '^settle- 
ment"  is  defined  in  Webster's  New  International  Die* 
tionary  at  length.  That  part  of  it  applicable  to  tins  ease 
reads  r  "Act  or  process  of  adjusting  or  determining ;  com- 
p4>8ure  of  doubte  or  differences;  arrangement;  adjustment; 
as^  settlement  of  a  controversy,  of  accounts,  etc.;  also, 
condition  of  affairs  thus  adjusted."  It  was  not  perfment 
that  was  talked  about,  but  a  mere  settlement,  an  adjust- 
ment from  time  to  time  between  the  parties,  and  tbere 
<*ould  be  no  default  by  either  party  until  the  ea^piraition 
of  the  year.  Townsend,  Moran,  Qrouth,  Eelley,  Lewis. 
Edmund,  each  made  payments  to  Dr.  Bland  on  which  the 
doctor  owed  the  relator  his  commissions.  Howefl^  Town- 
send, Kelley,  Lewis,  Edmund,  Seethaller,  Sherman,  and 
Preston  also  paid  money  to  Dr.  Bland,  and  he  retained 
the  commission  due  to  the  relator.  Dr.  Bland's  affidayit 
«ays  they  were  doctor  bills,  "statements  of  recounts  which 
were  owing  to  me  from  paiietits  for  services  rendered.'' 
It  is  the  doctor's  contention  that  the  relate*  owes»  him 
under  the  contract  a  balance  for  collecting  these  doctor 
hills,  many  of  which  were  old,  and  some  of  which  were 
outlawed. 

Something  of  an  examination  of  the  embezzlement  cases 
in  Michigan  shows  that  the  relator  should  not  be  con- 
victed. People  V.  Wadfncorth,  68  Mich.  500.  In  the  fbre- 
going  case  funds  were  deposited  in  a  bank  that  belonged 
to  the  city  treasurer.  They  were  put  in  there  as  ordinary 
deposits,  and  it  was  held  that  the  banker  wa»  not  guilty 
of  embezzlement.  See,  also,  3  Howell,  Ann.  St.  (?Tich.) 
sec.  9263a,  making  it  a  felony  for  a  public  official  to  ap- 
propriate to  his  own  use  moneys  received  in  his  official 
capacity,  and  section  9263c^  making  the  failure  to  pay 
over  to  his  successor  all  moneys  and  property  collected 
i>rinia  facie  evidence  of  the  offense.  In  this  case  it  was 
held  that  the  accused  might  rebut  a  prima  facie  caM  made 
under  the  statute  by  proving  that  moneys  were  in  fact 
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received,  and  that  tbe  shortage  represented  saw-logs  which 
he  had  taken  in  payment  of  taxes,  in  lieu  of  money,  and 
which  l)ad  been  lost.  People  v.  Seeley^  117  Mich.  203. 
The  court  held  that  there  should  be  an  order  of  court 
-which  he  refused  to  obey.  That  applies  to  this  case.  There 
is  no  order  of  the  court  in  this  case,  touching  the  indebted- 
ness, which  the  relator  refuses  to  obey.  Along  the  same 
line  is  People  v.  Fairchild,  105  Mich.  437. 

The  law  under  which  the  relator  is  prosecuted  reads: 
"Section  55.  If  any  officer,  agent,  clerk,  or  servant  of  any 
incorporated  company,  foreign  or  domestic,  or  if  any  clerk, 
agent,  or  servant  of  any  private  person,  or  of  any  co- 
partnership, except  apprentices  and  otlier  persons  under 
age  of  sixteen  years,  or  if  any  attorney  at  law,  collector, 
or  other  person,  who,  in  any  manner,  receives  or  collects 
money  or  any  other  property  for  the  use  of  and  belonging 
to  another,  embezzles  or  fraudulently  converts  to  his  own 
use,  or  takes  and  secretes  with  intent  to  embezzle  and 
convert  to  his  own  use  without  the  consent  of  his  em- 
ployer, master,  or  the  owner  of  the  money  or  goods  col- 
lected or  received,  any  money  or  property  of  another,  or 
which  is  partly  the  property  of  another  and  partly  the 
property  of  such  officer,  agent,  clerk^  servant,  attorney  at 
law,  collector,  or  otlier  person,  wiiich  has  come  to  his  pos- 
session or  under  his  care  in  any  manner  whatsoever,  he 
shall  be  deemed  to  have  committed  larceny,  and,  in  a 
prosecution  for  such  crime,  it  shall  be  no  defense  that  such 
officer,  agent,  clerk,  servant,  attorney  at  law,  or  other 
person,  was  entitled  to  a  commission  out  of  such  money 
or  property,  as  commission  for  collecting  or  receiving  tlie 
same  for  and  on  behalf  of  the  owner  tliereof;  provided, 
that  it  shall  be  no  embezzlement  on  tlie  part  of  suah  agent, 
clerk,  servant,  attorney  at  law,  collector,  or  other  person, 
to  retain  his  reasonable  collection  fee  on  the  collection,  or 
any  other  valid  interest  he  may  have  in  such  money  or 
property."  3  Howell,  Ann.  St.  (Mich.)  sec.  0176a.  The 
foregoing  contemplates  that  the  person  making  the  col- 
lection shall  retain  his  commission  "or  any  other  valid  in- 
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terest  lie  may  have  in  such  money  op  property."  The  peti- 
tioner testifies,  and  it  is  not  denied,  that  lie  wa*s  put  to 
expense  in  the  collection  of  these  accounts.  He  is  entitled 
therefore  to  payment  It  follows,  therefore,  from  the 
act  itself  and  from  the  decision  of  this  court  in  Van 
Etten  V.  State,  24  Neb.  734,  as,  also,  Miller  v.  State,  16 
Neb.  179,  and  State  v.  Kent,  22  Minn.  41,  that  the  peti- 
tioner is  not  guilty  of  embezzlement  under  the  statute. 

There  can  be  no  criminal  intent  so  long  as  the  agent  or 
collector  is  making  an  honest  contention  fop  what  he 
deems  to  be  his  own.  JJamUton  v.  State,  46  Neb.  284. 
Nop  can  there  be  a  conviction  where  there  is  an  unsettled 
and  unliquidated  account  between  the  parties.  State  t?. 
Culver,  5  Neb.  (Unof.)  238.  And,  where  the  defendant 
in  a  criminal  prosecution  has  an  interest  in  the  property 
OP  money  alleged  to  have  been  fraudulently  converted  to 
his  or  her  own  use,  there  can  be  no  conviction  of  the  crime 
of  embezzlement.    McElroy  v.  People,  202  111.  473. 

I  am  unable  from  the  record  to  see  that  the  relator  is 
guilty  of  anything;  but,  if  he  is  guilty  of  anything,  then 
he  is  guilty  of  false  pretenses.  If  he  drew  a  contract  and 
did  not  intend  to  go  ahead  and  collect  the  monej-,  but 
intended  to  get  hold  of  some  small  part  of  it  and  then  to 
keep  it,  and  he  used  the  contract  as  a  fraudulent  induce- 
ment for  the  purpose,  then  the  thing  done  was  not  em- 
bezzlement, but  it  was  false  pretenses,  and  he  should  be 
arrested  and  tried  upon  that  charge.  Hess  v.  Culver,  77 
Mich.  598,  18  Am.  St.  Rep.  421,  6  L.  R.  A.  498 ;  Pearl  v. 
Walter,  80  Mich.  317;  Knight  v.  TAnzey,  80  Mich.  396,  8 
L.  R.  A.  476;  Stoney  Creek  Woolen  Co.  v.  Smalley,  111 
Mich.  321;  Getchell  v.  Dusenhury,  145  Mich.  197.  Henig 
cannot  lawfully  return  the  relator  to  Van  Buren  county, 
because  there  is  no  charge  pending  against  him  there. 
There  is  no  proof  attached  to  the  extradition  warrant  that 
the  relator  committed  an  offense  in  Van  Buren  county.  If 
the  relator  is  to  be  deprived  of  his  liberty,  first  let  a  new 
application  be  made  to  the  governor  of  Nebraska  by  the 
governor  of  Michigan  and  an  orderly  procedure  be  had. 
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The  relator  excuses  changing  his  name  upon  the  ground 
of  difficulty  with  his  mother-in-law,  who  threatened  to 
prosecute  him.  He  is  now  supporting  his  wife  and  two 
children. 


Emebt  L,  Mbyebs,  appellant,  v.  Fubnas  County, 

APPELIjEE. 

FnjED  Mabch  14, 1913.    No.  17,102. 

1.  Paupers:  LiABttirr  of  CJountt.  Under  the  provisions  of  ^ectloi  14, 
ch.  67,  Comp.  St.  1911,  If  any  person,  not  coming  within  the  defini- 
tion of  a  pauper,  shall  fall  sick  within  any  county  of  the  state,  not 
having  money  or  property  to  pay  his  or  her  board,  nursing,  and 
medical  aid,  it  is  the  duty  of  the  overseers  of  the  poor  of  the  pre- 
cinct where  such  person  shall  be  to  furnish  such  assistance  as 
they  shall  deem  necessary.  This  gives  the  overseer  full  authority 
to  provide  the  necessary  medical  aid  to  such  sick  person. 

8. :    ,    Where  a  physician  is  employed  by  an  overseer  of 

thh  poor  to  give  medical  aid  to  a  destitute  person,  who  has  fallen 
sick,  and  the  service  required  is  performed,  the  fact  that  the  over- 
seer has  not  made  a  written  report  of  his  doings  thereon  to  the 
county  board  cannot  defeat  the  liability  of  the  county  for  the 
service  rendered  under  such  employment. 

3.  :  :  SuFBicnsNCT  of  Petition.  The  averment  In  a  peti- 
tion that  a  person  had  fallen  sick  under  such  circumstances  as  to 
show  her  destitution  and  inability  to  provide  for  herself,  or  be 
provided  for  by  others,  Is  a  sufficient  allegation  of  the  dependence 
upon  the  county,  when  assailed  by  a  demurrer.* 

Appeal  from  the  district  court  for  Purnas  counly: 
ROBEBT  0.  Obb,  Judge.    Reversed. 

Lambe  d  Butler,  for  appellant. 

R.  J.  Harper,  W.  flf.  Morlan  and  John  Stevens,  contra. 

Reese,  C.  J. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 


314  NEBRASKA  REPORTS.  [Vol.98 


lfe7«rvT.  FiuHAB  Oovstgr. 


Fnmafi  coimty  in  sustaining  a  general  demorrer  to  phiin- 
tiffs  petition.  From  a  judgment  dismissing  tb^  snit, 
plaintiff  appeals 

It  is  alleged  in  the  petition,  in  substance,  that  on  the 
23d  day  of  May,  1908,  one  Bertice  Overholtzer,  a  resident 
of  Cambridge  precinct,  in  said  county,  became  sick  and 
diseased;  that  it  became  necessary,  in  order  to  preserve 
her  life,  that  she  should  have  medical  aid  and  attention; 
and  that,  having  no  money  or  property  with  which  to  pay 
for  medical  treatment,  she  was  dependent  upon  defendant 
for'  such  necessaries.  The  character  of  the  malady  from 
which  it  is  alleped  she  was  suffering  would  indicate  that 
medical  relief  could  not  be  long  delayed  without  danger 
to  her  life.  While  not  directly  so  alleged,  it  is  inferable 
from  the  petition  and  briefs  of  counsel  that  Dr.  Green  of 
Beaver  Oity,  which  was  30  miles  distant  from  where  the 
patient  was  sick,  was  the  county  physician.  The  petition 
alleges  that  the  application  for  relief  ft>r  said  sfck  person 
was  made  to  one  of  the  members  of  the  county  board,  the 
hoard  not  then  being  in  session,  who  advised  that  the 
matter  be  submitted  to  Dr.  Oroen  for  instructions;  that 
Dr.  Green  refused  to  render  medical  aid,  but  directed,  in 
rase  it  was  an  emergency,  that  plaintiff,  who  wa»  a  physi- 
rian,  should  render  the  necessary  service ;  that  the  local  jus- 
tice of  the  peace,  the  overseer  of  the  poor  in  said  precinct, 
was  seen,  who  made  a  written  request  to  plaintiff  to  iiender 
and  attend  to  the  needs  of  Miss  Overholtzer,  and  charge 
the  same  to  the  county  of  Pumas,  and  thereupon  plain- 
tiff took  charge  of  the  case,  and  carried  it  to  a  successful 
termination;  that  the  patient  was  destitute,  and  resided 
in  said  precinct;  that  up  to  the  date  named  her  relatives 
and  friends  had  been  able  to  provide  the  necessary  medical 
aid,  but  her  means  at  said  time  became  Wholly  exhausted, 
and  she  was  entirely  without  funds  or  assistance  and  be- 
came dependent  up<m  the  county;  that,  under  the  direc- 
tions of  Dr.  Green  and  the  overseer  of  the  poor,  he  per- 
formed the  service.  Plaintiff's  claim  was  presented  to  the 
county  commissioners  and  rejected,  from  which  h^  ap- 
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feUei  to  the  district  court.  By  filing  the  demurrer,  all 
i^€igftt}oiis  of  th^  petition  which  were  well  pleaded  were 
admitted,  among  which  were  that  the  patient  was  a  resi- 
dtent  of  Cambridge  pfecixict,  of  which  the  justice  of  the 
peace  wad  the  overseer  of  the  poor ;  that  she  was  sick,  des- 
titute, and  nee^d  medical  attenticHi  in  order  that  her 
life  miglit;  be  preserved;  that  the  justice,  having  authority 
so  to  do  under  the  law,  employed  plaintiff,  on  behalf  of 
tk^  county,  to  perform  the  service;  that  plaintiflP  per- 
formed the  service,  and  the  compensation  therefor  had 
net  been  paid;. 

We  are  unable  to  see  why,  under  the  provisions  of 
chapter  67,  Comp.  St.  1911,  a  cause  of  action  was  not 
stated.  Assuming,  as  we  must,  under  the  averments  of 
th^  petition,  that  the  justice  of  the  peace  was  in  the  dis- 
ehai'ge  of  the  plain  duty  imposed  upon  him  by  section  14 
of  the  act,  we  must  hold  that,  upon  the  performance  of 
the  service,  a  claim  arose  against  the  county  for  the  rea- 
sonable value  of  the  medical  service  rendered. 

There  is  no  averment  that  the  justice  of  the  peace  made 
a  written  report  of  his  action  to  the  county  board;  it 
being  alleged  that  his  report  was  oral.  It  is  claimed  that 
the  failure  of  tJ*e  justice  of  the  peace  to  make  his  report 
in  writing  defeated  plaintiff's  cause  of  action,  if  one  ever 
existed;  that  the  written  report  is  made  a  condition  pre- 
cedent to  the  creation  of  a  valid  claim  against  the  couiity. 
We  cannot  so  hold.  There  was  no  obligation  imposed 
upon  plaintiff  to  see  that  the  ju.stice  performed  the  duty 
required  by  the  statute.  To  hold  that  the  claim  would  be 
thereby  defeated  would  be  equivalent  to  saying  that  one 
person  could  defeat  the  just  claim  of  another  by  simply 
refusing  to  discharge  an  official  but  later  duty,  having  no 
connection  with  the  rendition  of  the  service.  By  such  a 
course  the  benign  purpose  of  the  statute  could  be  nullified, 
and  the  destitute  and  suffering  would  be  left  to  shift  for 
themselves  or  depend  upon  the  voluntary  charity  of  others. 
This  the  law  does  not  contemplate. 

It  is  argued  by  counsel  for  the  county  that  it  is  not 
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sufficiently  alleged  that  the  patient  had  no  relatives  of 
sufficient  ability  to  provide  fol*  her,  or  who  had  failed  or 
refused  so  to  do.  It  is  true  that  the  petition  is  not  as 
specific  on  this  matter  as  it  might  and  probably  should  be, 
but  as  against  a  demurrer  enough  is  stated  to  show  the 
destitution  of  the  patient  and  her  need  of  immediate  medi- 
cal aid  and  assistance.  A  motion  for  a  more  8i>ecific 
statement  in  tliat  behalf  might  have  been  interposed^  but 
as  against  a  demurrer  the  averment  must  be  held  suffi- 
cient. 

It  is  also  contended  that  the  case  at  bar  waJ9  not  an 
emergency  case  under  the  provisions  of  section  14,  eh.  67, 
Comp.  St.  1911.  The  provision  is:  ^^Whenever  any  non- 
resident, or  any  other  person  not  coming  within  the 
definition  of  a  pauper,  shall  fall  sick  in  any  county  in  this 
state,  not  having  money  or  property  to  pay  his  or  her 
board,  nursing,  and  medical  aid,  it  shall  be  the  duty  of 
the  overseers  of  the  poor  of  the  precinct  where  such  person 
shall  be  to  furnish  such  assistance  to  such  person  as  they 
shall  deem  necessary."  The  averments  of  the  i)etition 
seem  to  have  brought  the  case  squarely  within  the  pro- 
visions of  the  section. 

Other  matters  insisted  upon  are  proper  subjects  of  an- 
swer, if  a  defense,  but  cannot  be  disposed  of  upon  de- 
murrer. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  to  that  court  for  further  proceedings. 

Bbvebsed. 


< 

i 
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Albbbt  B.  Abonson,  appelleb,  y.  John  P.  E.  Gabi^Ni 

APPELLANT. 

FnJED  Mabch  14, 1913.    No.  17,098. 

Appe&l:  Affibmancb.  Where  the  record  brought  to  the  supreme  court 
on  appeal  contains  no  bill  of  exceptions,  the  judgment  of  the  dis 
trict  court,  if  sustained  by  the  pleadings,  will  be  affirmed. 

Appeal  from  the  district  court  for  Polk  county: 
Obobge  F.  Cobcoban,  Judge.    Affirmed. 

John  Tongue,  for  appellant. 

Mills  &  Beehe,  contra, 

Babnbs,  J. 

Action  In  the  district  court  for  Polk  county  to  recover 
a  balance  alleged  to  be  due  plaintiff  on  a  judgment  ren- 
dered against  defendant  and  in  plaintiff's  favor  in  the 
district  court  for  the  county  and  city  of  Denver,  in  the 
state  of  Colorado.  Plaintiff  had  the  judgment,  and  the 
defendant  has  appealed. 

The  record  brought  to  this  court  contains  no  bill  of 
exceptions,  and  therefore  the  only  question  presented  for* 
oup  determination  is,  are  the  pleadings  sufficient  to  sup- 
port the  judgment?  The  transcript  discloses  that  plain- 
tiff's petition  was  in  the  usual  form  of  a  dechiration  on  a 
foreign  judgment.  Defendant's  answer  does  not  challenge 
the  jurisdiction  of  the  district  court  of  the  state  of  Colo- 
rado in  which  the  judgment  sued  on  was  rendered.  It  con- 
tains no  allegation  of  fraud  on  the  part  of  plaintiff  in 
obtaining  the  judgment,  and  contains  no  plea  of  payment 
op  satisfaction. 

As  we  view  the  record,  the  pleadings  are  sufficient  to 
sustain  the  judgment  of  the  district  court,  and  it  is  there- 
fore 

Afeibmed. 


CbAKLB  a.  PATTratSON,  An 

AL.,  API 

Fnjs  Haioh  14 

Afftmli     DxcBEEi     HooiFicAnoii: 

]adKin«ot  foKcloslng  a  rettl  < 

Btantlft]  error  found  In  tbe  re 

It  iB  prorlded  the  decree  aba 

tt  will  be  modified  by  correc 

thus  modified,  will  be  afflnue)] 

Appeal  from  the  diBtrio 
ItOBEBT  C.  Ore,  Judge.    Affi 

Tjambe  d  Butler,  for  app< 

W.  8.  Morlan  and  F.  W.  i 

BABNESt,  J. 

Action  in  the  district  ecu 
cloBe  a  real  estate  mortgage 
of  certain  promiKsiirv  notes 
plaintiff  by  the  defendants  > 
Sarah  E.  Cox.  The  petition 
forth  copies  of  the  notes  in 
motion  to  require  plaintiff  t 
inite  and  certain  hy  attach 
motion  was  overniled,  and 
which  contained:  Firet,  a 
allegation  that  the  defendan 
woman ;  that  she  had  had  no 
in  which  she  intended  to  bii 
that  at  the  time  the  notes  an< 
delivered  defendant  George 
plaintiff  in  any  snin  whats* 
was  not  acknowledged  by  di 

It  was  further  alleged,  in 
to  the  time  when  the  mortg 


Vol.  93]  JANUARY  TEKM,  1913.  819 


Patterson  r.  Cok. 


deleBdaot  George  W.  Cox  was  indebted  to  the  Arapahoe 
State  Bank;  that  the  indebtedness  to  the  bank  had  not 
been  released;  tiiat  defendants  were  then^  and  are  now, 
residing  upon  and  claiming  the  section  of  the  land  de- 
scribed in  the  mortgage  as  their  homestead.  It  was  also 
alleged  that  the  mortgage  did  not  set  forth  the  true  terms 
of  the  agreement  between  plaintiff  and  the  defendants, 
and  there  was  a  prayer  for  a  reformation  of  the  same.  It 
was  finally  allied  that  the  true  intention  of  the  defend- 
ants was  not  to  alienate  or  incumber  their  homestead 
rigjits,  and  the  answer  concluded  with  a  prayer  that  the 
petition  be  dismissed.  Plaintiff's  reply  admitted  that  the 
defendants  were  husband  and  wife,  and  resided  upon  the 
land  in  question,  but  denied  each  and  every  allegation 
contained  in  the  answer,  except  those  specifically  ad- 
mitted. A  trial  was  had  upon  the  issues  thus  joiner}, 
whidi  resulted  in  findings  and  a  decree  of  foreclosure. 
The  defendants  have  appealed. 

Api)ellants'  first  contention  is  that  the  court  erred  in 
overruling  their  motion  to  make  plaintiflTs  petition  more 
definite  and  certain,  and  it  is  argued  that  if  the  motion 
had  been  sustained  it  would  have  appeared  affirmatively 
that  there  was  a  defect  of  parties;  that  the  plaintiff  had 
no  capacity  to  sue;  and  that  the  action  was  not  prosecuted 
in  the  name  of  the  real  party  in  interest.  As  above  stated, 
the  petition  contained  literal  copies  of  the  notes.  It  ap- 
pears also  that  the  notes  themselves  were  introduced  in 
evidence.  Under  this  state  of  facts,  we  are  unable  to  sec 
how  any  prejudice  could  have  resulted  in  overruling  the 
defendants'  motion. 

It  is  also  contended  that  the  action  was  not  prosecuted 
in  the  name  of  the  real  party  in  interest,  and  therefore 
the  court  erred  in  rendering  a  judgment  for  the  plaintiff. 
The  testimony,  as  contained  in  the  record,  shows,  beyond 
question,  that  the  plaintiff  was  the  real  party  in  interest; 
that  he  furnished  the  money  to  and  for  the  use  of  the  de- 
fendants, which  was  the  consideration  for  the  notes  and 
mortgage  in  question.     Two  witnesses  testified  positively 
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to  those  facts,  and  tbe  defendants  iotroduced  no  evidence 
to  contnivert  this  testimony. 

It  is  alsn  argued  that  tlie  record  bIiows  thiit  the  mnrt- 
ffage  was  not  acknowledged  by  the  defendants.  The  only 
lestimony  nffered  to  supiwrt  that  contention  was  the  state- 
ment of  the  defendants  that,  when  the  notary  took  the 
iicknow lodgment,  they  were  not  asked  if  they  signed  the 
mortgage  as  their  voluntary  act  and  deed,  and  they  were 
not  required  to  hold  up  their  hands  at  the  time  the  ac- 
knowledgment was  taken.  On  the  other  hand,  the  ac- 
knowledgment appears  to  he  in  due  form,  certified  by  the 
riolary  under  her  hnnd  and  seal,  and  there  was  other  tes- 
limouy  by  which  it  was  shown  that  the  acknowledgment 
was  taken  in  the  usual  form,  after  the  defendant  Oeorge 
W.  fox  had  rend  the  mortgage,  and  it  had  been  read  by 
one  Samuel  Patterson  to  the  defendant  Sarah  E.  Cox. 
No  testimony  was  offeivd  lending  to  show  that  the  mort- 
gage did  not  contain  the  real  contract  between  the  parties. 
.\8  we  view  the  testimony.  It  was  entirely  insnfflcient  to 
overthrow  the  presumption  of  regularity  in  the  execution 
iind  acknowledguieiit  of  the  mortgage. 

After  a  careful  cxnuiinafion  of  the  record,  we  are  satis- 
tied  that  the  defendant^  failed  to  establish  any  of  tlic  so- 
called  defenses  cxliibitcd  by  their  answer.  We  are  there- 
fore of  opinitm  that  tlie  decree  in  ipiestion  was  the  only 
one  which  the  court  eonld  lawfully  have  rendered,  and 
the  judgment  of  foreclosure  should  be  affirmed.  It  ap- 
jicars,  however,  that  through  some  mistake  or  clerical 
nn\ir  the  decree  provides  that  it  shall  bear  interest  at  the 
rate  of  8  per  cent,  per  annum  from  and  after  its  rendition. 
We  find  that  the  rate  of  interest  provided  by  the  notes 
and  mortgage  in  qucstitui  was  7  per  cent,  per  annum,  and 
the  deci'ee  should  be,  and  it  is  hereby,  modified  accord- 
ingly, and  tlie  judgment  of  the  district  court,  as  thus 
modified,  is 

Appirmkd. 


Vol.  93]  JANUARY  TERM,  1913.  821 


Miller  y.  Boardnuun. 


Theodobb  J.  Miller,  appellee,  y.  Homer  C.  Boardman, 

APPELLANT, 
Filed  Mabch  14, 1913.    No.  17,084. 

1.  Tax  PorecloBure:  Pboceedinos  in  Rem:   Pleading.    Section  4,  art.  V, 

ch.  77,  Comp.  St.  1899,  allows  an  action  in  rem  to  be  brought 
against  the  land  itself  as  defendant  in  tax  foreclosure  proceed- 
ings: (1)  Where  the  owner  of  the  land  is  not  known;  (2)  where 
the  action  is  commenced  against  a  person  who  disclaims  owner- 
ship.  In  order  to  confer  Jurisdiction  upon  the  court  to  proceed 
in  rem  upon  the  first  ground,  it  is  essential  that  it  be  made  to 
appear  by  a  direct  allegation  in  the  petition  that  the  owner  of 
the  land  is  not  known,  and  the  mere  naming  "the  unknown  owner 
of  said  land"  in  the  title  as  a  party  defendant  does  not  amount  to 
an  allegation  of  want  of  knowledge. 

2.  :    .    In  tax  foreclosure  proceedings  which  are  brought 

in  rem  against  the  land  itself,  the  requirements  of  the  statute  and 
all  conditions  precedent  must  be  strictly  complied  with  in  order 
to  confer  Jurisdiction  upon  the  court 

Appeal  from  the  district  court  for  Perkins  county: 
Hanson  M.  Grimes,  Judge.    Affirmed. 

B.  F,  Hustings  and  Wilcox  &  Hallig<m,  for  appellant. 

McOilton,  Games  d  Smith,  contra. 

Letton,  J. 

This  is  an  action  to  cancel  and  set  aside  a  deed  based 
upon  the  foreclosure  of  a  tax  lien  and  for  permission  to 
redeem.  The  petition  is  very  lengthy  and  sets  forth  the 
facts  with  much  detail.  A  demurrer  was  filed  and  over- 
ruled; and,  the  defendant  refusing  to  plead  further,  a 
decree  was  rendered  in  plaintiffs  favor,  from  which  de- 
fendant appeals. 

The  facts  pleaded  are  substantially  as  follows :    In  1894 

the  plaintiff,  who  was  a  resident  of  Peoria,  Illinois,  was 

the  owner  in  fee  of  160  acres  of  land  in  Perkins  county, 

described  as  the  northwest  quarter  of  section  3,  township 

24 


1»^ 
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11,  range  40.  In  1883  the  land  was  sold  by  the  Union 
Pacific  Railway  Company  to  one  Lance  under  a  ten-year 
(contract,  and  in  1884  Lance  assigned  the  contract  to 
plaintiflF,  who  comi>leted  the  payments  in  January,  1894; 
hut,  owing  to  the  fact  that  his  contract  had  been  mislaid 
«<)  that  it  could  not  be  surrendered,  a  deed  was  not  issued 
t/)  him  by  the  Union  Pacific  Railway  Company  until  De- 
cember, 1905.  When  plaintiflF  received  his  deed  he  at  once 
sent  it  to  the  clerk  of  Perkins  county  for  record,  and  at 
that  time  he  learned  for  the  first  time  that  tax  foreclosure 
proceedings  had  been  instituted  and  a  sheriffs  deed  issued 
under  the  same.  In  the  tax  foreclosure  proceedings,  in 
August,  1901,  a  petition  was  filed  entitled  "Homer  C. 
Boardman,  Plaintiff,  v.  The  Northwest  Quarter  of  Section 
3,  in  Township  11,  Range  40,  in  Perkins  County,  Ne- 
braska, and  the  Unknown  Owner  of  said  Land,  the  Union 
Pacific  Railway  Company,  Defendants."  The  petition 
alleged  the  purchase  of  the  land  by  the  plaintiflF  from  the 
county  treasurer  at  tax  sale,  the  issuance  of  a  tax  sale 
certificate,  and  the  payment  of  subsequent  taxes,  and 
prayed  for  a  foreclosure.  It  was  verified,  as  follows:  "H. 
E.  Goodall,  first  being  duly  sworn,  deposes  and  says  that 
he  is  the  duly  authorized  attorney  of  the  plaintiflF  in  the 
above  entitled  action;  that  said  plaintiflF  is  absent  and  is 
a  nonresident  of  the  county  of  Perkins,  and  state  of  Ne- 
braska; that  the  tax  sale  certificate  and  tax  receipts 
herein  sued  on  are  in  my  hands  as  such  attorney;  that  I 
have  read  the  foregoing  petition,  and  that  the  facts  and 
allegations  therein  contained  are  true,  as  I  verily  believe. 
H.  E.  Goodall."  An  aflftdavit  for  service  by  publication 
was  filed  on  August  14,  1901,  with  the  same  title  as  the 
petition,  which-  set  forth  at  length  the  object  and  prayer 
of  the  petition,  and  contained  the  following  additional 
statement:  *^AflBant  further  says  that  the  defendants,  the 
unknown  owners  of  said  land  are  non-residents  of  the 
state  of  Nebraska,  and  that  service  of  summons  cannot 
be  had  upon  said  defendants,  or  either  of  them,  within 
this  state.    Wherefore  plaintiflF  prays  that  service  may  be 


[ication."  A  notice  directed 
lie  title  of  the  petition  was 
J  taken  and  a  decree  of  fore- 
1901.  The  premises  were 
,  sold  by  the  sheriff,  and  the 
fJefore  the  affidavit  for  pub- 
wrote  to  the  Union  Pacific 
et  that  he  held  a  tax  fore- 
let  of  land  for  a  client ;  that 
!  company;  and  that  if  the 
t  he  would  advise  his  client 
eplj  to  his  letter,  the  land 
ompany  wrote  Mr,  Goodall 
J  to  A.  S.  Lance  of  Arling- 
and  that  final  payment 
:,  from  one  Theo.  J.  Miller, 
whose  address  at  that  time 
Illinois.  The  letter  also  in- 
eompany  had  no  pecuniary 
held  the  naked  legal  title, 
all  was  attorney  for  Board- 
;ter  from  the  land  commis- 
2d  the  petition  to  foreclose 
^mises  was. 

mp.  St.  1899,  which  was  in 
anit  was  be^n,  provides: 
istitnted  undor  this  chapter 
by  law  in  similar  causes  in 
J  the  owner  of  land  is  not 
igbt  against  the  land  itself, 
aust  be  as  in  the  case  of  a 
ommenccd  against  a  person 
id  itself  may  be  substituted 
'udant,  and  the  action  con- 
statute  allows  an  action  to 
tself  in  only  two  instances, 
and  is  not  known,  and  the 
mmenced  against  one  who 
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disclaims.  In  order  to  confer  j 
to  proceed  hi  rem  against  the 
appear  that  t!ie  owner  in  not 
tliat  it  is  sufBcient  that  this  be  i 
allegation  in  the  petition,  and  i 
it  is  unnecessary  to  again  show 
ice  by  publication;  but  we  thinl 
that  the  mere  naming  of  a  de 
owner  of  said  land"  in  the  title 
of  want  of  knowledge  on  the  j. 
affiant  as  to  who  the  owner  ma 
tion  nor  in  the  verification  is  tl 
tion  that  the  name  of  the  own 
or  affiant.  When  we  consider 
demurrer  as  to  tlie  facts  pleadei 
of  the  purdiase  of  the  land  by 
the  final  payment  by  Theo.  J.  I 
be  the  owner,  the  reason  why  ] 
found  is  apparent.  In  all  prob 
be  much  averse  to  making  eitl 
davit  that  the  owner  was  unkn 
refrained  from  so  doing. 

Actions  in  rem  against  the  1 
utory  proceedings,  and  the  re 
must  be  strictly  complied  with, 
the  court  to  proceed  purely  ti 
fact  of  ignorance  as  to  the  own* 
fact  was  neither  alleged  nor 
precedent  demarded  by  the  sta 
the  court  never  acquired  jurisdi 
where  a  material  fact  is  inRuffl 
case  such  a  defect  is  held  t 
(Atkins  t'.  Atkiiin,  9  Neb.  191, 
that  case,  "a  total  want  of  evi 
Leigh  v.  (Ireen,  64  Neb.  533;  G 

The  judgment  of  the  court  t 
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Ida  C.  Soott,  appbllbb,  v.  John  R.  House  bt  al., 

appellants. 

Filed  Maboh  14, 1913.    No.  17,111. 

HuBband  and  Wife:  Nbcbssabixs:  Liabiltty  of  Wife.  The  property 
of  a  married  woman  is  not  liable  for  the  payment  of  debts  con- 
tracted for  necessaries  furnished  the  family  until  after  an  execu- 
tion against  the  husband  for  such  indebtedness  has  been  issued 
and  returned  unsatisfied.  Comp.  St.  1911,  ch.  53,  sec.  1.  And  the 
fact  that  no  judgment  has  been  rendered  against  the  husband  for 
such  debt  may  be  shown  by  the  wife,  in  an  action  by  her  to  enjoin 
the  levy  of  an  execution  upon  her  lands  to  pay  such  a  debt. 

Appeal  from  the  district  court  for  Thurston  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

Hiram  Chase  and  R.  E.  Eva/ns,  for  appellants. 

T.  L.  Sloan  and  Herman  Freese^  contra. 

Letton,  J. 

This  is  an  action  to  restrain  the  defendants  from  en- 
forcing by  execution  a  judgment  against  the  real  estate 
of  plaintiflf.  The  case  was  heard  upon  aA  agreed  stipula- 
tion of  facts,  and  at  the  conclusion  of  the  trial  the  court 
entered  his  findings  of  fact  and  conclusions  of  law  and 
enjoined  the  enforcement  of  the  judgment  as  prayed. 
Defendants  appeal. 

The  material  facts  which  appear  by  the  stipulation  are, 
as  foUow^ff:  The  plaintiflf  is  a  married  woman  living  with 
her  husband.  A  bill  of  particulars  was  filed  by  John  R. 
House  (defendant  herein),  as  plaintiff,  ngainst  Ida  C. 
Scott  (plaintiff  herein)  in  justice  court  for  the  recovery 
of  ?61.50,  and  interest,  for  goods,  wares  and  merchandise 
sold  and  delivered  to  her  at  her  request.  She  appeared, 
obtained  a  continuance,  but  made  no  appearance  at  the 
trial,  at  the  close  of  which  a  judgment  was  rendered  for 
the  amount  found  due.  A  transcript  of  this  judgment 
was  filed  in  the  district  court,  and  an  execution  was  issued 
and  levied  upon  80  acres  of  land  belonging  to  her. 
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Defendants  state  the  case  as  follows  in  their  brief :  "Ap- 
pellants^ claim,  or  case,  may  be  stated  thus:  By  opera- 
tion of  the  latter  portion  of  section  5317  (Ann.  St.),  the 
wife  is  made  surety  for  necessaries  used  by  her  family; 
that  this  suretyship  attached  to  any  property  that  the 
wife  may  ever  become  seized  of  that  is  not  exempt  from 
sale  or  execution;  that,  as  a  condition  precedent  to  a 
judgment  on  this  suretyship,  there  must  be  a  judgment 
against  the  husband  and  an  execution  issued  and  returned 
unsatisfied ;  that  the  appellee  in  this  case  is  concluded  as 
to  the  fact  of  the  judgment  and  execution  against  the  hus- 
band, because  the  fact  as  to  whether  there  was  such  a 
judgment  and  execution  was  a  matter  of  defense  in  the 
action  by  the  appellant  House  against  the  appellee,  and 
which  resulted  in  the  judgment,  the  collection  of  which  is 
enjoined."  Defendants  also  state  that  they  make  no 
claim  that  the  plaintiff  is  bound  by  reason  of  a  contract 
made  by  her  with  House.  Defendants  insist  that  the 
plaintiff  is  concluded  as  to  the  fact  of  marriage  by  the 
judgment,  since  she  did  not  plead  coverture,  and  is  also 
concluded  as  to  whether  a  judgment  had  been  obtained 
and  an  execution  returned  unsatisfied  against  her  hus- 
band before  the  suit  was  brought,  because  these  matters 
might  have  been  raised  as  defenses  before  the  justice,  and 
insist  that  the  judgment  is  an  adjudication  against  her 
as  to  all  such  issues,  and  no  advantage  can  be  taken  of 
such  matters  now. 

While  fully  conceding  the  general  principles  of  law 
with  respect  to  former  adjudication  and  judgments 
against  married  women  urged  by  defendants,  the  writer 
is  of  the  opinion  that  the  argument  made  as  to  the  con- 
clusiveness of  the  judgment  cuts  both  ways,  and  that  a 
judgment  cannot  be  shown,  solely  for  the  purposes  of  an 
execution,  to  be  a  judgment  for  necessaries  by  facts 
dehors  the  record.  The  record  does  not  show  that  the 
judgment  was  rendered  for  necessaries  furnished  the 
family.  If  we  concede  that  the  defenses  of  coverture  and 
of  the  failure  to  issue  an  execution  against  the  husband 
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should  have  been  pleaded  before  the  justice,  it  must  also 
be  conceded  that  the  fact  that  the  judgment  was  sought 
for  necessaries,  which  gives  it  a  peculiar  force  and  power 
which  it  would  not  otherwise  have,  should  also  have  been 
made  to  appear  in  that  court.  If  one  set  of  facts  cannot, 
as  defendants  claim,  be  shown  aliunde,  what  reason  can 
be  given  for  allowing  the  other  fact  as  to  necessaries  to 
be  shown  upon  the  other  side?  A  majority  of  the  court, 
however,  prefer  not  to  announce  this  view. 

It  is  stipulated  "that  the  basis  of  the  claim  for  which 
the  judgment  complained  of  was  rendered  was  for  neces- 
saries furnished  bv  the  defendant  John  R.  House  to  the 
plaintiff  and  her  husband,^'  and  that  the  "judgment  ob- 
tained ♦  ♦  ♦  against  the  said  Ida  C.  Scott  was  ob- 
tained without  having  first  obtained  a  judgment  against 
her  husband,  Frank  Scott,  for  necessaries." 

Section  1,  ch.  53,  Comp.  St.  1911,  provides  that  all  the 
property  of  a  married  woman  of  every  kind  and  nature 
"shall  remain  her  sole  and  separate  property,  notwith- 
standing her  marriage,  and  shall  not  be  subject  to  the 
disposal  of  her  husband,  or  liable  for  his  debts ;  provided, 
that  all  property  of  a  married  woman  not  exempt  by  law 
from  sale  on  execution  or  attachment  shall  be  liable  for 
the  payment  of  all  debts  contracted  for  necessaries  fur- 
nished the  family  of  said  married  woman  after  execution 
against  the  husband  for  such  indebtedness  has  been  re- 
turned unsatisfied  for  want  of  goods  and  chattels,  lands, 
and  tenements  whereon  to  levy  and  make  the  same."  This 
statute  has  been  considered  by  this  court  a  number  of 
times  and  uniformly  upheld.  George  v.  Edivey,  36  Neb. 
604;  Small  v.  Sandally  48  Neb.  318.  It  was  held  in  Noreen 
V.  Etmsen,  64  Neb.  858,  that  in  such  a  case  as  this  "the 
cause  of  action  does  not  arise  against  her  until  an  execu- 
tion based  upon  a  judgment  against  her  husband  has  been 
returned  unsatisfied."  In  Fulton  v.  Ryan^  60  Neb.  9, 
13,  where  it  was  sought  to  avoid  the  effect  of  a  plea  of 
coverture  in  the  answer  by  the  allegation  in  the  reply 
that  the  note  was  given  for  necessaries,  the  court  held 
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tiiat  portion  of  the  reply  defectiye,  '^for  flie  reason  that  it 
does  not  set  up  the  fact  that  execnti<m  against  the  hus- 
band on  the  indebtedness  had  been  issued  and  returned 
unsatifiAed  for  want  of  property  on  which  to  levy."  By 
this  section  of  the  statute  it  is  a  condition  precedent  to 
a  sale  of  the  properly  of  a  wife  for  her  husband's  debt 
that  the  execution  against  the  husband  has  been  issued 
and  returned  unsatisfied*  The  statute  is  explicit  that  the 
property  of  the  wife  is  not  subject  to  sale  until  this  essen- 
tial fact  has  been  established.  We  are  all  of  the  opinion 
that,  undff  a  judgment  which  fails  to  show  that  it  was 
rendered  for  necessaries,  the  shield  of  the  statute  may  be 
raised  at  any  time  before  a  sale  of  the  wife's  property,  and 
a  majority  believe  this  fact  may  be  shown  even  under 
judgments  which  recite  they  are  rendered  for  necessaries. 
Since  this  condition  precedent  to  any  liability  upon  the 
part  of  the  plaintiflTs  property  is  shown  not  to  exist,  the 
plaintiff  is  entitled  to  an  injunction  restraining  the  levy 
and  sale. 

Having  reached  this  conclusion,  we  find  it  unnecessary 
to  determine  the  claim  made  that  her  real  estate  is  exempt 
under  the  laws  of  the  United  States  relating  to  the  prop- 
erty of  members  of  the  Omaha  Tribe  of  Indiana 

The  judgment  of  the  district  court  is 


Affirmbd. 


Db.  S.  S.  Still  College  and  Infirmaey  op  Osteopathy, 
appellee,  v.  homee  d.  morris  et  al.,  appellants. 

Filed  Mabch  14, 1913.    No.  17,109. 

1.  Married  Women:  Ck)NTRACTs:  Validity.  A  married  woman  may 
make  a  valid  contract  to  pay  tuition  essential  to  an  educational 
course  for  herself  In  osteopathy,  though  she  has  no  separate 
estate. 

t,  AppeaL  A  Judgment  will  not  be  reversed  as  excessive,  where  it  is 
not  challenged  on  that  ground. 


I 
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Appbal  from  the  district  court  for  Thayer  county: 
Leslib  G.  Hubd,  Judge.    Affirmed. 

M.  H.  Weiss,  George  W.  Berge^  0.  J.  Campbell  and  C. 
L.  Richards,  for  appellants. 

W.  E.  Goodhue,  Merrill  G.  Gilmore  and  Edtoi^i  G. 
Moony  contra. 

RosBy  J. 

This  is  a  suit  by  payee  against  the  makers  of  a  promis- 
sory note  for  |600,  dated  February  1,  1903,  and  payable 
30  months  after  date.  Defendants  are  husband  and  wife. 
The  execution  and  delivery  of  the  note  are  admitted.  The 
wife  pleads  coverture,  want  of  consideration,  void  surety- 
ship in  absence  of  a  separate  estate,  and  want  of  capacity 
to  make  a  binding  contract.  The  case  was  tried  to  the 
court  without  a  jury,  and  from  a  judgment  against  both 
defendants  for  the  full  amount  of  plaintiff's  claim,  they 
have  appealed.  The  husband  did  not  establish  any  de- 
fense, and  on  appeal  suggests  no  reason  for  a  reversal  of 
the  judgment  as  to  him.  The  sufficiency  of  the  defenses 
interposed  by  the  wife,  however,  is  properly  and  ably 
presented. 

When  the  note  was  executed,  defendants  were  husband 
and  wife,  and  the  latter  had  no  separate  estate.  Her 
view  of  the  case  is  that  she  signed  the  note  as  surety  for 
her  husband,  and  that,  having  no  property  of  her  own,  her 
contract  was  void  and  did  not  bind  subsequently  acquired 
property.  In  support  of  her  position  the  following  cases 
are  cited:  Northman  Co,  v,  Osgood,  80  Neb.  764;  Farm- 
ers Bank  v,  Boyd,  67  Neb.  497;  Grand  Island  Banking 
Co.  V.  Wright,  53  Neb.  574;  Kocher  v.  Cornell,  59  Neb. 
315.  Is  the  present  case  controlled  by  the  principles  in- 
voked by  the  wife?  Her  own  testimony  establishes  these 
facts:  Subsequent  to  her  marriage,  she  and  her  husband 
took  together  a  two-year  course  in  osteopathy.  Having 
finished  their  course,  the  husband  signed  the  note  in  con- 
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trorersj  in  an  attempt  to  settle  the  tuition  of  both,  but 
plaintiff  refused  to  issue  their  diplomas — ^the  evidence  of 
their  right  to  practice  osteopathy — ^until  the  wife  also 
signed  the  note.  After  she  did  so,  both  received  diplomas, 
which  were  used  by  them  in  registering  as  practitioners 
in  this  state.  To  some  extent,  at  least,  the  wife  has  prac- 
ticed osteopathy  and  still  has  that  right.  Half  the  con- 
sideration for  the  note  was  her  own  tuition.  Under  the 
circumstances  disclosed  by  these  facts^  could  she  make  a 
valid  contract  to  pay  her  tuition,  though  she  was  a  mar- 
ried woman  having  no  separate  estate?  If  she  could,  she 
was  a  principal,  rather  than  a  surety,  to  the  extent  of  her 
own  tuition.  Her  education  prepared  her  for  a  learned 
profession.  It  was  a  personal  achievement.  She  may  use 
it  as  a  means  of  livelihood.  As  a  practitioner  she  may 
devote  her  earnings  to  herself  without  interference  from 
her  husband.  In  that  way  she  may  accumulate  a  separate 
estate.  Coverture  did  not  prevent  her  preparation  to 
practice  osteopathy,  nor  will  it  take  away  the  fruits  of 
her  profession. 

The  statute  declares:  "Any  married  woman  may  carry 
on  trade  or  business,  and  perform  any  labor  or  services 
on  her  sole  and  separate  account;  and  the  earnings  of  any 
married  woman,  from  her  trade,  business,  labor,  or  serv- 
ices, shall  be  her  sole  and  separate  property,  and  may  be 
used  and  invested  by  her,  in  her  own  name."  Comp.  St. 
1911,  ch.  53,  sec.  4.  The  word  "business"  is  evidently 
used  in  this  statute  in  a  popular  and  legal  sense,  making 
it  applicable  to  any  particular  employment,  occupation, 
or  profession,  followed  as  a  means  of  livelihood.  Black, 
Law  Dictionary ;  Webster's  New  International  Dictionary ; 
Goddard  v,  Chaffee,  2  Allen  (Mass.)  395;  People  v.  Oom- 
missioners  of  Taxes,  23  N.  Y.  242;  Territory  <?.  Harris,  8 
Mont.  140;  Trustees  of  Golumhia  College  v.  Lynch,  47 
How.  Pr.  (N.  Y.)  273;  Beickler  v.  (hieniher,  121  la.  419. 
The  legislation,  in  declaring  that  the  earnings  of  a  mar- 
ried woman  for  "services"  shall  be  her  separate  property, 
clearly  extends  to  the  practice  of  osteopathy.    If  a  mar- 
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ried  woman  having  no  separate  estate  cannot  enter  into 
a  valid  contract  to  pay  tuition  essential  to  preparing  her- 
self for  such  a  profession,  the  door  of  opportunity  will  be 
closed  to  many.  In  absence  of  restrictive  language,  the 
statutory  right  to  the  benefits  of  such  a  business  implies 
the  power  to  make  contracts  necessary  to  preparation 
therefor.  Sievoort  v.  Jenkins^  6  Allen  (Mass.)  300;  Chap- 
man  v.  Foster,  6  Allen  (Mass.)  136;  Bodine  v.  Killeen, 
53  N.  Y.  93 ;  Frecking  v.  Rolland,  53  N.  Y.  422.  This  view 
is  in  harmony  with  analogous  reasoning  in  Tyler  v.  Win- 
der, 89  Neb.  409,  wherein  it  was  held :  "A  married  woman 
who  has  no  separate  estate  may  employ  an  attorney  to 
begin  and  prosecute  or  defend  an  action  for  divorce,  and 
make  a  valid  contract  to  compensate  the  attorney  for  his 
service  in  such  action."  The  conclusion  is  that,  when  the 
wife  signed  the  note  in  controversy,  she  entered  into  a 
valid  contract  to  pay  her  own  tuition  at  least. 

As  the  judgment  below  is  not  assailed  as  excessive,  it  is 


Affibmed. 


John  M.  Henry,  appellant,  v.  City  of  Lincoln, 

appellee. 

Fujbd  Mabch  14, 1913.    No.  17,067. 

1.  Xiinldpal  CorporatlonB:  Private  Bnterpbises:  Ltabtlttt.  It  is  no 
part  of  the  duty  of  a  municipal  corporation  to  engage  in  a  purely 
business  or  commercial  enterprise.  When  it  seeks  and  obtains 
from  the  legislature  permission  to  engage  in  such  an  enterprise, 
Its  act  in  so  doing  is  entirely  voluntary  on  its  part,  and,  while  en- 
gaging in  such  business,  it  is  acting  in  a  purely  private  business 
capacity,  outside  of  its  functions  and  duties  as  a  municipal  cor- 
poratiott»  and  is  bound  by  all  of  the  rules  of  law  and  procedure 
applicable  to  any  other  corporation  or  person  engaged  in  a  like 
enterprise. 

2. :    Action  for  Injuries:    Notice.    Section  126,  art.  I,  ch.  13, 

Comp.  St.  1911,  requiring  the  filing  of  a  notice  with  the  city  clerk 
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of  a  municipal  corporation  within  30  days  from  the  time  a  riitht 
of  action  for  an  unliquidated  claim  accrues,  as  a  condition  pre- 
cedent to  an  action  thereon,  applies  to  claims  against  such  a  cor- 
poration arising  out  of  the  i>erformance'  of  its  corporate  dutiea, 
but  has  no  application  to  a  case  arising  out  of  the  conduct  by  It 
of  a  purely  private  business  enterprise,  roluntarily  entered  into, 
which  is  entirely  outside  of  its  ordinary  governmental  functions 
or  corporate  duties. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Reversed. 

Wilmer  B.  Goinstock  and  J.  U.  Tingleyj  for  appellant. 

Fred  0.  Foster  and  D.  H.  McClenahan,  contra. 

Fawcett,  J. 

From  a  judgment  of  the  district  court  for  Lancaster 
county,  sustaining  a  general  demurrer  to  his  petition  and 
dismissing  his  action,  plaintiff  appeals. 

The  petition  alleges  that  the  defendant  is  a  city  of  the 
first  class,  and  at  the  times  set  out  owned  and  operated 
a  system  of  waterworks  by  and  through  which  it  furnisheil 
water  to  its  inhabitants  for  a  compensation;  that  as  a 
part  of  its  water  system  it  maintained  station  houses, 
wells,  pumps,  and  other  machinery,  and  employed  a  large 
number  of  servants  and  employees;  that  a  part  of  tlie 
machinery  and  pumps  used  were  operated  and  propelled 
by  electricity;  that  plaintiff  was  a  servant  of  defendant 
regularly  employed  at  and  about  its  pumping  station 
known  as  Rice  station;  that  through  the  negligence  of 
defendant  in  several  particulars,  which  for  the  purpose 
of  this  decision  it  is  not  necessary  to  enumerate,  and  with- 
out fault  on  the  part  of  plaintiff,  plaintiff  received  a 
serious  injury.  To  this  petition  the  defendant  filed  and 
the  court  sustained  a  general  demurrer  based  upon  the 
fact  that  the  petition  does  not  allege  that  plaintiff,  within 
30  days  after  his  injury,  filed  a  claim  with  the  city  clerk, 
as  required  by  section  126,  art.  I,  ch.  13,  Comp.  St.  1911. 
The  section  referred  to  provides:    "In  order  to  maintain 
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an  action  for  an  unliquidated  claim  it  shall  be  necessary, 
as  a  condition  precedent,  that  the  party  file  in  the  office 
of  the  city  clerk,  within  30  days  from  the  time  such  right 
of  action  accrued,  a  statement  of  the  amount  of  the  claim, 
giving  full  name  of  the  claimant,  the  time,  place,  nature, 
circumstance  and  cause  of  the  injury  or  damage  com- 
plained of." 

The  contention  of  defendant  is  that  the  construction 
placed  by  the  trial  court  upon  this  section  of  the  statute 
is  settled  by  numerous  decisions  of  this  court.  Before  en- 
tering upon  a  consideration  of  those  cases,  let  us  consider 
the  status  of  a  municipal  corjwration.  As  generally 
understood,  a  municipal  corporation  occupies  a  dual  re- 
lation to  its  citizens  and  the  public.  It  is  bound  to  dis- 
charge its  governmental  functions.  In  the  discharge  of 
those  functions  it  stands  as  the  representative  of  the  state 
and  has  all  of  the  governmental  powers  conferred  upon  it 
by  statute.  It  is  also  bound  to  perform  its  corporate 
duties;  not  alone  such  as  are  expressly  imposed  upon  it 
by  statute,  but  such  also  as  devolve  upon  it  by  reason  of 
the  governmental  powers  and  privileges  which  have  been 
conferred  upon  it;  such  as  the  use  of  reasonable  diligence 
to  keep  its  streets,  alleys  and  sidewalks  in  reasonably  safe 
condition  for  the  use  of  the  public.  In  the  discharge  of 
these  governmental  functions  and  performance  of  these 
corporate  duties,  it  is  subject  to  the  control  of  the  legis- 
lature, must  assume  all  the  burdens  imposed  upon  it  by 
statute,  and  is  entitled  to  all  the  privileges,  immunities 
and  exemptions  given  to  it  by  statute.  The  legislature, 
therefore,  has  a  right  to  provide  that,  before  it  can  be  held 
liable  for  any  dereliction  of  duty  or  for  negligence  on  the 
part  of  its  officers  and  employees,  while  it  is  acting  In 
either  of  these  dual  capacities,  a  claim,  in  accordance  with 
the  provisions  of  the  section  of  statute  above  quoted,  shall 
be  filed  with  its  clerk  within  such  reasonable  time  as  it 
may  fix.  It  is  entitled  to  these  privileges  and  immunities 
because  of  the  fact  that  the  functions  and  duties  above 
referred  to  are  imposed  upon  it  by  law  and  it  must  dis- 
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charge  and  perform  them;  but  here  the  duties  imposed 
upon  it  by  law  cease.  It  is  no  part  of  its  duty,  as  a 
municipal  corporation,  to  engage  in  a  purely  business  or 
commercial  enterprise.  When  it  seeks  and  obtains  from 
the  legislature  permission  to  engage  in  such  an  enter- 
prise, its  act  in  so  doing  is  purely  voluntary  on  its  part, 
and  it  thereby  assumes  a  third  relation,  separate  and  dis- 
tinct from  the  dual  relations  above  considered.  T^Hiile 
occupying  this  third  relation  no  governmental  functions 
or  corporate  duties,  as  a  municipality,  devolve  upon  it. 
It  is  then  engaged  in  an  ordinary  business  enterprise,  and 
is  bound  by  all  the  rules  of  law  and  procedure  applicable 
to  any  other  private  corporation  or  person  engaged  in  a 
like  enterprise.  It  has  no  greater  or  higher  privileges  op 
immunities  than  are  possessed  by  any  other  private  cor- 
poration. It  is  subject  to  the  same  liabilities  and  entitled 
to  the  same  defenses;  no  more  and  no  less.  We  are  not 
willing  to  indulge  the  presumption  that  the  legislature 
intended,  by  the  statute  quoted,  to  grant  any  special 
privileges  to  a  municipal  corporation,  while  acting  in  such 
I)rivate  business  capacity,  or  relation,  but  rather  that  it 
intended  the  limitation  to  apply  to  claims  against  a  muni- 
cipality, arising  out  of  the  performance  of  its  governmen- 
tal functions  or  corporate  duties. 

In  KcUy  v.  City  of  Faribault,  95  Minn.  293,  reaffirmed 
in  Gaughan  v.  City  of  St.  Paul,  119  Minn.  — ,  137  N.  W. 
199,  and  in  Quackenhush  v.  Village  of  Slaj/ton,  139  N.  W. 
(Minn.)  716,  in  considering  a  statute  of  that  state  re- 
(|uiring  30  days'  notice  to  be  given  to  a  municipality  of 
claims  for  injuries  received  from  defects  in  its  streets, 
sidewalks,  or  its  public  works  before  action  therefor,  it  is 
said:  "We  think  it  very  clear,  from  the  history  of  the 
law  requiring  notice  to  municipalities  of  injuries  thereon, 
and  its  subsequent  development,  that  it  never  was  intended 
to  apply  to  the  relations  between  master  and  servants 
when  the  latter  are  injured  by  reason  of  failure  of  the 
former  to  provide  a  reasonably  safe  place  for  the  servant 
to  work,  or  as  to  any  absolute  duties  which  are  enjoined 
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for  its  corporate  benefit  and  the  benefit  of  its  inhabitants, 
the  city  is  not  clotlied  with  these  immunities,  and  is  liable 
to  be  sued  for  injuries  inflicted  through  its  negligence  in 
the  performance  of  such  an  act."  In  Reed  v.  Vilkcge  of 
Syracuse,  83  Neb.  713,  we  said:  "Villages  that  lawfully 
engage  in  commercial  enterprises  are  liable  to  the  public 
the  same  as  individuals." 

In  Esberg  Cigar  Co.  v.  City  of  Portland,  75  Am.  St 
Rep.  651  (34  Or.  282),  it  is  held:  "When  a  city  volun- 
tarily  undertakes  to  construct  and  maintain  waterworks, 
in  pursuance  of  statutory  authority,  for  its  own  private 
emolument  and  advantage,  the  works  belong  to  it  in  its 
private,  rather  than  in  its  pul\lic  or  governmental,  capac- 
ity, though  the  public  may  derive  a  conmion  benefit  there- 
from, and  the  city  is,  therefore,  answerable  to  persons 
injured  by  negligence  in  the  construction  or  maintenance 
of  such  works."  In  the  opinion  it  is  said :  "But  when  a 
special  power  or  privilege  is  conferred  upon  or  granted  to 
a  municipal  corporation,  to  be  exercised  for  its  own  ad- 
vantage or  emolument,  and  not  as  a  mere  governmental 
agency,  it  is  liable  to  the  same  extent  as  an  individual  or 
a  private  corporation  for  negligence  in  managing  or  deal- 
ing with  the  property  rights  or  franchises  held  by  it  under 
such  grant."  In  City  of  New  Orleans  v.  Kerr,  69  Am. 
St.  R^p.  442  (50  La.  Ann.  413)  it  is  held:  "A  municipal 
corporation,  with  respect  to  the  private  character  of  its 
l)owers  and  obligations,  represents  the  pecuniary  and 
proprietary  interests  of  individuals,  and  the  rules  which 
govern  the  responsibility  of  Individuals  are  properly  ap- 
plicable." 

In  State  Journal  Printing  Co,  v.  City  of  Madison^  148 
Wis.  396,  it  is  said:  "In  furnishing  water  to  private  con- 
sumers the  city  is  acting  in  a  private  business  capacity, 
and  not  in  its  governmental  capacity,  and  it  is  bound  to 
exercise  ordinary  care,  namely,  that  reasonable  degree  of 
care  in  view  of  the  dangers  involved  which  the  great  mass 
of  ordinarily  prudent  persons  engaged  in  the  same  or  sim- 
ilar business  would  and  do  exercise  under  like  circum- 
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stances.  For  any  failure  to  exercise  this  degree  of  care, 
proximately  causing  Injury  to  another,  the  city  Is  liable 
to  the  same  extent  that  a  private  person  or  a  corporation 
operating  a  waterworks  eastern  is  liable ;  no  more  and  no 
less."  In  Relyea  v.  Tomahawk  Paper  d  Pulp  Co.,  102 
Wis.  301,  it  is  said:  "The  difference  between  a  statute 
requiring  notice  to  be  served,  as  for  example  section  1339, 
R.  S.  1878,  as  a  condition  of  a  right  to  damages  for  an 
injury  through  failure  of  duty  on  the  part  of  a  munici- 
pality to  keep  its  highways  in  a  proper  state  of  repair,  and 
a  statute  requiring  such  a  notice  to  be  served  as  a  condi- 
tion of  recovery  for  injuries  to  an  employee  through  ac- 
tionable negligence  of  his  employer,  is  that  the  former  is 
a  condition  of  the  right  to  damages  and  the  remedy  to 
recover  the.  same  as  well,  while  the  latter  is  a  condition 
acting  on  the  remedy  alone,  the  right  not  being  dependent 
on  the  statute  at  all.  Such  difference  is  well  defined  in 
the  books  and  universally  recognized.  In  Smith  v,  Cleve- 
landy  17  Wis.  *556,  it  is  said,  in  effect,  that  the  difference 
between  laws  that  the  legislature  may  change  at  will  and 
those  which  the  constitution  protects  from  interference 
to  the  prejudice  of  vested  rights  is  that  under  the  former 
the  right  is  dependent  on  the  law,  and  under  the  latter 
the  right  itself  is  independent  of  the  law.  The  subject 
was  I'ecently  discussed  in  Schaefer  v.  City  of  Fond  du 
Tjoc,  99  Wis.  333,  and  Daniels  v.  City  of  Racine,  98  Wis. 
649,  where  it  is  said  that  a  right  given  by  statute  may  be 
changed  by  adding  new  conditions,  or  wholly  taken  away 
by  statute.  There,  as  in  most  cases  of  the  kind,  the  right 
of  action  was  spoken  of  as  synonymous  with  the  right 
itself,  and  properly  so.  If  the  distinction  be  not  kept  in 
mind  between  statutory  and  common  law  rights,  where 
the  court  speaks  regarding  a  condition  of  the  former  as 
precedent  to  a  right  of  action  therefor,  it  will  be  taken  as 
meaning  that  the  condition  is  in  the  nature  of  a  limita- 
tion acting  on  the  remedy  alone."  The  right  of  a  servant 
to  recover  damages  for  an  injury  resulting  from  the  neg- 
ligence of  his  master  is  not  dependent  upon  the  statute. 
26 
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It  is  a  common  law  right.  A  right  by  statnte  to  compen- 
sation for  injuries  can  be  granted  upon  condition.  That 
right  may  be  changed  or  taken  away  entirely  in  the  dis- 
cretion of  the  legislature.  Such  rights  are  not  the  sub- 
ject of  constitutional  protection,  but  depend  solely  upon 
the  legislative  wjU ;  but  a  common  law  right  is  independ- 
ent of  statute  and  is  the  subject  of  constitutional  protec- 
tion.   Relyea  v.  Tomaha/iok  Paper  d  Pulp  Co.^  supra. 

Tn  the  light  of  the  above  authorities,  we  conclude  that 
in  the  installation  and  management  of  its  waterworks 
system  defendant  must  be  treated  as  a  private  corpora- 
tion engaged  in  a  purely  business  enterprise,  as  separate 
and  distinct  from  the  performance  of  its  governmental 
functions  and  corporate  duties  as  if  it  were  not  a  muni- 
cipal corporation  at  all,  and  that  its  liability  to  plaintiff 
must  be  determined  solely  under  the  law  and  procedure 
applicable  to  a  private  corporation  and  its  employee.  So 
construing  the  duties  and  relations  of  the  parties,  we  hold 
that  defendant  is  answerable  to  plaintiff  for  any  negli- 
gence on  the  part  of  the  former  which  resulted,  without 
fault  of  the  latter,  in  an  injury  to  his  damage,  and  that 
plaintiff  has  a  right  to  prosecute  his  action  for  such  dam- 
age, if  any  there  be,  within  the  same  time  and  in  the  same 
manner  as  any  other  employee  similarly  injured  would 
have  a  right  to  prosecute  an  action  for  damages  under 
like  conditions. 

In  none  of  the  cases  cited  by  defendant  was  the  muni- 
cipal corporation  acting  in  a  private  capacity  in  a  purely 
business  enterprise.  In  City  of  Lin^ohi  i\  Grant,  38  Neb. 
369,  the  action  was  for  damages  caused  by  a  change  of 
grade.  Tn  Nothdurft  v.  City  of  Lincoln,  75  Neb.  76,  the 
action  was  for  damages  by  reason  of  a  defective  sidewalk. 
Tn  Dayton  v.  City  of  Lincoln ,  39  Neb.  74,  it  was  a  change  of 
grade.  Tn  Dovey  v.  City  of  Plattsmouth,  52  Neb.  642,  it 
was  the  location  and  construction  of  a  storm  sewer.  Fox- 
worthy  v.  City  of  Hastings,  25  Neb.  133  (erroneously 
cited  in  the  brief  as  46  Neb.  700)  was  a  sidewalk  case. 
Tn  Reeder  v.  City  of  Omaha,  73  Neb.  845,  the  question  was 
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the  grading  of  a  street  in  such  a  manner  as  to  form  a  pond 
in  which  the  infant  son  of  Beeder  was  drowned.  In 
Reining  v.  City  of  Buffalo^  102  N.  Y.  308,  it  was  the 
erection  of  an  embankment  by  the  city — a  case  of  street 
improvement.  In  Collins  v.  City  of  Spokane,  64  Wash. 
153,  116  Pac.  663,  it  waa  negligence  in  maintaining  a 
foot-bridge  on  the  public  street.  In  Walters  v.  City  of 
Ottawa,  240  111.  259,  it  was  a  defective  sidewalk.  In 
Nichols  V.  City  of  Minneapolis,  30  Minn.  545,  it  was  an 
injury  to  plaintiff's  horse  by  a  defect  in  the  street.  In 
Postel  V,  City  of  Seattle,  41  Wash.  432,  it  was  a  change 
of  grade.  In  Condon  v.  City  of  Chicago,  249  111.  596,  it 
was  the  falling  of  tlie  bank  of  a  ditch — a  street  improve- 
ment case.  The  discussion  in  that  case  sustains  defend- 
ant's contention,  but,  in  so  far  as  it  does  so,  the  discussion 
is  dictum,  and  a  reading  of  the  case  shows  a  want  of  due 
consideration  of  the  precise  question  here  involved.  It 
will  be  seen  that  the  cases  from  other  states  above  cited 
by  defendant,  like  the  decisions  from  this  court  above 
cited,  all  relate  to  the  performance  by  a  municipal  cor- 
poration of  its  corporate  duties.  In  the  decision  of  this 
case  we  do  not  depart  from  the  rule  announced  in  our 
former  decisions  above  cited.  On  the  contrarv,  we  ad- 
here  to  them,  and  in  any  case  that  might  now  come  before 
us,  involving  the  corporate  duties  of  a  municipal  corpora- 
tion, we  would  adhere  to  the  rule  announced  in  those 
cases;  but  they  are  clearly  distinguishable  from  the  case 
at  bar. 

After  a  very  careful  consideration  of  the  cases  cited  by 
the  parties  to  this  action,  and  after  an  exhaustive  inde- 
pendent examination  of  the  authorities,  we  have  reached 
the  conclusion  above  announced. 

The  judgment  of  the  district  court  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed. 
Hamer,  J.,  concurring. 

The  plaintiff  and  appellant  sued  the  city  of  Lincoln  to 
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recover  damages  alleged  to  result  from  the  loss  of  part  of 
Ins  hand.  He  was  employed  as  a  servant  of  the  defendant, 
and  was  assisting  in  the  operation  of  one  of  its  pumping 
stations.  The  pumps  used  were  operated  by  electricity, 
and  the  hand  was  injured,  as  claimed  in  the  petition,  by 
coming  in  contact  with  an  electric  switch.  The  trial  court 
sustained  a  general  demurrer  to  the  petition  and  dis- 
missed the  action. 

A  decision  of  the  case  necessitates  a  construction  of  sec- 
tion 126,  art.  I,  ch.  13,  Comp.  St.  1911.  The  section  pro- 
vides, among  other  things,  that  all  claims  against  the  city 
must  be  presented  in  writing,  verified  by  the  claimant  or 
his  agent,  stating  that  the  same  is  correct,  reasonable, 
just,  and  unpaid;  that  no  claims  shall  be  allowed  unless 
presented,  verified,  and  read  in  open  council;  that  "in 
order  to  maintain  an  action  for  an  unliquidated  claim  it 
shall  be  necessary,  as  a  condition  precedent,  that  the  party 
file  in  the  office  of  the  city  clerk,  within  30  days  from  the 
time  such  right  of  action  accrued,  a  statement  of  the 
amount  of  the  claim,  giving  full  name  of  the  claimant,  the 
time,  place,  nature,  circumstance  and  cause  of  the  injury 
or  damage  complained  of."  The  demurrer  seems  to  have 
been  sustained  because  of  the  absence  of  an  allegation  in 
the  petition  that  plaintiff  had  filed  the  claim  with  the  city 
clerk  within  30  days  of  the  date  of  his  injury.  The  peti- 
tion alleges  that  the  defendant  is  a  city  of  the  first  class 
existing  under  article  I,  ch.  13,  Comp.  St.  1907;  that  the 
defendant  owned  and  operated  a  system  of  waterworks  in 
the  city  of  Lincoln,  through  which  it  furnished  water  to 
the  inhabitants  of  said  city  for  compensation;  that  as  a 
part  of  said  Avater  system  it  maintained  station  houses, 
wells,  pumjjs,  engines,  and  other  machinery,  and  employed 
many  servants ;  that  part  of  the  machinery  and  pumps  was 
operated  by  electricity  conveyed  through  and  controlled 
by  wires,  switches,  and  other  electrical  appliances;  that 
on  and  prior  to  the  3d  day  of  September,  1908,  the  plain- 
tiff was  a  servant  of  the  defendant,  employed  by  it  at  its 
pumping  station  in  which  plaintiff  was  required  to  use 
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and  operate  a  switch  to  control  the  passage  of  the  current 
of  electricity  that  operated  the  pumps  at  said  station,  and 
that  there  passed  through  the  wires  controlled  by  said 
switch,  and  through  said  switch,  a  volt;  ge  of  electricity  of 
4,400  volts;  that  because  of  so  great  a  voltage  it  was 
necessary  for  the  isafety  of  the  person  operating  the  switch 
that  the  handle  of  the  switch  should  be  constructed  of 
rubber  or  some  material  not  a  conductor  of  electricity; 
that  the  plaintiff  was  told  by  the  defendant  that  the  handle 
was  of  rubber;  that  said  handle  had  the  outward  appear- 
ance of  being  constructed  of  that  material;  that  the  de- 
fendant negligently  furnished  the  said  switch  and  required 
the  plaintiff  to  use  and  operate  the  same  with  a  wooden 
handle,  which  was  extremely  dangerous,  and  that  these 
facts  were  known  to  defendant,  but  not  to  the  plaintiff; 
that  the  defendant  neglected  to  provide  a  covering  or 
shield  for  said  switch  and  for  said  wires  and  appliances; 
that  solely  because  of  the  negligence  of  the  defendant  city 
while  the  plaintiff  was  in  its  employ  as  aforesaid  and  on 
or  about  the  3d  day  of  September,  1908,  and  while  the 
said  plaintiff  was  acting  under  the  direct  and  immediate 
supervision  and  command  of  said  city  exercised  through 
its  servants,  the  exact  details  of  which  acts  of  negligence 
are  fully  set  out  in  the  plaintiff's  petition,  and  without 
any  fault  whatever  upon  the  part  of  the  said  plaintiff,  a 
high  voltage  of  electricity  passed  through  the  said  switch 
and  came  in  contact  with  plaintiff's  hand  through  said 
wooden  handle  of  said  switch,  and  so  burned  the  plaintiff's 
hand  as.  to  necessitate  the  amputation  of  the  thumb  and 
fore  finger,  and  caused  plaintiff  to  receive  a  terrific  shock, 
wherehy  he  became  sick  and  was  confined  to  the  hospital 
for  the  period  of  40  days,  and  expended  $100  for  medical 
and  surgical  attendance,  and  thereby  injured  his  nervous 
system,  and  caused  him  to  be  permanently  afflicted  with 
palpitation  of  the  heart,  and  maimed  and  crippled  him 
for  life,  to  plaintiff's  damage  in  the  sum  of  |10,Q,00 ;  that 
plaintiff  at  the  time  of  the  injury,  and  for  more  than  30 
days  thereafter,  was  an  infant;  that  on  the  19th  day  of 
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September,  1908,  the  plaintiff  went  to  the  office  of  the  city 
attorney  of  the  city  of  Lincoln,  and  asked  him  when  it 
would  be  necessary  to  file  a  claim  in  order  to  recover 
damages,  and  was  then  informed  that  it  was  unnecessary 
to  file  such  claim  within  any  certain  time;  that  the  plain- 
tiff relied  upon  the  advice  of  the  city  attorney  and  filed 
his  claim  December  29, 1908;  that  said  claim  was  received 
and  considered  without  objection  as  to  the  time  when  the 
same  was  filed,  and  was  referred  to  the  city  attorney  and 
the  unliquidated  claims  committee;  that  they  acted  on 
the  merits  of  said  claim  without  objecting  to  the  time 
when  the  same  was  filed,  and  that  said  committee  reported 
that  said  claim  should  be  allowed;  that  September  5, 1908. 
two  days  after  the  injury,  the  water  commissioner  of  the 
city  had  notice  of  the  time,  place,  and  cause  of  the  injury. 
It  is  apparent  that  the  city  officials  did  not  consider  that 
the  failure  to  file  the  claim  within  30  days  from  the  time 
of  the  injury  would  release  the  city.  That  is  evidenced 
by  the  fact  that  the  city  attorney  informed  the  plaintiff 
that  it  was  unnecessary  to  file  the  claim  within  any  cer- 
tain time;  and  it  could  have  been  no  part  of  the  plan  of 
the  city  to  deceive  the  plaintiff  until  after  the  30  days  had 
expired ;  and  it  is  seemingly  apparent  that  the  council  for 
the  city  did  not  regard  the  statute  as  applicable  to  cases 
of  this  kind,  for  the  reason  that  the  claim  was  received 
and  was  considered  without  objection  as  to  the  time  when 
it  was  filed,  and  the  city  attorney  and  the  claims  commit- 
tee acted  on  the  merits  of  the  claim  without  objecting  to 
the  time  when  it  was  filed,  and  the  committee  reported 
that  the  claim  be  allowed. 

The  plaintiff,  after  the  demurrer  was  sustained,  elected 
to  stand  upon  the  petition,  and  a  judgment  was  rendered 
dismissing  plaintiff's  action  at  plaintiff's  costs.  The  legis- 
lature did  not  intend  to  have  this  provision  apply  to  such 
cases  as  that  which  we  are  now  considering.  When  a  city 
goes  into  the  same  business  as  a  private  citizen  or  a 
private  corporation,  it  ought  to  be  liable  for  its  acts  of 
negligence  just  as  they  are  liable.    When  the  ci<y  engages 
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in  furnishing  water  or  gas  or  electricity  for  the  use  of 
the  people,  it  is  well  to  remember  that  it  does  not  do  so 
undjBr  the  exercise  of  any  political  power.  If  a  niunici- 
I^ality  by  reason  of  its  negligence  causes  injury  to  one  of 
its  employees  for  which  it  should  be  held  liable  because 
of  such  negligence,  then  it  ought  not  to  be  necessary  for 
the  plaintiff,  in  order  to  maintain  his  action,  to  file  in  the 
office  of  the  city  clerk,  within  30  days  from  the  time  of 
the  injury,  a  st«atement  of  the  amount  of  his  claim  for 
damages,  and  the  time,  place,  nature,  circumstances,  and 
cause  of  the  injury  complained  of.  To  impose  such  a 
burden  upon  the  injured  person  is  to  discriminate  against 
labor  and  refuse  it  an  equal  opportunity  in  the  courts 
with  other  legitimate  articles  of  barter,  bargain  and  sale, 
whether  of  merchandise  or  professional  or  mechanical 
services,  and  therefore  it  could  not  have  been  within  the 
legislative  intent  to  deny  labor  the  opportunity,  wliere  its 
owner  is  injured,  to  recover  for  the  injury  done.  Wliere 
there  is  a  failure  to  file  such  notice  in  the  office  of  the  city 
clerk  within  the  time  alleged,  it  should  con>stitute  no  bar 
to  the  plaintiff's  right  to  maintain  an  action  against  the 
city  for  the  full  amount  of  his  damages.  The  people  who 
labor  may  not  always  be  advised  of  their  rights,  and  they 
ought  not  to  be  caught  with  traps,  pitfalls,  or  deceit  of 
any  kind.  Oftentimes  a  serious  injury  would  prevent  the 
injured  person  from  making  an  investigation.  Laborers 
are  seldom  familiar  with  the  ways  of  business.  There 
ought  to  be  no  barriers  or  obstacles  interposed  which 
would  prevent  the  laborer  from  getting  the  damage  to 
which  he  is  legitimately  entitled  because  of  injuries  sus- 
tained by  reason  of  the  negligence  of  tlie  city  while  the 
injured  servant  is  in  its  employ.  The  city  is  and  ought  to 
be  liable  for  its  negligence,  to  the  same  extent  as  a  private 
person  or  a  corporation,  whenever  it  engages  in  private 
business  for  compensation. 

In  28  Cyc.  1256,  it  is  said:  "A  municipality,  being  not 
only  a  public  agency,  but  also  a  g?msi-private  individual, 
is  therefore  subject  to  the  law ;  for  its  wrong  to  tlie  public 
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it  may  be  prosecuted,  and  for  its  torts  against  individuals 
it  may  be  sued  in  a  civil  action  for  damages  like  a  private 
corporation."  It  is  further  said  on  p.  1257:  "The  one 
•class  of  its  powers  is  of  a  public  and  general  character, 
to  be  exercised  in  virtue  of  certain  attributes  of  sov- 
ereignty delegated  to  it  for  the  welfare  and  protection  of 
its  inhabitants  or  the  general  public;  the  other  relates 
only  to  special  or  private  corporate  purposes,  for  the 
accomplishment  of  which  it  acts,  not  through  its  public 
officers  as  such,  but  through  agents  or  servants  employed 
by  it/^  In  the  former  case  its  functions  are  political  and 
governmental,  and  no  liability  attaches  to  it  at  common 
law,  either  for  nonuser  or  misuser  of  the  power,  or  for  the 
acts  or  omissions  on  the  part  of  its  officers  or  the  agents 
through  whom  such  governmental  functions  are  performed, 
or  the  servants  employed  by  such  agencies.  In  its  second 
character  above  mentioned,  that  is,  in  the  exercise  of  its 
purely  municipal  functions,  or  the  doing  of  those  things 
which  relate  to  special  or  private  corporation  purposes, 
the  corporation  stands  upon  the  same  footing  with  a 
private  corporation,  and  will  be  held  to  the  same  respon- 
sibility with  a  private  corporation  for  injuries  resulting 
from  its  negligence,  and  will  be  liable  for  the  doings  of  its 
officers,  agents,  or  employees  acting  within  the  scope  of 
such  municipal  power,  or  of  the  servants  employed  by  such 
officers. 

In  City  of  New  Orleans  v.  Kerr,  69  Am.  St.  Rep.  442  (50 
La.  Ann.  413)  it  is  said:  "A  municipal  corporation,  with 
respect  to  the  private  character  of  its  powers  and  obliga- 
tions, represents  the  pecuniary  and  proprietary  interests 
of  individuals,  and  the  rules  which  govern  the  responsi- 
bility of  individuals  are  properly  applicable."  In  Esberg 
Cigar  Co.  v.  City  of  Portland,  75  Am.  St.  Rep.  651  (34  Or. 
282)  it  is  said:  "When  a  city  voluntarily  undertakes  to 
construct  and  maintain  waterworks,  in  pursuance  of  statu- 
tory authority,  for  its  own  private  emolument  and  advan- 
tage, the  works  belong  to  it  in  its  private,  rather  than  its 
public  or  governmental,  capacity,  though  the  public  may 
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derive  a  common  benefit  therefrom;  and  the  city  is,  there- 
fore, answerable  to  persons  injured  by  negligence  in  the 
construction  or  maintenance  of  such  works."  In  Bowden 
V.  Kansas  City,  105  Am.  St.  Rep.  187  (69  Kan.  587)  it  is 
said:  "A  municipal  corporation  is  liable  for  negligence 
in  the  care  and  control  of  public  property  in  the  discharge 
of  a  ministerial  duty,  irrespective  of  whether  or  not  an 
income  is  derived  from  it.''  In  the  same  case  it  is  said: 
*'A  municipal  corporation  is  liable  to  a  fireman  for  injuries 
sustained  through  its  negligence  in  not  furnishing  him  a 
reasonably  safe  place  to  work  in  one  of  its  fire  stations.'' 

In  Burke  v.  City  of  South  Omaha,  79  Neb.  793,  it  is  said 
in  the  syllabus :  "The  making,  improving  and  repairing  of 
streets  by  a  municipal  corporation  relate  to  its  corporate 
interest  only,  and  it  is  liable  for  the  wrongful  or  negligent 
acts  of  its  agents  in  performing  such  duties."  The  judg- 
ment of  the  district  court  in  favor  of  the  plaintiff  was 
aflSrmed  by  this  court.  In  Reed  v.  Tillage  of  Syracuse,  83 
Neb.  713,  it  was  held:  "Where  a  village,  engaged  in  sup- 
plying water  and  manufacturing  gas  for  its  own  use  and 
for  sale  to  i)rivate  consumers,  so  installs  a  tank  for  the 
storage  of  gasoline  that  it  leaks  into  the  pumping  pit  of 
the  waterworks  and  causes  an  explosion  in  which  an  em- 
ployee of  the  village  is  injured,  the  question  whether  such 
explosion  is  attributable  to  negligence  on  the  part  of  such 
village  is  for  the  jury." 

In  Hollman  v.  City  of  Platteville,  101  Wis.  94,  it  is  said 
in  the  body  of  the  opinion:  "When  the  act  done  is  within 
its  chartered  powers  and  relates  to  the  administration  of 
local  or  internal  affairs,  as  distinguished  from  its  legisla- 
tive, discretionary,  or  quasi-judiciSLl  duties,  the  rule  of 
respondeat  superior  applies,  and  the  city  will  become 
liable  for  the  act  of  its  servants  and  agents,  which  it  has 
authorized  or  adopted."  In  City  of  Toledo  v.  Cone,  41 
Ohio  St.  149,  the  city  was  held  liable  to  an  employee  for 
injuries  resulting  from  the  negligence  of  the  superintend- 
ent of  the  cemetery.  In  Donahoe  v.  Kansas  City,  136  Mo. 
657,  it  was  held:    "The  construction  of  sewers  in  a  city 
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is  a  corporate  and  ministerial  function  aB  distin^ished 
from  a  governmental  one  and  a  city  is  responsible  for  in- 
juries arising  from  its  negligence  in  the  performance  of 
the  work."  In  20  Am.  &  Eng.  Ency.  Law  (2d  ed.)  1197,  it 
is  said:  "It  is  held,  as  a  rule,  that  a  city  in  supplying 
water  or  light  to  its  inhabitants  acts  as  a  private  corpora- 
tion, and  is  subject  to  the  same  duties  and  liabilities."  In 
State  Journal  Printing  Co.  v.  City  of  Madison,  134  N.  W. 
909  (148  Wis.  396)  it  is  said  in  the  syllabus:  «A  city  fur- 
nishing water  to  private  consumers  acts  in  a  business  ca- 
pacity, and  it  must  exercise  the  care  that  ordinarily  pru- 
dent persons  engaged  in  similar  business  would  exercise 
under  like  circumstances."  In  28  Oyc.  1258,  it  is  said: 
"In  the  exercise  of  its  purely  municipal  functions,  or  the 
doing  of  those  things  which  relate  to  special  or  private 
corporate  purposes,  the  corporation  stands  upon  the  same 
footing  with  a  private  corporation,  and  will  be  held  to  the 
same  responsi billy  with  a  private  corporation  for  injuries 
resulting  from  its  negligence."  In  Relyea  v,  TomahoAJok 
Paper  d  Pulp  Co.,  72  Am.  St.  Rep.  878  (102  Wis.  301)  the 
court  held,  as  stated  in  the  syllabus:  "Laws  changing  the 
time  for,  or  conditions  of,  the  enforcement  of  common  law 
riglits  are  in  the  nature  of  statutes  of  limitations,  which,  if 
of  such  a  character  as  to  materially  affect  the  right  itself, 
are  within  the  inhibition  of  the  constitution  in  regard  to 
the  passage  of  laws  impairing  the  obligations  of  contracts 
or  taking  property  without  due  process  of  law."  In  Smith 
V.  Cleveland,  17  Wis.  ^556,  it  is  said,  in  effect,  that  the 
difference  between  laws  that  the  legislature  may  change  at 
will  and  those  which  the  constitution  protects  from  inter- 
ference and  the  prejudice  of  vested  rights  is  that,  under 
the  former,  the  right  is  dependent  on  the  law,  and,  under 
the  latter,  the  right  itself  is  indei>endent  of  the  law.  In 
Kelly  V.  City  of  Faribault,  95  Minn.  293,  it  is  said  in  the 
syllabus:  "Cliapter  248,  p.  459,  laws  1897,  requiring  30 
days'  notice  to  be  given  to  a  municipality  of  claims  for  in- 
juries received  from  defects  in  its  streets,  sidewalks,  or  its 
public  works,  before  action  therefor,  does  not  apply  to  a 
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case  where  an  employee  or  servant  asks  for  redress  for  in- 
juries from  the  negligence  of  a  city  in  failing  to  provide  a 
reasonably  safe  place  for  its  servants  to  work,  or  other 
absolute  duties  of  the  master."  In  Bradley  v.  City  of  Eau 
Claire,  56  Wis.  168,  it  is  held :  "The  words  'claim  or  de- 
mand' in  a  city  charter  which  provides  that  'no  action 
shall  be  maintained  by  any  person  against  the  city  ♦  ♦  ♦ 
upon  any  claim  or  demand,  until  such  i>erson  shall  first 
have  presented  his  (?laim  or  demand  to  the  common  coun- 
cil  for  allowance/  etc.,  apply  to  claims  or  demands  arising 
upon  contract  only,  and  not  to  a  claim  or  demand  arising 
out  of  a  tort" — citing  Kelley  v.  City  of  Madison,  43  Wis. 
638.  See,  also,  Sutton  v.  Snohomish,  11  Wash.  24,  48  Am. 
St.  Rep.  847 ;  Jung  v.  City  of  Stevens  Point,  74  Wis.  547 ; 
Lay  V.  City  of  Adrian,  75  Mich.  438.  In  Nance  v.  Falls 
City,  16  Neb.  85,  it  is  said :  "The  word  'claims'  in  section 
80  of  the  chapter  relating  to  cities  of  the  second  class  ap- 
plies alone  to  those  arising  upon  contract,  and  not  upon 
tort,  as  for  the  death  of  a  i)erson  through  the  negligence 
of  the  city."  It  is  the  opinion  of  the  court  that  the  city 
was  acting  in  its  private  business  capacity ,  and  that  while 
it  acted  in  that  capacity  it  was  bound  to  exercise  a  reason- 
able degree  of  care,  in  view  of  the  charges  involved,  and 
that  for  any  failure  to  exercise  this  degree  of  care  it  is 
liable  for  an  injury  to  another,  as  a  private  i)erson  or  cor- 
poration might  be.  In  Shields  v.  Town  of  Durham,  118 
N.  Car.  450,  it  was  held:  "Section  757  of  the  code,  requir 
ing  that  clauns  against  municipal  corporations  shall  be 
presented  to  the  proper  authorities  and  demand  for  pay- 
ment as  prerequisites  to  an  action  to  enforce  such  claims, 
applies  only  to  demands  arising  ex  contractu^  and  not  to 
those  arising  ex  delicto."  Oiuricevic  v.  City  of  Taconw, 
57  Wash.  329,  sustains  the  plaintiff's  case.  In  that  case 
an  electric  light  pole  standing  in  the  street  fell  and  injured 
the  plaintiff  because  the  city  caused  the  earth  about  the 
pole  to  be  excavated. 

The  following  are  sidewalk  cases,  and  do  not  apply  to 
this  case,  because  of  the  fact  that  in  sidewalk  cases  there 
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is  no  liability  for  damages,  unless  expressly  given  by 
statute:  Davidson  v.  City  of  Muskegon,  lU  Mich.  454; 
Springer  v.  City  of  Detroit,  102  Mich.  300;  Kenyon  v.  City 
of  Cedar  Rapids,  124  la.  195 ;  Hay  v.  City  of  Barahoo,  127 
Wis.  1 ;  Van  Frachen  v.  City  of  Fort  Houxird,  88  Wia  570 ; 
Jones  V.  City  of  Albany,  151  N.  Y.  223;  Borough  of 
Youngsville  v.  Siggins,  110  Pa.  St  291.  We  do  not  intend 
to  overrule  our  prior  decisions,  and  adhere  to  them  as  the^ 
have  been  heretofore  announced. 

Lbtton,  J.,  dissenting. 

I  have  no  quarrel  with  the  opinions  with  regard  to  the 
liability  of  a  municipal  corporation  to  its  employees  for  its 
negligence  while  engaged  in  gucwi-private  enterprises 
where  no  limitation  is  imposed  by  statute,  but  this  is  not 
the  question  before  us.  The  real  question  involved  i» 
whether  the  legislature  has  power,  in  creating  a  municipal 
corporation,  to  impose  conditions  upon  the  right  to  main* 
tain  actions  against  the  same. 

The  provisions  of  the  statute  under  consideration  in  this 
case  apply  to  all  claims,  liquidated  and  unliquidated, 
whether  bajsed  upon  contract  or  hosed  upon  the  torts  or 
the  municipality.  There  are  two  lines  of  authorities  upon 
this  question,  but  the  matter  has  already  been  considered 
by  this  court  and  a  definite  principle  established.  The 
cases  which  have  arisen  have  not  been  based  upon  negli- 
gence of  the  corporate  authorities  in  the  operation  of 
waterworks,  electric  light  plants,  or  other  public  service 
activities,  but  the  fundamental  question  of  the  power  of 
the  legislature  to  impose  conditions  upon  the  granting  of 
the  right  to  sue  municipal  corporations  for  any  cause  has 
been  involved  and  determined.  This  court  has  held  that  a 
failure  to  comply  with  the  conditions  prescribed  by  the 
statute  is  a  valid  and  suflScient  defense  against  a  cause  of 
action  the  right  to  which  is  guaranteed  by  the  constitution 
of  the  state.  It  was  said  in  City  of  Lincoln  v.  Orarvt,  38 
Neb,  369 :  "Our  conclusion  is  that  the  filing  of  the  state- 
ment contemplated  by  the  charter  of  the  city  is  in  the 
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nature  of  a  condition  precedent  to  the  right  to  prosecute 
an  action  for  damages,  and  is  a  material  allegation  in 
order  to  state  a  cause  of  action."  It  was  further  said: 
"In  onr  opinion  the  provision  under  consideration  is  a 
reasonable  exercise  of  the  legislative  power,  and  consist- 
ent with  the  soundest  public  policy."  See,  also,  Dayton  v. 
City  of  Lincoln,  39  Neb.  74 ;  City  of  Lincoln  v,  Finkle,  41 
Neb.  575.  These  are  all  cases  in  which  the  right  to  recover 
damages  from  the  city  was  preserved  by  the  c<mstitution 
to  the  plaintiffs,  since  their  property  was  taken  or  dam- 
aged for  public  use.  A  constitutional  right  of  action  is 
certainly  as  sacred  as  a  common  law  right  of  action.  If 
the  legislature  can  impose  terms  upon  the  exercise  of  one, 
it  seems  to  mc  an  inevitable  logical  conclusion  that  it  can 
impose  terms  upon  the  exercise  of  the  other.  Mr.  Dillon 
considers  this  subject  at  length  in  4  Municipal  Corpora- 
tions (5th  ed.)  sec.  1613,  and  cites  many  cases  upholding 
the  power.  The  doctrine  is  also  clearly  and  forcibly  stated 
in  the  recent  case  of  Condon  v.  City  of  Chicago,  249  111. 
596,  in  line  with  the  holdings  of  this  court.  The  force  of 
that  opinion  is  not  disclosed  in  the  majority  opinions. 
The  fact  is  that  the  action  was  by  an  employee  of  the 
city  who  was  alleged  to  have  been  injured  by  its  negli- 
gence as  a  master  in  not  providing  a  safe  place  to  work. 
There  is  nothing  in  the  opinion  to  indicate  that  the  in- 
jury was  received  in  a  street.  In  that  case,  as  in  this,  it 
was  argued  that  there  is  a  distinction  between  the  lia- 
bility of  a  municipal  corporation  with  regard  to  its 
streets,  and  its  liability  with  respect  to  injuries  to  its 
employees,  and  that  as  to  the  latter  it  stands  upon  the 
same  footing  as  a  private  corporation.  The  court  said, 
speaking  of  municipal  corporations:  "The  lial)ility  of 
such  corporations  upon  their  contracts  and  for  their  torts 
is  the  same  as  that  of  private  corporations  or  individuals, 
and  notice  is  no  more  necessary  as  a  condition  precedent 
to  an  action  against  a  municipality  than  against  an  in- 
dividual, unles«s  required  by  a  statute.  The  power  of  the 
legislature,  however,  to  require  notice  has  been  generally 
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recognized,  and  in  idhdj  of  the  states  a  prerions  notice  < 
presentation  of  the  claim  is  essential  to  the  mainteoan) 
of  an  action  against  a  municipal  corporation,  either  ; 
all  cases  or  in  certain  kinds  of  cases.  In  some  jnrisdi 
tions  the  statute  requires  notice  in  actions  ex  contract 
only;  in  some  it  applies  to  all  claims,  whether  in  tort  t 
contract;  in  others  it  is  limited  to  injuries  arising  fro 
defective  streets;  in  others  it  includes  personal  injurii 
of  all  kinds;  and  in  still  others  all  actions  of  tort"  It 
pointed  out  that  the  caries  of  Kelly  v.  City  of  Faribault, ! 
Minn.  293,  and  Giuricevic  v.  City  of  Tacotna,  57  Was 
329,  cited  in  the  majority  opinions,  were  brought  undi 
statutes  referring  specificaUy  to  injury  from  defects  i 
streets,  while  the  Illinois  statute  like  the  Nebraska  oi 
applies  to  "all  claims."  There  is  no  distinction  made  i 
the  statute  as  to  the  nature  of  the  claim.  It  says  "a 
claims,"  and  includes  "torts"  by  name.  The  court  hi 
heretofore  refusal  to  ingraft  any  distinctions  or  modi: 
cations  on  the  statute,  and  it  should  adhere  t«  this  pot 
tion.  While  the  humanitarian  doctrine  of  the  majoril 
opinion  may  commend  itself  to  our  sympathies,  the  legi 
lature,  in  my  opinion,  had  the  power  to  impose  the  co: 
ditions,  and  this  court  sliould  neither  minimize  them  \ 
attempted  constractioa  of  a  plain  statute,  nor. depart  fro 
its  former  holdings.  If  the  law  is  to  be  changed,  let 
be  done  by  the  legislature. 


Marion  O.  Ayres,  appelleb,  t.  Gbohgb  Barnett  et  ai 
appellants. 

FiUD  Mabcu  14, 1913.     No.  17.089. 

1.  Injunction:  Tbbspabs:  Insolvenct.  One  who  haa  repeatedly  tr< 
passed  upon  the  land  of  another,  and  threatens  to  continue  bui 
trespass,  ma;  be  enjoined  from  so  doing;  and  tbe  question  aa 
vhether  or  not  the  trespasser  Is  Insolvent  Is  Immaterial. 
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2. :    :    Remedy  at  Law.    An  owner  of  real  estate  Is  not 

required  to  permit  the  devastation  of  his  timber  land  by  a  tres- 
passer and  seek  relief  in  an  action  at  law  for  damages.  He  may 
prevent  such  trespass  by  Injunctlcm. 

3.  Stipulations:    Evidei«ce.    The  pleadings,  and  the  stipulation  of  the 

parties  In  evidence,  examined  and  set  out  In  the  opinion,  held, 
that  plaintiff  was  not  required  to  show  ten  years'  adverse  posses- 
sion in  order  to  entitle  him  to  recover. 

4.  Evidence  examined,  and  held  ample  to  sustain  the  findings  and 

decree  of  the  trial  court. 

Appeal  from  the  district  court  for  Dakota  county :  Guy 
T.  Graves,  Judge.    Afflrnied. 

Paul  Pizey  and  Alfred  Pizey,  for  appellants. 

R.  E.  Evans,  contra. 

Fawobtt,  J. 

The  controversy  in  this  case  is  over  a  strip  of  land  some 
eight  or  nine  rods  in  width,  on  the  south  line  of  lot  5, 
section  32,  township  29,  range  9,  in  Dakota  county.  The 
question  is  as  to  whether  this  strip  is  a  part  of  lot  5  or  a 
part  of  the  southeast  quarter  of  the  southwest  quarter  of 
section  32,  lying  immediately  south  of  lot  5.  From  a  de- 
cree of  the  district  court,  finding  that  the  strip  is  a  part 
of  lot  5,  and  perpetually  enjoining  defendant  from  tres- 
passing thereon,  defendant  appeals. 

The  case  was  originally  commenced  against  defendant 
Barnett  alone,  but  prior  to  the  trial  defendant  Elmers 
was  brought  in  and  an  amended  petition  filed.  In.  this 
petition  plaintiff  alleges  that  he  is  the  owner  of  lot  5  and 
has  been  in  possession  of  the  same  for  more  than  12  years 
last  past;  that  defendant  Barnett  "has  entered  upon  said 
premises  and  has  cut  and  hauled  away,  and  is  cutting  and 
hauling  away,  and  threatens  to  continue  to  cut  and  haul 
away,  and  has  appropriated  and  continues  to  appropriate 
and  threatens  to  appropriate,  the  timber  which  stood  and 
is  Standing  upon  said  real  estate;"  that  the  chief  value  ot 
the  real  estate  is  in  the  timber;  that  if  defendant  is  per- 
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mitted  to  continue  lie  will  cut  down  and  destroy  all  of  the 
growing  and  standing  timber;  that  Barnett  is  insolvent; 
that  plaintiff  is  wholly  without  adequate  remedy  at  law^; 
that  the  claim  of  Barnett  is  a  cloud  upon  plaintiflf's  title; 
that  defendant  Eimers  claims  some  interest,  the  exact 
nature  of  which  is  unknown  to  plaintiff,  but  that  whatever 
its  character  '^the  same  is  without  basis  either  in  law  op 
fact  and  is  a  cloud  upon  plaintiff's  title."  Plaintiff  prays 
that  defendants  be  restrained  from  claiming  said  real 
estate,  from  entering  thereon,  from  cutting  or  hauling 
away  any  tiuiber,  trees  or  logs,  or  trespassing  upon  said 
premises;  that  plaintiff's  title  be  quieted,  and  for  general 
equitable  relief.  Defendant  Barnett  answered,  admitting 
that  there  is  a  strip  along  the  south  side  of  lot  5  about 
nine  rods  in  widtli  "which  defendant  has  laid  claim  to 
since  the  1st  day  of  March,  A.  D.  1909  (and  before), 
claiming  that  said  strip  is  a  part  of  the  south  half  of  the 
southwest  quarter  of  said  section  32;  and  defendant  fur- 
ther admits  that  he  is  in  possession  of  said  property  and 
liiis  been  since  the  23d  day  of  January,  A.  D.  1909;"  al- 
leges tlmt  his  claim  to  the  property  and  his  right  of  pos- 
session is  biised  upon  two  contracts,  which  he  sets  out, 
and  which  are  shown  to  have  been  executed  to  him  by  de- 
fendant Eimers;  and  denies  all  other  allegations  in  plain- 
tiff's petition;  prays  that  the  injunction  asked  for  by 
plaintiff  be  denied  and  plaintiff's  action  dismissed;  that 
plaintiff  be  forever  enjoined  from  interfering  with  his 
right  of  possessi(m  of  the  strip  of  land  in  controversy,  and 
for  general  relief.  Defendant  Eimers  answered,  alleging 
that  he  is  the  owner  and  in  possession  of  that  portion  of 
the  southeast  quarter  of  the  southwest  quarter  of  section 
32  embraced  in  his  contract  with  defendant  Barnett;  that 
Barnett  lias  entered  into  a  contract  of  purchase  and  is  in 
possession  of  the  tract  under  such  contract;  and  for  fur- 
ther answer  artoi)ts  the  answer  of  defendant  Barnett.  Pop 
reply  plaintiff  said:  "Comes  now  the  plaintiff,  and,  for 
reply  to  the  answer  of  the  defendants,  denies  that  he  has 
ever  been  in  possession  of  said  property." 


erty  of  plaintiif,  ai 
sive  aDd  adverse 
years  next  before  1 
Raruett  sinie  the  : 
he  the  owner,  "lias 
tlireatens  to  tut  t 
Kaid  Rarnett  is  ins 
has  any  riglit,  titk 
in  conti-ovepsy  or  t 
defendants  1m*  jierp 
the  land  <»r  frmn  ( 
and  to  the  same. 

Defendant  conte 
absolutely  U]H>n  th 
jint  Barnetf.  iiiid  ; 
wuflficient  to  suKtaii 
not  think  tliis  que! 
Iielonged  to  plaint 
tlie  same,  and  was 
tin};  down  tlie  tin" 
liiin  from  so  doing, 
'ir  not  he  was  in> 
)>Ia)ntifr  would  no( 
content  iiim^elf  wi 

The  second  point 
have  been  by  ejeci 
that  lie  must  sliow 
would  be  inade<iua( 
he  resorfed  to.  Th 
construction  of  the 
to  be  without  merii 

The  third  point  j 
to  show  ten  years' 
do  not  think  any  s 
fendant  having  sfi] 
the  record  title,  il 
plaintiff  bad  been 
vei-se  possession  oc 
done  or  attempted 


356  NEBRASKA  REPORTS.  [Vol.  93 


Bride  ▼.  BUf*. 


Pawcett,  J. 

This  artiou  originated  in  justice  court,  and  was  ap- 
IH*aled  to  tlie  district  court  for  Adams  county,  in  which 
court  there  was  a  verdict  and  judgment  for  defendant. 
Plaintiffs  appeal. 

Plaintiffs  sued  to  recover  for  goods  sold  and  delivered. 
The  answer,  among  other  things,  alleges  that  the  goods 
purchased  were  a  special  line  and  design  of  jewelry;  that, 
for  the  purpose  of  inducing  defendant  to  purchase  the 
goods,  plaintiffs  represented  that  defendant  should  have 
the  exclusive  sale  of  that  line  of  goods  in  the  Hastings 
market;  that,  in  reliance  upon  those  representations,  the 
purchase  was  made;  that  such  representations  were  the 
sole  and  only  inducement  that  caused  him  to  enter  into 
the  contract;  that  the  representations  were  fraudulent 
and  false,  and  known  so  to  be  by  plaintiffs  when  made; 
that  at  the  time  of  the  purchase  plaintiffs  had  already,  on 
that  same  day,  sold  the  same  line  of  goods  to  a  rival  jeweler 
in  the  city  of  Hastings,  which  fact  was  unknown  to  de- 
fendant; that  defendant  learned  of  the  sale  to  his  rival 
about  30  days  later,  whereupon  he  immediately  notified 
plaintiffs  of  his  rescission  of  the  contract  and  the  reasons 
therefor,  and  returned  all  of  said  goods  to  plaintiffs.  It 
appears  from  a  motion  subs(*quently  filed  that  defendant's 
answer  originally  contained  the  allegation :  "And  at  said 
time,  the  said  O.  C.  Zinn  had  been  given  the  exclusive  sale* 
of  said  goods  in  this  market.^'  Upon  motion  of  plaintiffs 
this  allegation  was  stricken  from  the  answer,  to  which 
defendant  duly  excepted.  The  reply  is  a  general  denial, 
coupled  with  the  allegation  that  plaintiffs  refused  to  ac- 
cept the  goods  when  returned  to  them,  and  immediately 
returned  them  to  defendant;  admits  that  prior  to  the  sale 
to  defendant  plaintiffs  had  sold  to  Zinn  goods  of  the  same 
special  line  to  the  amount  of  about  |30. 

There  is  a  conflict  in  the  evidence  as  to  the  issues  thus 
tendered.  The  jury,  as  we  think  upon  sufficient  evidence, 
found  the  issues  in  favor  of  defendant.    This  verdict  set- 
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ties  the  question  in  favor  of  defendant  that  tlie  goods  were 
purchased  by  him  under  an  express  agreement  that,  in 
purchasing  this  special  line  of  goods,  he  was  to  have  the 
exclusive  sale  of  that  line  in  the  city  of  Hastings.  This 
being  true,  defendant  had  a  perfect  riglit,  upon  discovery 
of  the  fact  that  he  had  not  been  given  such  exclusive  sale, 
to  rescind  the  contract.  He  exercised  that  right  imme- 
diately by  notifying  plaintiffs  of  his  election  to  rescind  and 
by  returning  all  of  the  goods  purchased.  He  had  this 
right  regardless  of  the  question  as  to  whether  he  had 
suffered  any  real  injury  by  reason  of  the  deception  jirac- 
ticed  ui)on  him.    MacLaren  v.  Cochran,  44  Minn.  255. 

Plaintiffs  rest  their  claim  for  reversal  upon  three  points: 
(1)  That,  under  the  undisputed  evidence,  the  verdict 
should  have  been  for  plaintiffs.  This  assignment  is  dia- 
I)Ofied  of  by  what  we  have  already  said.  (2)  Error  of  the 
court  in  giving  instruction  No.  12,  to  the  effect  that  if  the 
jury  believed  from  the  evidence  that  plaintiffs  "had  made 
a  false  representation  to  the  defendant  in  regard  thereto, 
and  the  defendant  relied  thereon,  this  would  be  fraud.'' 
In  commenting  upon  this  instruction,  counsel  say  that 
there  was  no  evidence  that  the  agent  represented  to  de- 
fendant that  he  had  not  sold  goods  elsewhere  in  Hastings. 
The  representation  that  he  would  give  defendant  exclu- 
sive sale  of  this  special  line  of  goods  was  a  false  represen- 
tation, known  to  be  false  and  impossible  of  execution  when 
made,  and  we  think  was  suflScient  to  justify  the  language 
used  in  the  instruction.  (3)  That  the  court  erred  in  over- 
ruling the  objections  of  plaintiffs  to  a  certain  portion  of 
the  opening  statement  made  by  defendant's  counsel.  The 
language  used  in  the  opening  statement  was  that  defend- 
ant expected  to  prove  that,  at  the  time  plaintiffs  made 
the  sale  of  the  goods  to  him,  they  had  already  entered  intf> 
a  similar  contract  with  a  competitor.  This  statement  was 
objected  to  at  the  time  by  counsel  for  plaintiffs,  and  the 
objection  overruled. 

In  the  course  of  the  trial,  defendant  offered  to  prove  by 
his  competitor,  Mr.  Zinn,  the  fact  which  in  his  opening 
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Grant  G.  Martin,  Attorney  Qeneral,  and  Frank  B. 
Edgerton,  tor  plaintiff. 

Brown,  Baxter  &  Va/n  Dusen,  F.  M.  Walcott  and  Frank 
M.  Tyrrell^  contra, 

Sedgwick,  J. 

This. action  was  originally  begun  in  this  court,  and 
upon  the  first  trial  judgment  was  entered  in  favor  of  the 
plaintiff.  Afterwards,  upon  a  showing  of  newly  discovered 
evidence,  a  new  trial  was  granted,  and  the  Honorable  John 
J.  Sullivan  was  appointed  referee  to  take  evidence  and 
report  findings  of  fact  and  conclusions  of  law.  The  referee 
took  a  large  amount  of  additional  testimony,  and  filed  his 
report,  finding  generally  in  favor  of  the  defendant.  Tlie 
attorneys  for  the  state  have  filed  exceptions  to  this  report, 
and  the  case  has  been  submitted  upon  additional  briefs 
and  oral  argument. 

In  the  former  opinion  (90  Neb.  307)  the  issues  and  the* 
principal  i)oiuts  of  the  controversy  are  stated.  It  was  alSD 
stated  in  that  opinion  that  "the  parties  substantially 
agree  that  if  the  'Ball  corner,'  located  45  chains  and  48J 
links  west  of  the  northeast  comer  of  section  36,  is  the 
site  of  the  corner  established  in  1882  by  McElroy,  the  gov- 
ernment surveyor,  as  the  northwest  corner  of  the  section, 
we  should  find  for  the  defendant."  It  was  found  from  the 
evidence,  as  it  then  stood,  that  the  "Ball  comer,"  men- 
tioned in  the  above  quotation,  was  not  shown  to  be  the 
location  of  the  corner  established  by  the  surveyor,  Mc- 
Elroy. The  additional  evidence  taken  by  the  referee 
relates  mostly  to  Ihis  question,  and  he  finds  that  the 
evidence  establishes  the  identity  of  the  so-called  "Ball 
comer"  with  the  corner  established  by  the  surveyor,  Mc- 
Elroy. The  referee  appears  to  have  given  unusual  atten- 
tion and  care  in  the  investigation  of  the  case,  and  in  his 
report  he  says : 

"Two  theories  are  admissible:    (1)   That  McElroy  es- 
tablished the  Ball  comer  as  the  northwest  corner  of  the 
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section;  (2)  that  McElroy  established  the  northwest  cof- 
nep  a  mile  west  of  the  Ball  corner. 

"The  second  theory  is  supported  by  evidence  and  cir- 
cumstances worthy  of  consideration,  but  it  is,  in  my  judg- 
ment, completely  overborne  by  the  proofs  adduced  in  sup- 
port of  the  first  theory.  The  evidence  given  at  the  first 
trial,  plus  that  produced  at  the  second  trial,  preponderates 
greatly  in  favor  of  defendant's  contention,  and  fully  satis- 
fies me  that  the  truth  is  the  Ball  corner  was  the  first  in- 
terior section  corner  established  by  McElroy  in  the  1882 
survey  of  township  30.  All  the  original  section  corners 
and  some  of  the  quarter-section  corners  on  the  north  line 
of  the  southern  tier  of  sections  in  township  30,  west  of  the 
Ball  comer,  are  now  satisfactorily  located  by  tlie  evi- 
dence, and  are  shown  to  bear  a  proper  relation  to  the  Ball 
comer,  assuming  it  to  be  the  northwest  corner  of  section 
36.  The  comer  at  the  bend  of  Snake  creek,  about  four 
miles  north  of  a  point  one  mile  west  of  the  Ball  corner, 
is  now  proved  with  practical  certainty  to  be  the  govern- 
ment corner  for  sections  2,  3,  10  and  11.  No  corners  have 
been  found  on  the  line  described  in  the  McElroy  field 
notes  running  north  from  the  southwest  corner  of  section 
36.  It  further  appears  from  the  testimony  of  old  settlers 
that  in  early  days  the  government  corner  five  miles  west 
of  the  Ball  corner  was  understood  to  mark  the  west  bound- 
ary of  the  township. 

"These  salient  facts,  well  established,  tus  T  think,  by  the 
evidence  now  in  the  record,  make  a  revision  of  the  former 
finding  with  respect  to  the  location  of  the  northwest  cor- 
ner of  section  36  imperative.  It  would  not  be  possible  to 
present  within  reasonable  bounds  any  condensation  of  the 
great  mass  of  evidence  given  at  tlie  trial  tliat  would  ma- 
terially aid  the  court  in  dealing  with  exceptions  to  this 
report.  To  give  a  just  impression  of  its  value,  it  would 
be  necessary  to  set  out  an  abstract  of  it.  Perhaps  I  have 
given  too  much  weight  to  some  and  too  little  to  other  teS' 
timony,  but,  as  a  result  of  it  all,  I  feel  fully  convinced,  in 
the  light  of  the  new  evidence,  that  the  court  was  wrong  in 


Vol.  93]  JANUARY  TERM,  1913.  361 


StAto  ▼.  Ball. 


holding  that  the  Ball  corner  was  not  established  by  Mo 
Elroy  as  the  northwest  corner  of  section  36. 

"I  fuilher  find  that  McElroy,  in  making  the  interior 
sun-oy  of  township  30,  ran  a  line  due  north  from  the  soutli- 
west  comer  of  section  36,  40  chains,  to  the  edge  of  the 
PM)ar(liiian  marsh  where  a  mound  was  erected.  He  did 
n'.)t,  i»<  wever,  cross  the  marsh,  but  went  around  it,  and 
{ stiihlished  the  Ball  corner  on  the  assumption,  doubtless, 
that  it  was  half  a  mile  north  of  the  mound  erected  on  the 
south  side  of  the  marsh.  From  this  corner  he  ran  straight 
lines  north  and  south,  and  thus  fixed  the  boundaries  of 
se<-tion  36  as  a  tract  containing  approximately  480  acres, 
fn  other  words,  he  eliminated  by  error  what  would  have 
l)oen  the  northwest  quarter  of  the  section  had  it  been  of 
:  tututorj'^  dimensions. 

"But  if  the  state's  claim  with  respect  to  the  location  of 
he  northwest  corner  of  section  36  were  conceded,  tlu- 
judgment  should,  nevertheless,  in  my  opinion,  go  in  favor 
of  the  defendant.  To  deprive  him  of  the  property  in  dis- 
|.ute  under  the  admitted  facts  would,  it  seems  to  me,  be 
altogether  unconscionable.  I  do  not  see  how  it  can  be 
done  without  disregarding  entirely  maxims  of  equity 
which  are  and  ought  to  be  of  universal  application.  Tlh* 
state,  as  a  suitor  in  its  own  court,  is  bound  by  self-imposed 
bonds  to  accord  to  an  adversary  the  full  measure  of  justice 
which  it  claims  for  itself.  It  cannot,  under  equitable 
principles,  demand  equity  without  offering  to  do  equity. 
Vear  by  year,  from  1904  to  1912,  acting  through  its  duly 
ronstituted  agents,  it  collected  taxes  from  defendant  as 
the  owner  of  the  land  in  dispute  and  expended  them  for 
public  purposes.  It  has  never  made  restitution;  it  has 
never' offered  to  make  restitution.  It  is  here  asking  this 
court,  in  the  exercise  of  its  equitable  jurisdiction,  to  award 
to  it  the  land  patented  to  defendant  by  the  general  govern- 
ment, while  all  the  time  holdins;  fast  to  the  monev  which 
defendant  paid  it  on  the  assumption  that  the  property 
was  his.  It  has  not  offered  to  do  equity,  and  has,  there- 
fore, no  just  claim  to  equitable  relief. 
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^The  equitable  doctrine  of  laches  stands  also  in  the 
staters  way.  Not  only  by  its  afiirmatiye  action  in  taking 
and  using  money  collected  from  defendant  as  taxes,  but 
by  its  long  inertia  as  well,  it  has  forfeited  the  right  to 
invoke  equitable  intervention  in  its  behalf.  Not  only  has 
defendant  expended  money  and  labor  upon  the  property 
in  the  justifiable  belief  that  it  was  his,  but  with  the  lapse 
of  time  and  the  death,  dispersion  and  loss  of  memory  of 
witnesses,  the  difficulties  of  establishing  his  claim  of  own- 
ership have  been  very  materially  enhanced.  His  plight  is 
far  worse  now  than  it  was  at  the  time  when  the  state 
ought,  in  the  exercise  of  reasonable  diligence,  to  have 
commenced  this  suit.  I  do  not  think  the  fact  that  school 
lands  are,  by  the  constitution,  set  apart  for  educational 
uses  absolves  the  state,  wherever  they  are  involved,  from 
the  obligation  of  equitable  doctrines.  The  state  has  a  pro- 
prietary interest  in  school  lands  and  is  bound  to  devote 
them  to  a  specific  purpose — one  of  the  many  purposes 
which  it  is  organized  to  carry  into  execution.  It  is  true 
iliat  the  state  has  declared  itself  to  be  a  trustee  for  school 
lands,  fines,  penalties  and  forfeitures.  This  means  merely 
til  at  it  has  resolved  to  dedicate  certain  of  its  own  prop- 
erty and  funds  to  educational  uses;  but,  conceding  that 
the  court  is  here  dealing  with  a  technical  trust,  that  fact 
cannot  influence  the  decision.  I  have  never  understood 
that  the  existence  of  a  trust  of  any  character  was  suflB- 
cient  to  free  either  the  trustee,  the  cestui  que  trust,  or  the 
chancellor  from  the  obligations  imposed  by  sound  mo- 
rality. 

"My  conclusion  upon  the  whole  case  is  that  the  petition 
should  be  dismissed  and  all  costs  taxed  to  the  state." 

The  ease  has  been  thoroughly  briefed  and  ably  pre* 
sented,  both  on  the  i»art  of  the  state  and  on  the  part  of  the 
defendant,  and  the  evidence  as  to  this  location  of  this 
section  corner  by  the  survej'or,  McElroy,  in  the  original 
survey  has  been  thoroughly  analyzetl  and  carefully  pre- 
sented. The  question  is  not  without  difficulty,  and  we 
realize  the  force  of  the  suggestion  of  the  referee  that  both 
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theories  are  worthy  of  discussion  and  careful  considera< 
tion.  We  think,  however,  the  conclusion  of  the  referee 
upon  this  point  is  supported  by  the  preponderance  of  the 
evidence.  Having  reached  this  conclusion,  we  do  not 
find  it' necessary  to  consider  and  discuss  the  questions  sug- 
gested  as  to  estoppel  and  laches,  and  desire  to  modify  our 
former  opinion  in  that  respect  so  far  as  to  leave  those 
questions  undetermined. 

Upon  the  main  question  above  stated,  the  report  of  the 
referee  is  approved  and  confirmed,  and  judgment  entered 
for  the  defendant  accordingly. 

Deobeb  for  defendant. 

RasE,  J.,  dissenting. 

After  a  full  hearing  and  a  careful  consideration  of  the 
evidence,  without  the  aid  of  a  referee,  a  decree  in  favor  of 
plaintiff  was  entered  at  a  former  term.  State  v.  Ball,  90 
Neb.  307.  In  my  judgment  the  findings  on  the  first  trial 
were  correct.  I  do  not  agree  with  the  referee  and  the 
majority  that  the  newly  discovered  evidence  requires  a 
different  judgment.  The  exceptions  should  be  sustained. 
I  also  dissent  from  tliat  part  of  the  majority  opinion  open- 
ing the  questions  of  estoppel  and  hiches  for  future  con- 
sideration. The  doctrine  that  petty  administrative  offi- 
cers by  means  of  unauthorized  acts  can  dispose  of  state 
school  land  in  violation  of  provisions  of  the  constitution 
should  never  be  sanctioned.  If  the  constitutional  and 
statutory  system  of  holding  and  controlling  school  land 
may  be  substituted  for  unauthorized  acts  of  taxing  offi- 
cers, who  can  tell  whether  any  land  belongs  to  the  per- 
manent school  funds?  Is  morality  in  this  respect  to  be 
the  test  of  the  rights  of  the  state  as  intimated  by  the 
referee?  Are  ideas  of  unwritten,  indefinable  moral  obli- 
gations, floating  in  the  inner  consciousness  of  judges,  and 
arising  from  conflicting  testimony  of  litigants,  to  be  the 
means  of  depriving  the  sovereign  of  school  land?  Is  tres- 
pass to  be  substituted  for  law?    Unless  there  is  some  idea 
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that  constitutional  goyernment  administered  by  written 
statutes  is  to  be  abandoned  in  a  material  respect,  tlie  ques- 
tions of  estoppel  and  laches,  as  announced  in  the  former 
opinion,  should  not  be  open  to  further  controversy. 

Estoppel  and  laches  are  properly  applied  to  rational 
persons  who  have  the  power  to  contract  and  to  act  in  all 
their  dealings  as  free  agents,  but  those  doctrines  have  no 
application  to  a  sovereign  having  only  jwwer  to  act  through 
departments  and  officers  whose  duties  and  powers  are 
limited  and  defined  by  written  statutes.  Individuals  are 
not  wronged  b>  applying  to  the  state  a  rule  which  does  not 
apply  to  them,  because  the  powers,  duties  and  acts  of 
officers  are  shown  by  public  records  available  to  all. 
Courts  ought  not  to  assume  in  advance  that  the  state  will 
be  immoral  in  its  administrative  dealings  in  regard  to  its 
school  land.  The  legislature,  if  asked,  will  enact  proper 
laws  to  correct  any  wrong  or  to  appropriate  money  to  pay 
any  proper  claim.  In  the  meantime  the  attorney  general 
should  assert  the  rights  of  the  state  as  they  exist  under 
I^resent  institutions.  Any  other  view  disregards  the  phi- 
losophy on  which  constitutional  government  administered 
by  means  of  written  statutes  is  founded.  I  am  therefore 
compelled  to  dissent  from  tliat  part  of  the  majority  opin- 
ion opening  the  questions  of  estoppel  and  laches. 

Barnes,  J.,  concurs  in  dissent. 


William  M.  Morning,  appbllan*,  v.  City  op  Lincoln, 

appellee. 

P11.ED  March  14, 1913.    No.  16,968. 

1.  Municipal  Corporations:  Streets:  Dedication.  Land  cannot  be 
dedicated  to  the  public  for  a  street  by  deed,  unless  such  deed  Is 
executed  by  the  owner  of  the  land.  If  there  are  outstanding  liens 
which  afterward  ripen  into  full  title,  such  attempted  dedication 
by  the  owner  of  the  equity  of  redemption  alone,  without  the 
knowledge  or  consent  of  the  lien-holder,  will  be  of  no  effect 
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t. :  :  :   Estopped.    If  the  deed  of  dedication  is  not 

recorded,  and  the  holder  of  such  Hen  has  no  notice  of  the  exist- 
ence of  the  deed,  or  that  there  Is  any  claim  of  right  on  the  part 
of  the  public  or  of  any  Individual  to  use  the  land  as  a  street,  the 
fact  of  such  user  will  not  estop  the  Hen-holder  to  deny  that  he 
consented  to  such,  dedication. 

Appeal  from  the  district  court  for  Lancaster  county: 
LiNCX)LN  Frost,  Judge.    Reversed  with  directions. 

Morning  d  Ledwith,  for  appellant. 

Fred  G.  Foster  and  D.  H.  McGlenaMnj  contra. 

Sedgwick,  J. 

The  plaintiff  began  this  action  in  the  district  court  for 
Lancaster  county  against  this  defendant  to  quiet  his  title 
in  a  certain  city  lot  described  in  the  petition,  and  to  can- 
cel a  deed  of  dedication  executed  by  a  former  owner  of 
the  lot.  The  district  court  entered  a  decree  in  favor  of 
the  defendant,  and  the  plaintiff  has  appealed. 

The  petition  alleges  that  one  Lizzie  E.  Reeves  was  for- 
merly the  owner  of  the  lot  in  question,  and  neglected  to 
pay  the  county  and  city  taxes  assessed  thereon  for  the 
year  1889,  and  subsequent  taxes,  and  tliat  on  the  29th  day 
of  November,  1890,  the  lot  was  duly  sold  at  a  regular  tax 
sale,  according  to  law,  and  that  the  Farmers  Loan  &  Trust 
Company  purchased  the  lot  at  that  sale,  and  afterwards 
the  purchaser  paid  the  subsequent  taxes  and  foreclosed 
its  lien  for  taxes  and  a  decree  of  foreclosure  was  duly  en- 
tered, and  pursuant  thereto  the  lot  was  duly  and  regu- 
larly sold  by  the  sheriff  of  the  county  under. the  order  of 
the  court,  the  sale  confirmed,  and  a  deed  duly  ordered, 
executed  and  delivered  to  the  Farmers  Loan  &  Trust  Com- 
pany. The  deed  was  regularly  recorded  in  the  proper 
office  on  the  23d  day  of  August,  1898.  The  plaintiff  pur- 
chased the  lot  from  the  Farmers  Loan  &  Trust  Company, 
and  in  July,  1902,  the  said  company  executed  a  deed  of 
conveyance  to  the  plaintiff  conveying  the  said  lot,  which 
deed  was  duly  recorded  in  August,  1902.     In  December, 
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1890,  the  said  Reeves  executed  a  deed  of  dedication  dedi- 
cating the  lot  to  the  public  as  a  street.  This  deed  by  some 
oversijjht  was  not  recorded  until  in  June,  1906.  These  al- 
legations are  admitted  in  the  answer,  and  are  not  contro- 
verted ill  the  evidence.  There  is  evidence  tending  to  show- 
that  the  lot  has  been  for  many  years  more  or  less  used  by 
the  public,  but  there  is  no  evidence  that  the  plaintiff  ever 
(*onsented  to  such  use,  or  that  the  plaintiff,  prior  to  the 
year  1906,  knew  or  had  any  reason  to  suppc.-se  that  the  lot 
had  been  dedicated  to  the  public,  or  that  it  was  being  use<l 
as  a  street  under  any  claim  of  dedication  or  other  right, 
fnder  these  circumstances,  it  seems  clear  that  the  plain- 
tiflf's  interest  and  title  in  the  lot  has  not  been  acquired  by 
the  public  or  affected  by  the  attempted  dedication  and  user. 
In  ^Varrc7l  v.  Brotvn,  31  Neb.  8,  19,  it  is  said:  "To  estab- 
lish the  existence  of  a  public  road  by  dedication  by  deed, 
it  must  appear  that  the  grantor  was  the  owner  of  the 
lands  when  the  dedication  was  made."  In  Gate  City  v. 
Rirhmond,  97  Va.  337,  33  S.  E.  615,  it  is  held  that  one 
who  holds  only  the  equity  of  redemption  has  no  power  to 
make  a  valid  dedication  of  the  land  to  public  use.  In  that 
case  the  owner  of  the  land  executed  a  trust  deed  in  the 
I'ature  of  a  mortgage  and  afterwards  sold  his  equity  of 
redemption,  and  it  was  held  that  the  purchaser  had  no 
])ower  to  dedicate  the  land  to  public  use.  In  Hays  v. 
rf^kins^  109  Mo.  102,  18  S.  W.  1127,  the  owner  of  the 
land  attempted  to  make  a  dedication  to  public  use  while 
there  was  a  judgment  against  him  which  was  a  lien  upon 
the  land.  The  court  said:  "Hays  could  not,  by  laying 
the  land  off  into  lots  and  streets,  affect  the  lien  of  the 
judgment.  As  against  this  judgment  the  plat  could  not 
operate  as  a  dedication  of  the  streets  to  public  use.  The 
sale  when  made  related  back  to  the  date  of  the  judgment 
and  thus  defeated  the  dedication." 

In  the  case  at  biir  there  was  not  only  a  valid  lien  for 
taxes  of  at  least  as  high  a  grade  as  the  lien  of  a  judgment, 
hut  the  land  had  actually  l>een  sold  by  virtue  of  the  lien, 
;  nd  the  interest  so  acquired  in  the  land  afterwards  ripeiied 
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.  Surely  the  owner  of  the  equity  of 
y  secret  deed,  without  the  knowledge 
rest  in  the  land  superior  to  his  own, 
liese  interesta.  There  is  no  evidence 
e  value  of  the  lot  at  the  time  of  the 
a,  and  therefore  it  does  not  appear 
d  any  sabstantia!  interest  in  the  lot 
iink  this  suggestion  makes  the  reason 
;  for  if  the  owner  of  the  equity  of  re- 
iat  prior  rights,  relatively  of  small 
ired  with  her  own,  she  could  by  the 
sat  prior  liens,  altfaoogh  they  were 
le  of  the  land. 

;  district  court  is  reversed  and  the 
h  directions  to  enter  a  decree  for  the 

RBTBBSEa). 


Company,  apphllbb,  t,  Omaha  Coal 
Supply  Company,  appellant. 

BlABCH  14, 1913.    No.  17,065. 

[CT.  The  trlRt  court  ihould  not  Bubmlt  a  caoae 
:bere  ta  gucb  ft  substantial  confltct  In  tbe  erl- 
ue  presented  that  a  findlcg:  of  the  jurr  for 
be  sustained.  If  the  court  would  be  required 
ct  for  defendant,  upon  the  pleadlnsa  and  evl- 
the  plalntUt  ebould  be  directed. 

a  tbe  pleadings  and  evidence  stated  tn  Uie 
>urt  rightlr  directed  a  verdict  In  favor  of  the 


district  court  for  Douglas  county: 
iHJB.    Agirmed. 


■dy,  for  appellant. 

and  ■/.  W.  Woodrongh,  contra. 
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Sedgwick,  J. 

The  defendant  is  a  corporation,  and  since  the  com- 
mencement of  the  transaction  involved  in  this  litigation 
has  changed  its  corporate  name,  perhaps  more  than  once. 
The  })laintiff  ^  as  engaged  in  the  manufacture  of  Cleveland 
expanded  metal  lath,  at  Cleveland,  Ohio,  and  in  Decem- 
ber, 1907,  the  defendant,  in  the  name  of  the  "Omaha  Coal 
&  Building  Supply  Company,"  entered  into  contract  with 
the  plaintiff  whereby  the  plaintiff  made  the  defendant  its 
exclusive  agent  for  the  city  of  Omaha  for  the  sale  of  its 
lath.  In  tliis  contract  the  plaintiff  agreed  to  furnish  the 
lath  at  the  price  and  on  the  terms  named  in  the  contract, 
and  it  was  also  agreed  that  the  contract  was  subject  to 
cancelation  by  eitlier  party  upon  60  days'  notice.  After- 
wards, the  defendant  ordered  a  car-load  of  the  lath,  which 
was  duly  shipped  by  the  plaintiff  and  received  on  or  about 
the  28th  day  of  January,  1908.  The  plaintiff  brcmght  this 
action  to  recover  the  contract  price  for  the  lath,  and. 
upon  trial  in  the  district  court  for  Douglas  county,  the 
court  directed  the  jury  to  find  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed,  and,  judgment  having 
been  entered,  the  defendant  has  .apx>ealed. 

The  defendant,  in  its  answer,  admitted  the  contract  and 
the  receipt  of  the  lath  as  above  stated,  and  alleged  that 
before  making  the  contract,  and  "as  consideration  for 
which  defendant  was  to  accept  said  offer,  and  as  a  rep- 
resentation of  fact  relied  upon  by  the  defendant,  upon 
which  defendant's  acceptance  of  said  offer  was  based,  the 
plaintiff,  throuc^h  its  agents  and  servants,  deceitfully, 
knowingly  and  fraudulently  stated  and  represented  to  the 
defendant  that  said  Cleveland  expanded  metal  lath  was 
suitable  for  and  reasonably  fit  for  general  building  use 
in  the  city  of  Omaha,  and  in  such  territory  immediately  ad- 
jacent thereto  as  the  defendant  sought  to  cover  in  its  sales; 
and  that  said  Cleveland  expanded  lath  was  as  serviceable 
and  as  marketable,  and  as  reasonbly  fit  for  use  as  the 
Herringbone  lath,  which  latter  lath  has  been  satisfactorilv 
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.  places  where  defendant  company 
if  for  a  nomber  of  years ;  and  that 
}  metal  lath,  which  in  its  manu- 
isented  is  made  to  be  placed  on 
a,tiBfactoriIy  aerriceable  and  rea- 
cular  use."    The  snppoBed  failure 

and  represented  is  alleged  in  the 

"Baid  lath  was  not  and  is  not 

t  for  general  building  use  in  the 

commercial  territory  contiguous 
Said  lath  was  not  and  is  not  as 
ble  or  as  reasonably  fit  for  use  as 
nd  said  lath  was  not  and  is  not 
ible  for  use  on  *16-ineh  centers.' " 
lat  this  answer  does  not  state  any 
itions  are  indefinite  and  merely 
atters  of  opinion.  It  will  be  no- 
llegation  in  the  answer  as  to  the 
p,  or  of  facts  from  which  it  could 
the  lath  was  suitable  or  reason- 
is  for  which  it  was  intended,  or 
i  Herringbone  lath,  or  fit  for  use 
he  evidence  which  is  supposed  to 
.ill  more  indefinite  and  uncertnin, 

the  allegations  of  the  answer  as 
•oof,  but  found  that  the  evidence 
to  constitute  any  defense  to  the 

established  in  this  court  that  the 
ubmit  a  cause  to  the  jury  unless 
tial  conflict  in  the  evidence  upon 
the  finding  of  the  jury  for  either 
1.  If  tlie  court  would  bo  required 
)r  the  defendant  upon  the  plead- 
10  make  anotlier  trial  of  the  issue 
uld  not  be  submitted  to  the  jury, 
3  by  the  court, 
opinion  stated,  in  effect,  that  the 
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evidence  showed  without  any  snbstantial  conflict  tbat  the 
lath  in  question  ''is  one  of  general  use  *  *  *  all  oret 
the  countiy  •  •  •  and  has  a  value  known  and  accepted 
among  builders  and  the  trade."  There  is  evidence  tend- 
ing to  show  that  this  lath  had  not  been  used  at  all  in 
Omaha,  and  that  the  defendant  had  no  knowledge  what- 
ever of  the  Cleveland  expanded  metal  lath  at  the  time  it 
entered  into  the  contract,  but  this  is  not  in  conflict  with 
the  evidence  of  the  dozen  or  more  witnesses  who  testify 
that  this  lath  was  in  general  use  in  St.  Louis,  Kansas 
City,  San  Francisco,  Cleveland,  and  other  cities  through- 
out the  country. 

The  trial  court  also  concluded  ''that  the  defendant  at 
the  time  the  contract  was  made  had  a  general  knowledge 
of  metallic  lathing."  The  defendant  says  that  this  is 
erroneous,  because  the  evidence  shows  "that  not  only  was 
the  defendant  unfamiliar  with  Cleveland  expanded  metal 
lath,  but  that  it  had  not  handled  any  metal  lath."  We 
think  the  evidence  shows  beyond  question  that  the  de 
fendant  at  the  time  of  entering  into  this  contract  had  a 
general  knowledge  of  metallic  lathing.  Mr.  Monaghan, 
the  defendant's  manager,  who  ordered  the  goods  in  ques- 
tion, testified  that  he  had  never  seen  or  known  of  that 
lath  at  that  time,  and  that  no  member  of  the  defendant 
company  had,  but  he  also  testified:  "We  had  sold  it 
(metal  lath)  and  bought  it  from  others,  and  were  familiar 
with  the  stock  lath,  but  did  not  carry  it  ourselves.  If  we 
got  a  call  for  metal  lath,  we  got  it  from  those  who  had  it 
and  delivered  it,  and  in  that  way  dealt  with  it,  but  not 
extensively.  In  that  way  I  had  informed  myself  of  the 
different  kinds  of  lath  on  the  market,  and  what  its  pur- 
poses were,  and  what  it  was  adapted  to,  and  what  it  ought 
to  look  like,  and  how  it  ought  to  feel,  whether  it  was 
stiff  or  not,  and  how  it  was  used."  The  evidence  shows 
that  metal  lath  was  very  much  used  in  Omaha,  and  that 
the  defendant  was  then,  and  had  been  for  a  long  time, 
engaged  in  dealing  in  building  materials,  including  metal 
lath,  and  the  witness  was  no  doubt  correct  in  saying  that 
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informed  of  the  different  kinds  of  latii, 
)8e8  were,  and  wiiat  it  was  adapted  to, 
to  look  like,  and  how  it  ought  to  feel, 
F  or  not,  and  how  it  was  used. 
the  trial  court  vtm  right  in  conclnding 
:e  in  the  value  for  building  pnrp<»ies 
srriagbone  lath  and  tiiat  in  question  is 
herein  one  might  be  better  for  certaiu 
depending  largely  upon  the  conclusion 
it."  The  defendant  admitted  the  con 
pt  of  the  property,  and  had  the  burden 
alleged  defense.  Two  grades  of  lath 
the  purchase,  called  24  gange  and  27 

8  testified  that  "i^e  24  gauge  is  thicker 
lath."    The  defendant  offered'  no  evi- 

le  difference  in  the  use  of  these  grades 

9  any  substantial  difference.  We  can- 
evidence  whether  it  is  contended  that 
fective  or  whether  there  is  any  differ- 
,  or  whether  the  respective  grades  were 
rent  conditions  and  were  ased  as  in- 

lUed  two  witnesses  who  testified  as  to 
is  lath.  Mr.  Anderson,  who  had  been 
plastering   contract  business"    for   20 

he  was  familiar  with  the  character  of 
on  in  Omaha;  that  in  general  the  dis< 
[tudding  and  joists  is  16  inches,  but  in 
are  what  are  called  12-inch  centers; 
!  the  Cleveland  lath  on  tlie  Omaha  Gas 
;,  and  found  "it  wonld  take  too  much 

to  cover  it,  so  we  did  not  use  it  any 
I  ftbont  50  yards  on  16-inch  centers, 
flexible.  When  ve  applied  the  mortar 
fn  from  the  ceiling,  and  it  would  take 

mortar  to  fill  up  the  depressions  left 
e  ceiling.  The  lath  bagged  down  after 
hen  we  had  to  fill  the  whole  surface  in 
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order  to  get  it  even  with  the  bagged  places  to  make  fhe 
surface  level.  This  required  the  use  of  moie  plaster. 
Double  tying  means  when  you  tie  for  16-ineh  centers  be- 
tween the  joists.  We  double  tied  this  lath«  We  do  not 
have  to  tie  the  Herringbone  lath  at  alL  It  will  stand 
without  tying,  but  the  Cleveland  lath  will  not  After  we 
found  how  the  Cleveland  lath  operated,  we  refused  to  use 
*  any  more  of  it.^*  He  also  stated:  '*I  don't  consider  it 
worth  any  tiling  for  16-ineh  centers;  I  lost  more  material 
and  labor  than  what  the  difference  is  between  the  Herring* 
bone  and  this  lath,  or  about  such  an  amount."  He  said: 
"There  was  no  value  to  it."  When  asked  what  was  the 
market  value,  he  answered :  "The  only  thing  I  know  about 
the  market  value  is  what  they  ask  for  it  when  they  sell  it 
I  think  that  was  16  to  17  cents  per  square  yard.  •  •  ♦ 
It  was  valueless  to  me.  Q.  Well,  how  about  the  trade 
generally  beside  yourself?  A.  I  considered  it  for  every 
man  that  used  it,  it  was  valueless.  Q.  You  mean  by  that 
without  market  value?  A.  Yes."  On  cross-examination 
he  testified  that  he  used  the  Cleveland  lath  afterwards, 
and  paid  the  regular  price  for  it.  The  other  witness  called 
by  the  defendant  was  Mr.  Rice,  who  testified  that  he  had 
been  in  the  plastering  business  for  40  years,  and  "saw  the 
Cleveland  lath  on  the  Hanson  restaurant  on  Sixteenth 
street."  The  lath  was  on  before  he  saw  it,  and  they  could 
not  plaster  on  it  at  all.  "We  had  to  give  the  lathers  extra 
time  for  the  work.  The  lath  required  more  labor  than 
ordinarily.  The  extra  cost  of  mortar  and  labor  required 
in  using  the  Cleveland  lath  amounted  to  one-third  more 
than  in  the  case  of  the  use  of  any  other  lath  I  ever  used-" 
They  made  no  attempt  to  state  which  grade  of  the  Cleve- 
land lath  they  used,  nor  the  conditions  under  which  they 
used  it,  nor  any  defect  in  its  material,  manufacture  or 
design.  They  stated  conclusions,  and  their  evidence  shows 
that  they  are  stating  matters  of  opinion,  and  not  facts 
from  which  the  jury  might  draw  a  conclusion. 

The  plaintiff  called  Mr.  Dietz  as  witness,  who  testified 
that  he  had  been  a  lather  for  27  years,  and  had  used  large 
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quantities  of  material,  lathing  18,000  yards  on  one  build- 
ing. He  had  used  the  Pittsburg  and  Herringbone  and 
(Cleveland  lath.  B[e  named  several  important  buildings  on 
which  he  had  used  the  Cleveland  lath.  He  described  the 
Herringbone  lath  as  follows:  "The  Herringbone  lath  is 
awfully  weak.  In  fact,  you  can't  use  it  on  16-inch  centers. 
It  is  like  a  lot  of  ribs,  and  will  break  if  you  bend  it.  You 
can  bend  the  Cleveland  lath  in  any  way  you  want.  It's 
heavier  and  stiffer.  To  my  estimation  it  is  100  per  cent, 
better  than  Herringbone  lath.  The  Herringbone  lath  is 
too  weak  and- will  sag  if  you  put  it  on  16-inch  centers,  or 
ceilings,  or  partitions,  and,  if  you  get  mortar  on  it,  it  will 
sag  down.  It  is  almost  impossible  to  use  it  on  16-inch 
centers.  The  Cleveland  lath  is  better  in  every  way,  and 
I  have  never  had  any  trouble  with  it.  I  have  no  interest 
in  this  case."  Mr.  Sparks  had  been  a  plasterer  about  16 
years,  and  he  testifies  that  "Cleveland  lath  is  very  su- 
perior to  the  Herringbone  lath  in  regard  to  stiffness,  and 
in  requiring  less  mortar,  less  time  for  workmen,  and  that 
the  Cleveland  lath,  w^hen  used  on  16-inch  centers,  will  give 
good  results,  l.eing  heavier  and  stiffer  than  the  Herring- 
bone lath,  and  that,  when  putting  mortar  on  the  Herring- 
bone lath,  it  will  drop  back  and  go  through,  which  is  not 
the  case  with  the  Cleveland  lath,  and  that  the  Cleveland 
lath  is  the  best  for  general  use  and  for  all  purposes  the 
witness  ever  used  lath."  Several  other  witnesses  for  the 
plaintiff  testified  to  the  same  effect. 

It  will  be  noticed  that  none  of  the  defendant's  witnesses 
testified  to  any  defect  in  the  lath  in  its  material,  manu- 
facture, workmanship,  or  design.  The  evidence  is  with- 
out conflict  that  this  lath  is  in  general  use  in  many  places; 
that  it  is  regarded  by  contractors  and  builders  as  a  stand- 
ard article;  and  that  there  is  a  variety  of  o])inion  as  to 
which  of  several  kinds  of  metal  lath  is  the  most  desirable, 
depending,  so  far  as  this  evidence  shows,  upon  the  kind 
of  work  that  is  being  done  and  the  conditions  and  circum- 
stances under  wiiich  it  is  used.  After  the  defendant  had 
received  the  lath  in  question,  wiiich  was  in  January,  1908, 
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tiiere  was  considerable  correspondence  betw 
ties  as  to  the  merits  of  the  lath  and  ti 
of  tlie  market  ajid  the  payment  of  th 
claim.  The  letter  to  tlie  plaintiff  on  the  '. 
stated  that  tbe  defondunt  liad  paid  the  plaint 
on  the  account,  and  under  date  of  May  26  t 
stated  tliat  the  market  in  Omaha  on  metal 
clined  2  cents  per  yard,  and  that  the  defenda 
concessions  in  price  until  the  profit  amoantet 
but  had  failed  to  get  the  business;  that  the 
lath  was  being  sold  on  the  market  at  14  cent 
less  than,  or  practically  equal  to,  the  cost  o 
defendnut,  and  that  the  defendant  would  t 
handle  the  lath  on  a  margin  of  J  a  cent  a  yaj 
not  afford  to  sell  it  below  cost.  The  letter  con 
will  endeavor  to  introduce  this  lath  in  this 
it  seems  only  justly  fair  that  you  should  ma 
cession  in  prices  to  as.  The  lath  is  thought  tc 
contractors  who  have  used  it.  It  answers 
very  satisfacttTy  on  12-in,  centers,  but  does  n 
faction  on  16-in.  centers.  The  Herringbone 
the  ideal  lath  on  16-in.  centern.  and  especial 
work.  On  exterior  work,  the  Garry  lath  Is  givii 
faction.  Now,  consider  this  matter  carefully 
business  standpoint,  and  advise  us  as  soon  ( 
you  can  make  our  price  at  Omaha  the  same  a 
us  f,  0.  b.  Cleveland.  I  am  almost  certain  t 
enable  us  to  get  the  business,  and  at  least  m( 
quoted  by  Sunderland  Bros,  on  Herringbon 
way  to  introduce  this  metal  lath  in  Omaha 
l)rice  a  little  more  favorable  than  that  pricf 
ringlione  is  sold."  The  letter  of  May  26  sh 
defendant  had  investigated  and  tested  tlie  lai 
what  was  claimed  to  be  a  point  in  favor  of 
lione  lath,  and  also  points  in  favor  of  the  latl 
and  amounts  to  an  admisjsicm  that  the  lath 
theiu  was  a  compliance  witli  their  contract. 
Under  these  conditions,  the  general  state 
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witnesses  that  they  were  dissatisfied  with  the  lath  and 
preferred  to  use  some  other  manufacture  would  not  sup- 
port a  finding  that  the  lath  was  defective,  or  that  the  de- 
fendant had  in  any  way  violated  the  terms  of  its  contract 
The  district  court  was  therefore  right  in  instructing  the 
jury  to  find  a  verdict  for  the  plaintiff,  and  the  judgment  is 


Affirmed. 


Petkr  D.  Thomsen,  appellee,  v.  Bernhaed  J.  Jobst, 

APPELLANT. 
Filed  Mabch  14, 1913.    No.  17,062. 

1.  Master  and  Servant:  Danoebous  Appliakges:  Assumption  of  Risk. 
The  general  rule  Is  that  an  employee  who,  without  objection  on 
his  part,  works  under  dangerous  conditions,  with  full  knowledge 
of  the  danger  incurred  by  him  In  so  doing,  will  be  held  to  have 
assumed  the  risk.  But  when  the  employer,  who  also  knows  the 
dangerous  conditions,  orders  the  employee  to  so  perform  the  work 
notwithstanding  his  protest,  and  enforces  the  order  with  threats 
of  discharge  from  employment,  and  himself  stands  by  and  directs 
the  employee  In  doing  the  dangerous  work,  he  will  not  afterwards 
be  heard  to  say  that  the  employee  assumed  the  risk  or  was  guilty 
of  contributory  negligence  in  obeying  his  orders. 


2.  :  :  Negligence  of  Master.  The  master  is  not  neces- 
sarily negligent  because  he  uses  such  machinery  or  appliances  as 
are  not  in  general  use..  But  when  he  requires  an  Implement  to  be 
used  in  a  dangerous  manner,  under  dangerous  conditions  and 
surroundings,  and  in  a  manner  and  under  conditions  more 
dangerous  than  the  usual  method,  he  may  be  guilty  of  negligence 
in  so  doing. 

Appeal   from  the  district  conrt  for  Douglas  county: 
Howard  Kennedy,  Judge.    Affirmed. 

OreenCj  Breckenridge,  Charley  d  Woodrough^  for  appel- 
lant. 

Weather  d  Oilier,  contra. 
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Sedgwick,  J. 

The  plaintiff  recovered  a  judgment  in  the  district  court 
for  Douglas  county  for  damages  on  account  of  injuries 
sustained  while  in  the  service  of  the  defendant.  The  de- 
fendant has  appealed. 

There  is  little,  if  any,  conflict  in  the  testimony.  The 
record  discloses  the  following  facts:  The  defendant,  at 
the  time  the  accident  in  question  occurred,  was  a  con- 
tractor and  builder,  carrying  on  his  business  in  the  city 
of  Omaha.  The  plaintiff  was  a  carpenter  some  35  years 
of  age,  having  had  many  years'  experience  in  that  line  of 
work,  and  having  been  employed  by  the  defendant  from 
time  to  time.  On  the  17th  day  of  May,  1909,  plaintiff  was 
working  for  the  defendant,  who  was  just  completing  a 
ccmtract  for  the  erection  of  a  six-story  warehouse  for  the 
Moline  Plow  Company.  The  job  was  completed,  with 
the  exception  of  a  small  amount  of  finishing  in  a  show- 
room, situated  in  the  sixth  story  of  the  building.  The 
unfinished  work  required  the  nailing  of  some  short  pieces 
of  molding  around  the  top  of  a  wooden  post  which  was 
from  14  to  16  feet  high.  One  Rasmus  Nelson,  who  was 
defendant's  foreman  in  charge  of  the  construction  work, 
told  plaintiff  to  finish  the  top  of  the  post.  Plaintiff  testi- 
fied that  he  said  to  Nelson:  "Ain't  I  going  to' have  a 
scaffold  for  that?"  Nelson  said:  "A  man  that  can't  work 
on  that  stepladder  can't  work  on  this  building."  Plain- 
tiff thereupon  placed  a  stepladder,  which  had  been  con- 
Htructed  on  the  premises  by  himself  and  a  fellow  work- 
man, and  with  some  tools  and  the  pieces  of  molding, 
which  had  been  sawed  for  the  purpose  of  finishing 
the  post,  ascended  to  the  top  of  the  ladder,  and,  while 
standing  in  that  position,  commenced  to  nail  the  pieces 
of  molding  in  place.  Nelson  stood  by  directing  the 
work,  and  called  his  attention  to  the  fact  that  one  piece 
of  the  molding  was  not  straight.  Plaintiff  attempted  to 
fit  the  molding,  and  in  so  doing  pushed  the  stepladder 
away  with  his  feet.    He  caught  hold  of  the  molding,  but 
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enough  to  hold  his  weight,  and  he  fell 
thus  sustained  the  injuries  of  which  he 

r  testified  that  the  use  of  a  stepladde> 
id  one  of  his  witnesses  stated  that  it  was 

a  man  ought  not  to  use  it  at  all.    This 

liowever,  that  it  was  possible  to  do  the 
f  H  stepladder,  but  that  a  man  ought  not 
inted  to  be  as  careful  of  himself  as  he 

plaintiff  admitted  that  he  knew  the  use 

was  dangerous,  hut  stated  that  he  used 
lot  want  to  lose  his  job.  Defendant  and 
fied  that  it  was  customary  to  use  a  step- 
rt  pieces  of  mitlding,  like  those  in  queg- 
nt  a  scaffold  was  not  required,  and  was 
ich  a  purpose,  unless  large  amounts  or 
ilding  were  to  he  fastened  in  place.  It 
r  the  defendant  upon  the  hearing  that 
ts  were  not  sufficient  to  render  defend- 

iujuries  sustained  by  the  plaintiff,  and 
ourt  erred  in  refusing  to  direct  the  jur>' 
■t  in  his  favor. 

generally  considered  to  be  one  of  that 
ools  that  any  worliman  is  supposed  to 
re  are  many  cases  holding  that  one  who 

tools  cannot  he  heard  to  say  that  they 
3  dangerous,  and  that  he  was  not  aware 
tiis  is  not  the  condition  here.  Plaintiff 
lew  that  the  use  of  the  stepladder  under 

isting  was  dangerous,  and,  under  ordi- 
'S,  he  would  be  held  to  have  assumed  the 
so  using  it.  The  defendant  also  admits 
icient  evidence  in  the  case  from  which 
id  that,  under  tlie  circumstances,  to  use 

it  was  used  was  dangerous.  The  ques- 
t  determine  is:  Can  the  defendant  now 
t  that  plaintiff  knew  the  danger  that  he 
ege  that  lie  assumed  the  risk  and  was 
,.u.Jtory  negligence? 
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In  Lee  v.  Smart ,  45  Neb.  318,  it  is  said:  ''Where  the 
servant,  in  obedience  to  the  requirements  of  his  master, 
incurs  the  risk  of  machinery  or  appliances  which,  although 
dangerous,  are  not  of  such  a  character  as  to  threaten  im- 
mediate injury,  or  where  it  is  reasonably  probable  that 
they  may  be  safely  used  by  extraordinary  caution  and 
skill,  the  master  will  be  liable  for  a  resulting  accident." 
This  conclusion  appears  to  be  derived  from  the  language 
used  in  Sioux  City  d  P.  R.  Co.  v.  Finlayson,  16  Neb.  578. 
Several  other  opinions  of  this  court  are  cited  as  uphold- 
ing this  doctrine.  The  reason  of  this  exception  from  the 
general  rule  is  not  stated  in  the  opinion  in  Lee  v.  Smart, 
supra.  The  court  appears  to  rely  upon  the  authorities 
cited  as  a  sufficient  support  for  the  holding.  In  that  case 
it  was  conceded  that  the  plaintiff  had  full  knowledge  of 
the  dangerous  character  of  the  implement  used,  and  yet 
the  defendant  was  not  allowed  to  defeat  his  action  on  the 
ground  that  he  had  either  assumed  the  risk  or  had  been 
guilty  of  contributory  negligence.  It  is  difficult  to  per- 
ceive how  these  former  cases  can  be  distinguished  from 
the  case  at  bar.  If  the  defendant  is  not  allowed  to  assert 
assumption  of  risk  or  contributory  negligence  because  he 
has  promised  to  remedy  the  defect  in  the  dangerous  im- 
plement, and  so  induces  the  plaintiff  to  continue  its  use, 
why  should  he  be  allowed  to  rely  upon  such  defenses  when 
he  haB  insisted  that  the  defendant  shall  continue  to  use 
the  dangerous  implement,  and  has  induced  him  to  do  so 
by  a  threat  of  this  nature,  and  not  only  that,  but  has 
stood  by  and  directed  him  in  the  dangerous  use  of  the  im- 
plement. See  Sapp  v.  Christie  Bros.,  79  Neb.  701,  and 
note  to  Lowe  Mfg.  Co.  v.  Payne,  30  L.  R.  A.  n.  s.  442. 

The  defendant  complains  that  evidence  was  received 
over  his  objection  "that  some  other  way  of  conducting  the 
business  than  that  which  was  used  was  usual  and  custo- 
mary." In  Central  Oranaries  Co.  v.  Ault,  75  Neb.  249, 
255,  it  was  upon  reliearing  held  that  the  master  is  not 
necessarily  negligent  because  he  uses  such  machinery  and 
appliances  as  are  not  in  common  use.    It  is  thought  that 
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.SQch  a  rule  would  tend  to  prevent  the  adoption  of  better 
and  safer  tools  and  appliances.  The  holding  of  the  trial 
court  is  not  inconsistent  with  Central  Oranaries  Co.  v. 
Aulty  supra.  The  evidence  admitted  in  the  case  at  bar 
was  not  that  the  implement  used  was  not  in  common  use. 
It  was  to  the  effect  that  it  was  not  customary  to  use  a 
stepladder  in  work  of  this  nature,  under  conditions  there 
existing,  and  that  the  method  used  was  more  dangerous 
than  the  ordinary  one,  and  this  is  clearly  competent  under 
the  rule  as  stated  in  Central  Granaries  Co.  v.  Ault^  supra. 
The  case  is  very  close  upon  the  facts  presented,  but  we 
cannot  say  that  the  findings  of  the  jury  are  so  clearly 
wrong  as  to  require  a  reversal.  The  judgment  of  the  dis- 
trict court  is 

Affibmbd. 

Barnes,  J.,  dissenting. 

I  am  unable  to  concur  in  the  opinion  of  the  majority. 
The  record  in  this  case  clearly  shows  that  the  plaintiff's 
injuries  were  caused  by  his  own  negligence  in  using  a  step- 
ladder,  which  the  opinion  concedes  is  an  ordinary  ap- 
pliance, simple  in  its  nature  and  construction;  one  which 
the  testimony  shows  is  customarily  used  in  performing  the 
particular  work  required  of  plaintiff,  and  on  which  he 
was  engaged  at  the  time  his  injuries  occurred.  The  ladder 
was  not  defective  or  in  any  manner  out  of  repair,  and  its 
use  was  entirely  familiar  to  plaintiff,  who  was  a  skilled 
and  experienced  mechanic.  If  he  had  used  the  ladder  with 
ordinary  care,  the  work  required  of  him  could  have  been 
safely  performed.  In  such  a  case  the  great  weight  of  au- 
thority is  that  the  master  is  not  liable  for  the  servant's 
injuries.  Vanderpool  v.  Pai-tridge,  79  Neb.  165;  Marsh  v. 
Chickering^  101  N.  Y.  396;  Sioeeney  v.  Berlin  &  Jones 
Envelope  Co.^  101  N.  Y.  520 ;  Standard  Oil  Co.  v.  Helmich, 
148  Ind.  457 ;  Cahill  v.  Hilton,  106  N.  Y.  512 ;  Borden  v. 
Daisy  Roller  Mill  Co.,  98  Wis.  407;  Sellers  v.  Chicago,  B. 
d  Q.  R.  Co.,  87  Neb.  322.  The  majority  opinion  seems  to 
be  founded  upon  the  rule  announced  in  Lee  v.  Smart,  45 
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Neb.  318;  Sioux  City  d  P.  R.  Co.  v.  Finlayson,  16  Neb. 
578,  and  Sapp  v.  Christie  Bros,.  79  Neb.  701. 

It  should  be  observed  that  in  Lee  v.  Smart,  aupm,  it 
appears  that  the  plaintiff  was  injured  by  reason  of  a  de- 
fective wagon  brake.  He  had  called  the  master's  atten- 
tion to  the  defect,  and  had  been  told  that  he  could  safely 
use  the  wagon  because  the  streets  were  level.  Afterwards 
the  defendant  sent  the  plaintiff  across  the  bridge  spanning 
the  Missouri  river  at  Omaha,  with  this  wagon  heavily 
loaded  with  green  lumber.  The  plaintiff  had  never  driven 
over  the  bridge,  and  therefore  was  not  aware  of  its  con- 
dition. When  he  reached  a  i>oint  near  the  Iowa  end  of 
the  bridge,  and  while  attempting  to  hold  the  wagon  from 
descending  a  sharp  incline,  his  team  got  beyond  his  con- 
trol, and,  as  a  result,  his  injuries  occurred.  It  waB  held 
that  the  question  of  plaintiff's  contributory  negligence 
was  proi)erly  submitted  to  the  jury,  and  a  judgment  in  his 
favor  was  affirmed. 

In  Sapp  V.  Christie  Bros.,  supra,  defendants  furnished 
the  plaintiff  with  a  light  wagon  for  use  in  delivering 
goods  and  wares  about  the  city  of  South  Omaha.  The 
wagon  was  not  then,  and  never  had  been,  provided  witii  a 
brake.  The  neck-yoke  which  the  plaintiff  was  required  to 
use  appeared  to  be  somewhat  old  and  season-cracked,  and 
the  "pole-eye"  or  leather  attachment  in  which  the  end  of 
the  wagon  pole  is  inserted  was  considerably  worn  and 
weakened.  It  appears,  however,  that  the  neck-yoke  was 
repaired  to  some  extent  with  baling  wire,  and  the  plain- 
tiff was  told  that  the  defendants  were  rushed  with  busi- 
ness just  then,  but  that,  when  they  got  up  with  their 
orders,  they  would  have  things  fixed  a  little  better.  Plain- 
tiff began  work  on  Monday  morning,  when  the  foregoing 
conversation  took  place.  He  remained  in  his  employment 
continuously  until  about  noon  of  the  following  Thursday, 
when  he  attempted  to  deliver  a  load  of  feed  to  one  Mc- 
Masters.  The  shed  or  stable  to  which  the  delivery  was 
to  be  made  stood  adjoining  an  alley  extending  through  a 
block  of  ground,  and  connecting  two  streets.     It  was  a 
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public  way,  much  UHed  and  traveled,  but  the  surface  of 
the  ground  was  some  10  or  12  feet  lower  where  the  build- 
ing stood  tlian  was  that  of  the  street  wJjence  the  plaintiff 
approached  it.  Plaintiff  sitting  on  the  wagon,  reined  his 
team  into  the  alley,  and  started  down  the  incline.  In 
some  manner  the  end  of  the  neck-yoke,  to  which  the  hame 
straps  were  attached,  broke  off  while  the  wagon  was  de- 
scending, and  that  end  fell  down;  immediately  the  leather 
**pole-eye"  gave  way,  the  pole  dropped  to  the  ground, 
struck  an  obstruction,  bent  and  broke,  and  a  piece  of  it 
flew  upward  and  hit  the  plaintiff  and  knocked  him  from 
the  seat,  inflicting  the  injuries  complained  of.  In  that 
case  a  judgment  for  the  plaintiff  was  affirmed.  15ut  it 
must  be  observed  that  the  defects  of  whicli  plaintiff  com- 
plained were  called  to  the  attention  of  the  defendants,  and 
there  was  a  promise  to  repair. 

In  Sioux  City  &  P.  R,  Co,  v.  Finlayson,  nupm,  the  plain- 
tiff was  an  engineer  in  the  employ  of  the  defendant  com- 
pany. He  was  furnished  with  a  defective  engine,  and,  by 
reason  of  the  defects,  an  explosion  occurred  by  M^hich  th(» 
plaintiff  was  severely  injured.  The  defendant's  attenti  ni 
had  been  directed  to  the  conditi(m  of  the  engine,  and  t-c*-  <» 
had  been  a  promise  to  repair.  The  plaintiff  had  judg- 
ment, which  was  affirmed  by  the  supreme  ccmrt,  and  it 
was  said:  "If  an  employer  knowingly  furnishes  an  em- 
ployee defective  machinery  with  which  to  work,  and  winch 
machinery,  though  dangerous,  is  not  of  such  character 
that  it  may  not  be  reascmably  used  by  the  use  of  care, 
skill,  and  diligence,  and  the  employee,  in  obedience  to  th(» 
requirements  of  the  employer,  uses  and  operates  sucli 
dangerous  machinery  carefully  and  skilfully,  believing 
there  is  no  immediate  danger,  and  when  it  is  reasonably 
probable  it  can  be  safely  operated  with  such  care,  the 
employee  does  not  assume  the  risk,  and  if  he  is  injured 
by  such  machinery  without  fault  or  negligence  on  his 
part,  the.  emi)loyer  will  be  held  liable  for  the  damages 
resulting  from  such  injurj." 

It  should  be  observed  that  the  foregoing  cases  are  ex- 
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(reptions  to  the  general  rule;  and  it  is  apparent  that  the 
facts  of  this  case  are  not  the  same  as  those  upon  which 
the  rule  in  those  cases  is  founded.  As  I  view  the  case,  in 
order  to  aflirm  the  judgment  of  the  district  court,  the 
majority  Juive  taken  an  additional  step  in  the  direction  of 
declaring  the  existence,  in  this  state,  of  an  employer's 
liability  law.  Our  legislature,  ho  far,  has  not  seen  fit  to 
abrogate  the  common-law  rules  by  which  the  liability  of 
the  master  to  the  servant  have  heretofore  been  determined. 
Tutil  the  adoption  of  what  is  known  as  an  employer's 
liabilitv  law,  I  feel  that  we  should  adhere  to  the  common- 
law  rule,  as  declared  by  the  great  weight  of  authority  in 
this  country.  I  am  therefore  of  opinion  that  the  defend- 
ant's motion  to  direct  a  verdict  in  his  favor  should  have 
l)een  sustained. 

For  the  foregoinj:  reasons,  I  am  of  opinion  that  the 
judgment  of  the  district  court  should  be  reversed. 


Fawcett,  J.,  concurs  in  this  dissent. 


Robert  J.  Tate,  appellant,  v.  Robert  F.  Klokb, 

APPELLEE. 
Piled  March  14, 1913.    No.  17,092. 

1.  Contracts:   CoNSTRurTiox.     Effect  must  be  given  to  a  written  memo- 

randum and  deed  executed  pursuant  thereto  as  one  transaction,  in 
the  light  of  the  facts  as  they  existed  at  the  time  of  the  execution 
and  delivery  of  the  deed. 

2.  Appeal:    Trial  De  Novo:    Decrke.    The  issues  presented  by  appeal 

to  this  court  in  a  suit  in  equity  must  be  tried  de  novo,  and  a 
proper  decree  entered  or  directed.  Upon  the  issues  and  evidence 
stated  in  the  opinion,  the  decree  of  the  district  court  is  reversed, 
and  decree  directed  in  favor  of  the  plaintiff. 

Appeal   from  the  district  court   for   Douglas  county. 
Alexander  C.  Troup,  Judge.    Reversed  mth  directions. 


JANUARY  TERM,  1913. 


Uvan,  Edmund  (!.  tetrode,  Jesse  L.  Root, 
htol,  for  appellant. 


naijin  aod  A.  8.  Churchill,  I'ontra. 


plaintiff  was  in  the  real  estate  business,  re- 
view. Pierce  county,  and  the  defendant  was 
if  a  hank  at  West  Point,  and  was  residing 
Under  an  agreement  between  them  they 
■ral  tracts  of  land  in  Pierce  county.  The 
ii»lied  the  money  for  these  purchaseH,  and 
of  ia»d  purrhased  in  his  name.  The  plain- 
in  the  sale  and  purchase  of  the  land,  and 
that  after  allowing  the  defendant,  out  of 
e  land,  the  money  which  he  had  advanced 
le  thereof,  together  with  interest  thereon, 
lis  should  be  equally  divided  between  the 
:tol>er,  1903,  they  purchased  a  tract  of  240 
e  N.  E.  }  and  'the  E.  i  of  N.  W.  J  of  a 
in  Pierce  county,  at  a  cost  to  them,  after 
plaintiffs  commission  aa  real  estate  agent, 
ee  days  later  they  purchased  the  remaining 
N.  A  of  tiie  section  at  the  price  of  $1,400. 
ids  were  disposed  of,  the  plaintiff  brought 
d  alleged  that  the  defendant  had  not  ac- 
1  paid  to  him  his  one-half  of  the  net  profits, 
the  iliBtrict  court  for  Douglas  county,  the 
favor  of  the  defendant,  and  the  plaintiff 

s  not  sold  in  tracts  as  it  was  purchased, 
J  of  the  section  was  first  sold,  and  after- 
E.  i-  There  is  some  controversy  between 
to  the  sale  of  each  of  these  quarters,  but 
ontroversy  related  to  the  last  sale  of  the 
section.  While  the  parties  held  this  land, 
tered  into  a  partnership  in  the  real  estate 
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business  with  one  Engler  who  had  formerly  been  the 
rasliier  of  the  defendant's  bank,  and  they  conducted  real 
estate  business  in  the  name  of  Tate  &  Engler  at  Plainview 
for  some  time,  and  undertook  to  sell  this  half  section  of 
land.  The  contention  in  regard  to  the  sale  of  the  N.  W. 
i  will  be  considered  later.  The  plaintiff  contends  that, 
after  the  relaticm  between  himself  and  the  defendant  had 
been  somewhat  changed  by  the  forming  of  the  new  part- 
nership with  Mr.  Engler,  it  was  agreed  between  the  plain- 
tiff and  defendant  that  Tate  &  Engler  might  sell  the  N. 
E.  ^,  aixl  have  for  their  services  in  so  doing  all  that  they 
eould  obtain  therefor  over  and  above  $5,450.  The  defend- 
ant denies  this  agreement,  and  this  constitutes  the  main 
controversy  between  the  parties. 

The  plaintiff  and  .Mr.  Engler  both  testify  positively  to 
this  agreement  and  understanding  between  the  parties, 
and  the  defendant  as  positively  denies  that  any  sucli 
agreement  or  understanding  was  ever  had.  These  thre'» 
men  ajipear  to  have  had  confidence  in  each  other.  This 
evidence  sliows  tliat  tliey  were  not  very  careful  in  making 
their  contracts.  The  business  was  mostly  done  in  general 
conversation.  No  writings  were  at  any  time  executed  be- 
tween tliem,  and  it  is  not  unusual,  under  such  circum- 
stances, that  there  should  be  honest  misunderstanding. 
The  conflict  in  their  testimony  does  not  appear  to  be  in 
regard  to  the  facts,  nor  in  regard  to  the  language  used 
hy  tliem  in  their  various  talks  about  the  matter.  Each 
appears  to  have  misunderstood  the  other's  meaning,  and 
this  led  to  their  subsequent  difficulty.  It  does  not  ap- 
I  ear  to  us  to  be  a  case  of  fraud  or  false  swearing.  Tate  & 
Engler  found  a  purchaser  for  this  N.  E.  }  in  one  Heyn, 
who,  it  appears,  agreed  to  purchase  it  for  f6,400.  They 
told  tlie  defendant  that  they  had  a  purchaser  for 
the  land,  and  asked  him  to  convey  the  land  to  them,  ac- 
cording to  their  understanding,  for  |5,450.  After  some 
conversation  in  regard  to  the  matter,  the  defendant  agreed 
to  do  so,  and  they  paid  to  him  $500  thereon,  and  the  de- 
fendant executed   and   delivered   to   them    the   following 


.NUABY  TEKM,  1913. 


'est  Point,  Nebr.,  Oct.  23d,  1905.  Be- 
agler  $500  as  part  payment  for  the  pur- 
^ast  quarter  of  section  17,  township  27, 
1^5,450,  and  to  hssuhh'  a  mortgage  of 
d  drawing  interest  at  the  rate  of  5%. 
to  be  paid  tn  cash  on  March  Ist,  1906, 
ige  of  11,400  drawing  6%  interest.  To 
fore  March  1st,  1906.  (Signed)  E.  F. 
n  resided  near  West  Point,  and  was 
he  defendant,  and  apparently  had  be- 
nsacted  some  business  with  him.  The 
ed  tliat  they  were  obtaining  |6,400  for 

Heyn,  and  then  it  appeared  that  there 
lerstanding  between  the  defendant  and 
regard  to  this  quarter  section  of  land, 
i^^ted  that  he  had  consented  that  the 
I  for  $5,450,  if  that  was  the  best  price 
lined.  The  plaintiff  contended  that  it 
lat  Tate  &  Engler  slumld  have  the  land 
for  their  .services  in  finding  a  purchaser 
!(•  wlionld  have  all  they  could  obtain  for 

agreed  price  of  $5,450.  On  account  of 
ling  the  sale  to  Mr.  Heyn  failed.  The 
tliat  the  above  memorandum  was  pro- 
l  misrepresentation,  in  concealing  from 
fthich  the  land  had  been  contracted, 
a,  the  original  agreement  between  the 
idant  contemplated  that  the  lands  pur- 
aken  in  the  name  of  the  defendant,  and, 
Ite  by  him  deeded  to  the  purchaser,  Tlie 
al,  in  making  this  agreement  to  deed 
to  Tate  &  Engler,  lie  supposed  that  it 
hether  it  was  so  deeded  or  deeded  by 
p  purchaser,  and  that  he  did  not  par- 
nhy  they  desired  to  have  the  deed  to 
I  of  to  the  purdia.ser.  However  that 
s  that  the  defendant  retained  the  $500, 
e  afterwards,  and  after  he  had  full  in- 
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fiinnafion  of  tlie  claim  of  the  plaintiff  m 
iindorstiindinf;  of  tlipir  agreement,  he  > 
piinsnant  to  the  memornndnm  which  h 
aw  a  final  disposition  of  the  whole  coni 
not  now  8HJ'  that  (he  deed  and  the  mei 
miance  of  wliirh  the  deed  was  given  to  T 
imicured  by  frand.  This  iiicmorandum 
Kistent  with  the  plaintitt's  understand! 
ment,  and  are  wholly  inconsistent  wi 
claim. 

Tliere  is  not  much  conflict  in  the  evi 
the  disposal  of  the-\,  \V.  }■  of  the  secti( 
exchan;^  this  qwartir,  talcing  an  80-; 
countj'  in  part  iwyiiient.  The  defCQda 
the  purchaser,  and  recited  in  the  deed 
?I6,000.  The  defeudiUit  testifies  that  M 
of  the  opportunity  to  make  the  exchai 
were  taking  tiie  80  iu-ros  of  land  in  fa* 
thej-  would  make  the  (jiiarter  section  c 
$5,000.  The  defendant  m>w  insists  fhi 
he  was  to  have  all  of  the  diffeieiice  Iiet 
price  of  this  qnarter  section  of  land  i 
to  him  agreed  upon.  Tiie  agreement  h 
the  sjile  of  this  quarter  was,  as  usual  hi 
what  indefinitely  expressed,  but  we  tin 
strm-tion  of  the  langiiajre  nsed  is  that, 
the  quarter  for  ttte  80  acres  of  land,  ttn 
quarter  for  the  purpose  of  settlement  1: 
should  be  considered  as  |5,000.  The  N 
X.  AV.  }  having  been  purchased  togel 
gross,  and  the  remaining  eighty  puri 
the  price  paid  for  tlie  respective  quart 
definite  and  a  matter  of  estimate.  1' 
was  impracticable  to  say  definitely  the 
each  quarter  section  separately.  Non 
could  state  definitely  the  amount  paid 
for  taxes  and  other  expenses,  and  it  U 
mine  accurately  what  the  net  profit  o 
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action  was.  However,  giving  the  defendant  the  benefit  of 
his  own  testimony  in  regard  to  these  expenses,  we  find  ,      i 

from  the  evidence  that  the  defendant  paid  for  the  three 
eighties  |6,600,  and  for  the  other  80  acres  f  1,400,  making 
|8,000  paid  for  the  half  section.  The  defendant,  accord- 
ing to  his  testimony,  should  be  allowed  about  |1,210  for 
interest  on  the  money  he  invested  and  for  taxes  paid  by 
him.  He  received  fwr  the  N.  W.  i  |5,000,  and  for  the  N. 
E.  I  15,450,  and  collected  rents  on  the  land  amounting  to 
JJ324.35,  leaving  a  net  profit  of  |1,564.35.  The  plaintiff  is 
therefore  entitled  to  one-half  of  this  net  profit,  with  in- 
terest thereon  at  7  per  cent,  per  annum  from  their  settle- 
ment, March  3,  1906. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  instruction  to  enter  judgment  in 
favor  of  the  plaintiff  as  above  indicated. 

Reversed. 

Hameb,  J.,  dissenting  in  part,  and  concurring  in  the 
conclusion. 

The  majority  opinion  finds  320  acres  of  land  bought  by 
the  plaintiff  and  defendant  for  |8,000,  and  the  title  taken 
in  the  name  of  the  defendant,  Kloke,  who  was  a  bank 
president,  and  who  furnished  the  money  under  an  agree- 
ment that  he  was  to  have  one-half  of  the  net  profits  when 
the  property  should  be  sold.  The  plaintiff  formed  a  part- 
i  nership  in  the  real  estate  business  with  one  Engler  under 

the  name  of  Tate  &  Engler,  and  after  he  had  made  the 
arrangement  with  Kloke.  Tate  &  Engler  undertook  to 
sell  part  of  the  land,  the  N.  E.  |,  and  plaintiff  contends  it 
was  agreed  between  him  and  the  plaintiff  that  Tate  & 
Engler  might  sell  this  particular  quarter,  and  for  their 
services  for  selling  it  were  to  have  whatever  they  could 
obtain  over  and  above  |5,450.  The  defendant  testified 
that  he  consented  the  land  might  he  sold  for  95,450,  if 
that  was  the  best  price  that  could  be  obtained  for  it.  The 
plaintiff,  Tate,  and  Engler,  his  partner,  testified  that  no 
such  an  agreement  was  made.     Tate  &  Engler  found  a 


388  NEBRASKA  REPORTS.  [Vou»3 


Tftte  T.  Klok«.' 


purchaser  fin'  this  'S.  E.  J  at  16,400,  a  Mr.  Heyn,  and  a 
writing  was  signed  by  the  defendant,  in  which  he  ac- 
knowledged the  receipt  from  Tate  &  Engler  of  f500  as 
part  payment  on  the  purchase  price  at  $5,450,  and  con- 
taining details  of  the  items  of  the  proposed  payment  of 
the  remainder.  The  defendant  made  the  deed  to  Tate  & 
Engler  after  he  had  full  information  touching  the  matter 
in  dispute.  The  majority  opinion  does  not  find  any  fraud 
in  the  representations  of  the  plaintiflF  made  to  the  defend- 
ant, Kloke,  concerning  the  price  for  w'hich  this  quarter 
was  agreed  to  be  sold,  but  finds  that  the  sale  to  Heyn 
failed  because  of  the  misunderstanding,  and  says:  "The 
conflict  in  their  testimony  does  not  appear  to  be  in  regard 
to  the  facts,  nor  in  regard  to  the  language  used  by  them 
in  their  various  talks  about  the  matter.  Each  appears  to 
have  misunderstood  the  other's  meaning,  and  this  led  to 
their  subsequent  difficulty.  It  does  not  appear  to  us  to 
be  a  case  of  fraud  or  false  sw^earing."  And  at  the  same 
time  the  majority  opinion  says  this:  "We  cannot  now 
say  that  tlie  deed  and  the  memorandum,  in  pursuance  of 
which  the  deed  was  given  to  Tate  &  Engler,  were  procured 
by  fraud.  This  memorandum  and  deed  are  consistent  with 
the  plaintifT's  understanding  of  their  agreement,  and  are 
wholly  inconsistent  with  the  defendant's  claim." 

The  majority  opinion  seems  to  me  to  be  in  disregard  of 
the  evidence,  so  far  as  that  evidence  relates  to  the  N.  E.  i, 
and  the  contention  of  the  plaintiff  and  defendant  concern- 
ing the  same;  but  as  the  sale  of  that  quarter  failed,  and 
therefore  no  actual  profit  was  made  upon  it,  and  as  it 
cannot  with  certainty  be  said  that  an  improper  division 
of  the  profits  on  the  other  quarter  was  made  by  the  opin- 
ion, it  follows  that  no  one  may  say  that  the  conclusion 
reached  is  wrong.  1  dissent  from  so  much  of  the  opinion 
as  discusses  the  contention  between  the  plaintiff  and  de- 
fendant and  refuse*:  to  consider  that  the  plaintiff  is 
charged  with  fraud,  or  that  there  is  any  evidence  touch- 
ing that  fact;  but  if  there  was  fraud  there  was  no  result 
from  it,  because  there  was  no  sale  of  the  N.  E.  J  and  there 
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Fe  been  no  profit  realized  from  it.     1  therefore 
the  conclusion. 


3TANNARD,   APPELLEE,   V,    OKLEANS   PLOUB   &   OAT- 

,  MiLUNG  Company  et  al.,  appkllants;  E.  S. 

LAND,  appellee. 

FILKD  March  H,  1913.     fTo.  17,097. 

1  utd  Tenant:  Lease:  Constbuction.  A  lease,  like  a  deed. 
le  made  for  the  purpose  of  securing  Hablllties  esfstlnE  and 
Incurred;  and  when  the  conditions  under  which  it  Is  made 
le  Bubaeqiient  conduct  of  the  parties  show  that  such  waa  Its 
ae,  there  being  no  express  provision  In  the  lease  to  the  con- 
it  will  be  BO  construed. 

d  Notes:  Bona  Fiue  Hot.tibr.  The  sale,  Indorsement  and 
r7  of  a  promissory  note  does  not  oecessarlli'  constitute  the 
uer  a  bona  fide  holder  thereof  fur  value  without  notice  of 
ig  equities.  In  an  action  thereon  by  the  purchaser,  be  tnust 
and  prove  that  he  Is  such  bona  fiile  holder,  or  the  note  will 
iject  to  equities  existing  between  the  original  parties, 
at:  Lien.'  Ordinarily  the  lien  of  a  Judgment  extends  only 
'  interest  and  rights  of  tbe  Judgment  debtor  In  the  property 
isting  at  tbe  date  of  the  lien,  or  acquired  during  its  eitst- 

LiENS :  FBiORrrr.  If  a  Judgment  creditor  Is  a  stockholder 
irgely  Interested  In  bis  Judgment  debtor,  a  corporation,  and 
irporatlon,  with  his  knowledge  and  consent,  enters  Into  a 
LCt  with  one  K..  pursuant  to  which  K.  advances  money  for 
vementa  and  repairs  ■- "  the  corporate  property  with  the 
standing  that  he  Is  to  I '  reimbursed  out  of  the  property  so 
ved,  the  claim  of  K.  for  money  so  advanced  will  in  equity  be 
Tcd  to  tbe  Hen  of  the  Judgment. 

Pbiobitt:  Accou^Tiso;  Appeal.  In  an  action  to  eatabllah 
riority  of  Itens  and  foreclose  the  same.  If  a  lien-holder  has 
■OBsesslon  of  the  property  and  paid  expenses  and  received 
I  In  controlling  the  same,  the  court  should  take  an  account 

proBts  and  expenses  and  apply  the  net  profits,  if  any,  upon 
lien.  It  an  appellant  from  the  decree  of  the  trial  court  did 
islst  upon  such  accounting  at  the  trial  and  objected  to  the 
iitment  of  a  referee  to  take  such  accouat,  he  will  not  be 
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entitled  to  a  reversal  In  this  court  because  such  accounting  was 
not  taken.  Upon  affirmance  of  the  decree,  the  trial  court  can  take 
such  accounting  before  the  sale  of  the  property. 

Appkaf.  from  tlio  district  court  for  Harlan  county: 
Harry  S.  DrxoAX,  Juikje.     Affirmed. 

E.  J.  Clements ,  R,  R.  Schick,  John  tJverson  and  Thomas 
d  Shelburn,  for  appellants. 

R,  Jj,  Reenter  and  F.  H.  Strout,  contra. 

Sedgwiok,  J. 

The  plaintiflf  brought  this  action  in  the  district  court 
for  Harlan  county  to  forei'lose  two  real  estate  mortgages 
uiK)n  uiill  im>perty  situated  in  that  county.  The  defend- 
ant Kirthind  answered,  admitting  the  allegations  of  the 
phiintiflf's  petition,  and  alleged  tliat  he  had  a  lien  upon 
the  i)roiK*rty  for  improvements  and  machinery  and  for 
certain  other  liens  paid  by  him,  and  asked  that  the  same 
be  adjudg<Ml  a  lien,  subject  only  to  the  lien  of  the  plaintiff. 
The  def«»ndants  Jfary  A.  Spear  and  Henry  Wenholz  an- 
swered, aHegiiig  judgment  liens  on  the  property  and  ask- 
ing tliat  thev  be  made  first  liens  thereon.  The  court  found 
tliat  the  liens  of  tin*  plaintiff  and  of  the  defendant  Kirt- 
land  were  prior  to  those  of  the  defendants  Spear  an<l 
Wenholz,  and  the  defendants  Spear  and  Wenholz  have 
appealed. 

On  the  first  day  of  May,  1908,  the  defendant  Orleans 
Fbmr  &  Oatmeal  Milling  Company,  a  corporatitm,  was  the 
owner  and  was  operating  the  mill  in  question,  and  was 
largely  indebted  to  various  persims,  including  the  bank 
of  which  the  defendant  Kirtland  was  president.  The  mill 
pr()])erty  needed  large  repairs  and  improvements,  and  on 
that  day  the  company  entered  into  a  contract  with  defend- 
ant Kirtland,  whereby  it  leased  the  property  t  >  tlie  de- 
fendant Kirtland  for  the  term  of  10  years.  The  h»ave  con- 
tained the  following  provisirms:  **And  the  sa'd  'vvty  of 
the  second  part,  in  consideration  of  leasing  of  the  prem- 
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es  as  alK>7f  wt  rortli,  covenants  and  agrees  with  the 
»pty  of  (he  first  part  to  pay  to  said  {karty  of  the  first  part 
i  rent  for  Kaine,  tlie  sum  of  the  one-half  profits,  payable 
i  foIloHK.  tr,  wit;  After  deducting  all  expense  from  total 
rofits,  balance  of  profits  to  he  divided  equally  every  year 
1  the  iBt  day  of  May,  1909,  1910.  1911,  1912,  1913,  1914, 
M5,  1916,  191T  and  1918.  Said  first  parly  to  pay  for  all 
(pairs  and  kec])  mil)  In  first  class  order.  Also  the  said 
icoQd  iwrty  to  liave  privilege  of  putting  in  new  ma- 
linery  and  material  as  is  necessary  to  keep  mill  in  first 
ass  repair  and  oriler,  and  such  machinery  and  material 
Jed  in  repairing  shall  he  the  property  of  the  said  second 
jrty  till  paid  for  by  said  first  party.  Said  milling  and 
•ain  husinefs  to  he  run  under  the  name  of  the  Orleans 
illing  &  Elevator  Company,  and  all  stock  and  grain 
>ught  after  date  of  this  lease  shall  he  the  property  and 
ader  the  supervision  of  E.  S.  Kirtland,  party  of  the  second 
irt,  during  tlie  life  of  this  lease.  And  it  is  further  cov- 
lanted  and  agreed,  hetween  tiie  parties  aforesaid,  that 
•ofits  due  to  party  of  the  first  part  as  rent  on  said 
■emises  shall  he  paid  to  party  of  the  second  part  on  the 
it  day  of  May  earh  year,  during  the  life  of  this  lease,  to 
•  applied  on  the  indehtedness  to  the  party  of  the  second 
irt  until  said  second  party  is  fully  paid." 
The  appellants  insist  titat  under  this  lease  the  defend- 
it  Kirtland  was  required  to  oiMrate  the  mill  property 
T  the  full  ferui  of  10  years,  and  that  he  might  purchase 
itstanding  liens  for  the  purpose  of  protecting  his  ten- 
icy,  but  for  no  other  purpose,  and  that  he  was  in  fact 
e  real  owner  of  the  notes  and  mortgages  upon  which  the 
aintiif  l)ased  his  action,  and  that,  as  the  defendant  Kirt- 
nd  could  not  maintain  an  action  to  foreclose  his  mort- 
ige  or  other  liens  during  tlie  term  of  his  tenancy,  there- 
re  the  plaintiff  could  not  maintain  this  action,  and  that 
e  liens  of  the  jinlgirients  of  the  appellants  should  he 
fclared  to  be  the  first  liens  on  the  property.  It  was  in- 
uted  that  the  trial  court  should  have  taken  an  account- 
g  of  the  profits  of  the  business  while  under  the  control 
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of  the  defendant  Kirtland,  and  Bh 
same  upon  the  claims  of  the  defen 
the  execution  of  this  lease,  the  defei 
the  owner  of  the  uoteB  and  mortj 
plaintifPs  claim,  and  afterwards 
them  to  the  plaintiff.  The  defende 
for  improvements  and  repairs  to  t1 
erty,  amounting  to  |11,354.59. 

There  i«  some  discueeion  in  the  I 
plaintiff  is  an  innocent  purchaser 
sued  upon,  without  notice  of  th 
thereto,  but  that  question  is  not  pi 
There  is  no  allegation  in  the  plea<] 
nocent  purchaser  and  purchased  tht 
nor  is  there  any  evidence  tending  I 
tention.  The  plaintiff's  claim  must 
as  it  would  he  considered  if  now  o 
defendant  Kirtland.  The  judgment 
A.  Spear  was  entered  in  the  dist 
connty  on  the  15th  day  of  Novembei 
not  appear  when  the  term  began  a1 
must  be  considered  as  a  lien  from 
inent  was  against  the  defendant  Orl 
Milling  Company,  and  became  a  li 
as  that  company  had  in  the  prnpei 
jndgment  of  the  defendant  Henry 
in  the  county  court  of  Harlan  cot 
thereof  was  filed  in  tlie  office  of  tli 
court  for  that  coiinty  on  the  17tli  d 
and  became  a  lien  upon  the  propert.^ 
date.  It  appears  from  the  eviden. 
milling  company  had,  at  the  time  o 
Mr.  Kirtland,  been  conductinj;  the  : 
and  was  very  much  involved  in  debt 
was  in  bad  condition,  needing  repn 
To  construe  the  terras  of  the  lease 
respective  parties  thereunder,  we  si 
isting  conditions  and  the  practical 


Vol.  93]  JANUARY  TERM,  1913.  393 

Stannard  v.  Orleans  Flour  &  Oatmeal  Milling  Co. 


parties  themselves  have  given  to  the  transaction.  Mr. 
Olmstead,  who  was  the  president  of  the  milling  company, 
and  had  been  in  the  active  management  of  the  businoss, 
continued  in  that  capacity;  and  it  appears  that  the  com- 
pany had  neglected  its  corporate  organization.  The  busi- 
ness was  not  being  managed  by  the  directors  of  the  com- 
pany, if  indeed  there  was  a  board  of  directors,  and  the 
affairs  of  the  company  seem  to  have  been  left  largely,  if 
not  entirely,  in  the  hands  of  Mr.  Olmstead.  He  continued 
in  active  participation  in  the  management  of  the  business 
after  the  execution  of  the  lease.  He  ordered  most,  if  not 
all,  of  the  machinerj^  and  materials  for  improvements  to 
the  property,  and  himself,  in  the  main,  drew  the  checks 
in  payment  therefor,  Mr.  Kirtland  furnishing  the  money. 

Under  these  and  other  circumstances  appearing  in  the 
record,  it  must  be  considered  that  the  purpose  of  the  lease 
was  to  furnish  means  to  continue  the  business,  and  to 
secure  Mr.  Kirtland,  and  the  bank  he  represented,  in  the 
claims  held  against  the  company.  The  improvements  were 
mostly  made  before  the  judgment  of  Mary  A.  Spear  be- 
came a  lien  upon  the  property,  and  her  lien  could  not  give 
her  any  greater  rights  as  against  Mr.  Kirtland  and  his 
claim  than  were  possessed  by  the  company  at  the  time  her 
judgment  became  a  lien.  We  think  the  trial  court  was 
right  in  preferring  Mr.  Kirtland's  liens  to  her  lien. 

In  his  cross-petition  Mr.  Kirtland  alleged  that  the  de- 
fendant Wenholz  i)articipated  in  the  organization  of  the 
defendant  company,  and  was  at  the  time  of  entering  into 
the  lease  one  of  the  principal  stockholders  therein;  that 
Mr.  Wenholz  knew  the  conditions  of  the  lease  and  the 
subsequent  management,  and  made  no  'objection  thereto. 
These  allegaticms  are  denied  by  Mr.  Wenholz  in  his  an- 
swer; but  there  is  evidence  tending  to  establish  them,  and 
no  evidence  to  the  contrary.  Under  these  circumstances, 
the  court  was  right  in  subjecting  his  lien  to  that  of  Mr. 
Kirtland. 

The  ordinary  procedure  would  be  to  take  an  account  of 
the  rents  and  profits  of  the  business  and  apply  them  upon 
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the  claim  of  Mr.  Kirtland  in  entering  the  decree.  The 
evidence  was  taken  at  the  April,  1910,  term  of  court,  and 
after  finding  the  priority  of  liens  the  court  appointed  a 
referee  to  take  such  account,  and  the  defendants  Spear 
and  WenholK  took  an  exception  to  the  appointment  of  the 
referee.  At  the  next  term  tlie  court  found  that  the  referee 
had  not  reported,  nnd  proceeded  to  enter  judgment  upon 
liis  former  finding.  No  objection  appears  to  have  been 
made  to  this  by  the  parties  now  complaining.  We  cannot, 
therefore,  reverse  this  judgment  for  this  irregularity.  If 
it  should  be  desire*!  by  the  parties,  the  trial  court  can 
l)ro(»eed  to  take  this  accounting  before  ordering  the  sale. 
We  find  no  substantial  error  in  the  record,  and  the 
judgment  of  the  district  court  is 

Affirmed. 

IiBTix)N,  J.,  not  sitting. 


Wilson  T.  Oraham,  appellant,  v.  Robert  Hanson  et 

al.,  appellees.^ 

Filed  March  28, 1913.     No.  17,110. 

1.  Vendor  and  Purchaser:    Action  for   Deposit:     Buroin  of   Proof. 

Where  a  sum  of  money  te  deposited  in  the  hand6  of  a  third  person, 
as  the  balance  of  a  purchase  price  of  certain  real  estate,  to  be  paid 
to  the  vendor  when  the  land  in  question  is  surveyed,  and  a  plat 
thereof  together  with  a  certificate  to  the  effect  that  the  title  of 
the  purchaser  is  valid,  and  that  no  mountain  is  situated  upon  the 
land,  the  burden  of  proof  is  on  the  vendor  to  show  a  substantial 
compliance  with  the  agreement,  in  order  to  entitle  him  or  his 
assignee  to  the  payment  of  the  fund  deposited. 

2.  :    :    Defenses:    Burden  of  Proof.     In  such  a  case.  If 

the  defendant  seeks  to  prevent  the  payment  of  the  money  so  de- 
posited, on  the  ground  that  the  land  attempted  to  be  sold  and 
conveyed  to  him  has  no  potential  existence,  the  burden  is  upon 
him  to  establish  i^uch  defense  by  a  preponderance  of  the  evidence. 

S.  Bvidenca  examined,  and  found  to  be  insufficient  to  establish  that 
defense. 

*  Rehearing  denied.    See  opinion,  p.  605,  post. 
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Orab«m  *.  H*D»<ni. 


iL  from  the  district  court  for  Douglas  county: 

A.  Day,  Judge.     Reversed  with  directiong. 

e,  Ellich  d  Brome,  for  appellant. 

B.  Pulaifer,  Pariah  d  Martm  and  W.  G.  Lambert, 

ER,  J. 

tiff  commeuced  this  action  in  the  district  court 
glas  coQnty.  to  recover  the  sum  of  |2,000,  which 
n  deposited  with  the  First  'National  Bank  in  the 
3maha,  and  fl,000  deposited  with  a  bant  in  Con- 
n  the  state  of  Kansas,  as  a  balance  of  the  purchast^ 
a  tract  of  land  situated  in  the  Republic  of  Mexico, 

WTitten  agreement,  which  reads  as  follows: 

"Omaha,  Nebraska,  Nov.  15,  1906. 

stipulated  and  agreed  bj  the  undersigned  parties 
n  settlement  of  Mexican  land  proposition  as  fol- 
It  is  stipulated  and  agreed  that  ?2,000  is  to  be 
h  the  First  National  Bank  of  Omaha.  |1,000  of 
'ft  by  G.  M.  Culver,  and  |1,000  by  J.  O,  Armstrong, 
Yinston  and  "W.  V.  Bennett,  until  parties  of  the 
part  have  10,630  acres  surveyed  and  a  plat  of  the 
famished  to  Mr.  Culver  and  Mr.  Rauson.     The 

question  is  in  a  tract  of  land  known  as  La  Joya 
(tate  of  Oaxaca,  Mexico. 

ly,  of  this  land  is  covered  by  a  mountain  at  or  near 
r>e  Sol.  and  it  is  undei-stood  that  the  mountain 
ed  in  this  contract  is   not  to  mean  hills,  then 

to  be  a  reduction  allowed  of  |1  per  acre  for  the 
,'ered  by  said  mountain,  and  to  be  taken  out  of  the 
equally.  As  soon  as  the  land  is  surveyed,  the 
s  to  be  turned  back  to  O.  M.  Culver,  Armstrong, 
1  and  Bennett  at  oncp,  or  if  any  of  said  land  is 

by  the  said  mountain,  fl  per  acre  shall  be  paid 
rt  Ranson,  and  the  balance  ^  to  O.  M.  Culver  and 
•r  4  to  Armstrong,  Winston  and  Bennett. 
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'^It  is  further  agreed  that  a  certificate  of  examination 
shall  be  furnished  by  J.  L.  Starr  Hunt,  as  soon  as  it  is 
possible  to  procure  same,  or  from  some  other  reputable 
attorney  as  to  the  title  of  the  land  in  question.  The  sur- 
veying in  question  is  to  be  done  at  once  or  as  soon  as  it  is 
possible  to  procure  surveyors  and  men  to  do  same.  The 
JfljOOO  now  in  the  Farmers'  and  Merchants'  Bank  at  Con- 
cordia,  Kansas,  mentioned  in  former  contract,  is  also  to 
be  turned  over  to  Armstrong,  Winston  and  Bennett  as 
soon  as  the  plat  is  furnished  Culver  and  Hanson,  or  to 
the  president  of  the  Toltec  Tropical  Company  of  Con- 
cordia, Kansas.  (Signed)  Robert  Hanson,  G.  M.  Culver, 
J.  G.  Armstrong,  W.  J.  Winston,  W.  V.  Beniiett." 

It  was  alleged  that  Armstrong,  Winston  and  Bennett 
had  complied  with  all  of  the  conditions  of  the  agreement 
on  their  part,  and  had  assigned  to  plaintiff  the  money  de- 
posited under  the  contract;  that  plaintiff  had  made  de- 
mand upon  the  bank  for  the  money  mentioned  in  the  con- 
tract, which  demand  for  payment  had  been  refused.  It 
was  further  alleged  that  the  bank  was  threatening  and 
was  about  to  pay  the  fund  in  question  to  the  defendants, 
or  some  other  person  designated  by  them.  Plaintiff  prayed 
for  an  order  of  injunction  restraining  the  bank  from  mak- 
ing such  threatened  payment,  and  for  a  judgment  for  the 
sum  of  |3,000,  with  interest  thereon,  and  for  other  further 
and  general  equitable  relief. 

To  this  petition  defendant  Robert  Hanson  filed  a  sepa- 
rate answer,  admitting  the  nonresidence  of  himself  and 
Culver,  the  sale  of  10,630  acres  of  land  to  the  Toltec 
Tropical  Land  Company,  the  making  of  the  deposits  in 
the  Kansas  bank  and  the  First  National  Bank  of  Omaha ; 
averred  that  in  executing  the  written  agreement  for  the 
deposits  he  was  acting  as  an  officer  and  agent  of  the 
Toltec  Tropical  Land  Company;  disclaimed  having  any 
right,  title  or  interest  in  the  funds  on  deposit  ;*  averred 
that  they  were  the  property  of  the  Toltec  Tropical  Land 
Company,  and  denied  all  other  allegations  of  plaintiflPs 
amended  petition.     Thereafter,  the  defendant  the  Toltec 
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rropical  Land  Company  filed  a  petition  of  intervention, 
ind  averred  its  corporate  existence;  alleged  that  the  de- 
rendant  Robert  Hanson  wae  at  all  times  its  president  and 
^neral  manager;  that  all  of  his  acts  in  respect  to  the 
matter  in  contr()vers,T  were  on  behalf  of  and  for  the  in- 
tervener; alleged  a  transfer  to  the  intervener  prior  to  the 
:M>mmencement  of  this  action  of  all  of  the  interest  of  the 
iefendant  G.  M.  Culver  in  the  fund  in  controversy;  al- 
leged that  plaintiff  is  not  the  real  party  in  interest,  bat 
that  the  real  parties  in  interest  are  intervener  and  the 
lefendants  Armstrong,  Winston  and  Bennett;  alleged  an 
assignment  by  Cnlver,  prior  to  the  commencement  of  the 
iiction,  to  intervener  of  all  of  the  interest  in  the  fund  in 
the  First  National  Bank  of  Omaha ;  and  averred  that 
prior  to  November  15,  1906,  the  intervener  had  agreed  to 
purchase  from  the  defendants  Armstrong.  Winston  and 
Bennett  10,630  acres  of  forest  land  in  Mexico,  and  bad 
agreed  to  pay  therefor  the  sum  of  $20,000;  that  it  had 
paid  in  cash  the  sum  of  |500,  and  bad  on  deposit,  for  the 
purpose  of  paying  the  balance  of  said  purchase  price,  the 
rnrther  snm  of  ?18.600,  and  bad  by  agreement  retained  iu 
the  bank  at  Concordia,  Kansas,  the  sum  of  f  1,000  to  cover 
the  expenses  incident  to  a  survey  of  said  land;  that  the 
[lefendants  Armstrong,  Winston  and  Bennett  hsid  caused 
to  be  executed  to  the  intervener  a  deed,  purporting  to  con- 
I'ey  lands  in  Mexico,  describing  hy  metes  and  bounds  the 
land  alleged  to  have  been  conveyed ;  that  Armstrong, 
Winston  and  Bennett  had  agreed  to  have  the  land  sur- 
veyed and  identified  by  rutting  through  the  forest  a  path 
or  line  around  said  land;  that  this  had  not  been  done  on 
November  15,  1906.  at  the  time  the  contract  of  that  date 
was  made;  that  defendant  Hanson,  in  making  the  con- 
tract, acted  solely  for  intervener;  that  defendants  Arra- 
rtrong,  Winston  and  Bennett  failed  to  comply  with  the 
terms  of  said  agreement,  having  failed  to  cause  the  land 
to  be  surveyed,  or  to  cause  the  plat  of  the  survey  to  be 
fnmlahed  to  the  intervener,  or  to  the  defendants  Culver 
ar  HanBon,  and  tailed  to  procure  and  deliver  to  intervener, 
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or  any  one  in  its  beh«ilf,  a  certificate  of  examination  by 
J.  L.  Stiirr  Hunt,  or  any  otlier  attorney,  or  person,  as  to 
the  title  of  the  land  in  question;  tliat,  upon  execution  of 
tlie  ajjreenient  of  November  15,  1906,  there  was  paid  to 
defendants  Armstrong,  Winston  and  Bennett  all  moneys 
remaining  due  and  unpaid  upon  the  purchase  price  of  the 
land,  excepting  the  ?2,000  remaining  in  the  hands  of  the 
Omaha  bank,  and  the  f  1,000  remaining  in  the  hands  of  the 
bank  at  Concordia,  Kansas.  It  was  further  alleged,  that 
the  two  funds  in  the  banks  aforesaid  became  the  property 
of  the  intervener,  and  that  ever  since  November  15,  1906, 
intervener  has  been  entitled  to  receive  this  money,  but 
interv<*ner  has  been  kept  out  of  the  use  of  the  money ;  and 
it  was  prayed  that  the  funds  be  adjudged  the  property  of 
the  intervener,  and  ordered  turned  over  to  it,  and  for  a 
judgment  against  tlie  plaintiff  and  the  defendants  Arm- 
strong, Winston  and  Bennett  for  interest  on  the  fund 
from  November  15,  1906,  and  for  general  equitable  relief. 

Intervener  also  set  up  as  a  further  defense  that  defend- 
ants Armstrong,  Winston  and  Bennett  did  not  own  the 
10,630  acres  of  land  conveyed  to  the  intervener;  that  the 
title  thereto  had  failed,  and  it  was  sought  to  recover  a 
judgment  in  favor  of  the  intervener  and  against  the  de- 
fendants Armstrong,  Winston  and  Bennett  for  the  por- 
tion of  the  purchase  price  paid,  with  interest  and  dam- 
ages. This  last  mentioned  cause  of  action  was  by  a 
demurrer  eliminated  from  the  pleadings,  and  the  plaintiff 
answered  the  petition  of  intervention  by  denying  all  of 
the  averments  thereof  not  specifically  admitted;  admitted 
the  intervener  to  t)e  a  nonresident  corporation;  and  al- 
leged that  it  was  pnOnbited  from  transacting  business  in 
the  state  of  Nebraska  by  reason  of  its  failure  to  comply 
with  the  law  of  this  state  as  to  filing  statements  with  the 
attorney  general,  jjnd  obtaining  an  occupation  permit, 
pursuant  to  the  laws  of  this  state. 

Defendant  WMnston  answered  plaintiff's  amended  peti- 
tion by  admitting  the  purchase  of  the  land  by  Hanson,  and 
the  conveyance  of  title  to  the  Toltec  Tropical  Land  C5om- 
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pany^  the  making  of  the  agreement,  and  the  deposit  of 
November  15,  1906,  and  the  compliance  by  Armstrong, 
Winston  and  Bennett  with  that  agreement ;  denied  the  as- 
signment of  the  claim  against  Hanson  to  the  plaintiff, 
Graham;  and  averred  aflfirmativelv  that  he  had  never  au- 
thorized  such  assignment.  The  answer  of  the  First  Na- 
tional Bank  admitted  its  possession  of  the  f2,000  deposit, 
averred  that  it  was  a  mere  stakeholder,  and  was  ready  and 
willing  at  any  time  to  turn  the  money  over  to  whomsoever 
the  court  shonld  designate  is  entitled  to  receive  it.  A  trial 
was  had  to  the  court  upon  the  foregoing  issues,  and  re- 
sulted in  a  finding  and  judgment  for  the  defendants.  Plain- 
tiflP  filed  a  motion  for  a  new. trial,  supported  by  affidavits 
which  are  found  in  the  bill  of  exceptions.  The  motion  was 
overruled,  and  the  plaintiff  has  brought  the  case  to  this 
court  by  appeal. 

The  appellant  contends  that  the  district  court  erred  in 
its  findings  for  the  intervener,  the  Toltec  Tropical  Land 
Company;  that  its  findings  and  judgment  thereon  award- 
ing to  the  intervener  the  fund  deposited  in  the  First  Na- 
tional Bank  of  Omaha  are  not  sustained  by  the  evidence. 
Upon  the  issues  made  by  the  pleadings,  in  order  for  the 
plaintifl"  to  recover  the  fund  in  question,  he  was  required 
to  prove,  by  a  preponderance  of  the  evidence,  that  the  land 
sold  and  conveyed  to  the  intervener  by  Armstrong,  Wins- 
ton and  Bennett,  known  as  the  Nebraska  Tropical  Develop- 
ment Company,  had  been  surveyed;  that  a  proper  plat  of 
such  survey,  together  with  a  certificate  of  the  validity  of 
the  Toltec  cotnpany's  title  to  the  land  in  question,  had 
been  furnished  to  the  defendant  Hanson  or  the  Toltec 
company  by  J.  L.  Starr  Hunt,  or  some  other  reputable 
attorney  of  the  city  of  Mexico,  and  that  there  was  no 
mountain  situated  upon  the  said  tract  of  land. 

Plaintiff,  to  maintain  this  issue,  produced  the  dei)Osi- 
tion  of  one  Herman  Erie,  taken  in  the  city  of  Mexico 
in  May,  1910,  who  testified,  in  substance,  that  in  the  early 
part  of  1907,  commencing  January  10,  he  began  a  survey 
of  the  land  in  question,  and  completed  his  work  in  the 
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month  of  March  following;  that  he  surveyed  the  land 
and  established  the  corners;  that  the  laud  surveyed  by 
him  was  the  tract  conveyed  to  the  Toltec  company,  as 
shown  in  a  plat  or  map  called  "Graham's  exhibit  A  1," 
which  is  a  certified  copy  of  the  official  map  of  what  is 
known  as  the  La  Jova  tract.  At  the  examination  of  wit- 
ness  Erie,  the  defendants  produced  a  small  plat  or  copy 
of  the  plat  furnished  defendant  Hanson  by  Armstrong, 
Winston  and  Bennett,  showing  the  portion  of  the  La  Joya 
tract  surveyed  by  the  witness.  It  appears  that  the  plat 
or  map  of  the  survey  made  by  this  witness  was  not  cer- 
tified at  the  time  it  was  delivered  to  defendant  Hanson, 
but  either  the  plat  so  furnished  or  a  copy  of  it  was  after- 
wards sent  to  the  surveyor,  his  certificate  was  appended 
to  it,  and  it  was  delivered  to  the  defendant  Hanson.  The 
evidence  of  surveyor  Erie  is  not  disputed,  nor  is  his  re- 
liability, competency  or  integrity  directly  called  into 
question.  There  is  also  found  in  the  bill  of  exceptions  a 
certificate  made  by  one  Lawrence  Bedford,  who,  it  ap^ 
pears,  is  a  reliable,  practicing  attorney  of  the  city  of 
Mexico,  in  which  he  stated  that,  upon  an  examination  of 
the  title  of  the  land  in  question,  it  is  his  opinion  that  it 
was  properly  convoyed  to  the  Toltec  company,  and  its 
title  thereto  is  good  and  i)erfect  in  all  resi)ects.  This  evi- 
dence is  not  directly  disputed  by  the  defendants,  but  it  is 
contended  that  the  vendor,  the  Nebraska  company,  was 
required  to  have  the  surveyor  cut  a  path  through  the 
forest  of  tropical  growth  on  the  lines  of  survey  suf^cient 
to  enable  defendants  to  ride  around  the  land,  and  thus 
view  and  examine  it.  It  must  be  observed  that  the  writ- 
ten contract  contains  no  such  agreement.  We  are  there- 
fore of  opinion  that  the  evidence  is  not  sufficient  to  au- 
thorize and  require  a  finding  for  the  defendants  upon  this 
question.  It  is  strenuously  contended,  however,  that  the 
Toltec  company  obtained  nothing  by  its  deed  from  the 
Nebraska  company,  because  the  land  described  therein 
had  no  potential  existence,  or,  in  other  words,  the  whole 
tract,  or  at  least  a  part  cf  it,  was  the  property  of  other 
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persons  or  corporations.  It  must  be  conceded  that  to 
maintain  that  issue  the  burden  of  proof  was  on  the  de- 
fendants. 

The  record  discloses  that  the  La  Joya  lands^  of  which 
tlie  tract  in  question  is  a  part,  amounting  to  some  60,000 
acres,  were  sold  and  conveyed  by  the  municipality  of 
Jacatepec  to  one  Karl  E.'  Sheldon,  by  a  deed  dated  the 
13th  day  of  October,  1904,  executed  in  his  favor  by  Mr. 
r>ancisco  Santiago,  municipal  agent  for  the  municipality 
of  Jacatepec,  according  to  the  orders  of  the  political  chief 
of  the  district  of  Tuxtepec,  and  approved  by  the  govern- 
ment of  the  state  of  Oaxaca,  under  a  decree  of  the  court  of 
first  instance,  in  a  proceeding  in  which  all  of  the  per- 
sons, corporations,  companies  and  municipalities  bor- 
dering upon  the  land  in  question,  or  in  any  other  way 
interested  therein,  were  made  parties,  who  had  all  re- 
nounced or  granted  the  land,  so  far  as  their  interests 
were  concerned,  to  the  municipality  of  Tuxtepec,  to  be 
sold  by  it  to  the  grantee  above  named ;  that  Karl  E.  Shel- 
don conveyed  to  the  Nebraska  company,  limited,  on  the 
17th  day  of  November,  1904,  something  over  17,400  acres 
of  this  land,  which  conveyance  appears  to  be  regular  and 
in  accordance  with  the  laws  of  Mexico;  that  thereafter 
the  Nebraska  company  sold  and  couvey+*d  the  land  in 
question,  which  is  a  part  of  the  La  J  rva  tract,  amounting 
to  10,630  acres,  to  the  defendant  tlie  Toltec  company,  and, 
as  above  stated,  the  land  so  conveyed  to  the  Toltec  com- 
l)any  was  surveyed,  and  tlie  corners  established  by  the 
witness,  Herman  Erie. 

To  overthrow  this  evidence  the  defendants  produced 
the  deposition  of  one  Delaney  W.  Cobb,  taken  in  the  city 
of  Mexico,  who  testified,  in  substance,  that  he  had  had 
some  experience  in  engineering  and  surveying;  that  he 
was  acquainted  with  tlie  lands  in  the  vicinity  of  what  he 
desiijnntes  as  the  Piedra  De  Sol,  a  well-known  and  estab- 
lislied  landmark,  something  over  three  miles  distant  from 
the  nearest  corner  of  the  land  in  question,  in  a  south- 
oasterly  direction;  that  he  was  also  well  acquainted  with 
29 
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the  location  of  another  well-known  and  established  land- 
mark, a  considerable  distance  from  the  southwest  corner 
of  this  land,  known  as  ilano  Marquez;  that  these  land- 
marks were  situated  upon  tlie  north  bank  of  the  Rio  De 
Cajones  river;  that  he  had  traced  the  course  and  followed 
the  meauderingH  of  this  river  from  Piedra  De  Sol  to  ilano 
Marquez,  and  that  this  river  runs  through  the  tract  of 
land  in  question;  that  on  the  south  bank  of  the  river  is 
the  municix>ality  of  Ozumacin,  that  on  the  east  of  La  Joya 
are  the  lands  of  the  Rendon  company,  that  on  the  north 
t)ank  of  the  river  he  found  colTee  plantations,  and  other 
improved  tracts  of  land  that  belonged  to  corporations  or 
companies  other  than  the  Toltec  company.  This  witness, 
however,  does  not  claim  to  have  surveved  the  lines  of  the 
tract  of  land  in  question,  or  that  he  was  ever  upon  the 
land,  unless  he  was  there  at  the  time  he  was  following  the 
course  of  the  Rio  De  Cajones  river.  His  testimony  is 
corroborated  by  the  evidence  of  one  Williamson,  who  also 
claims  to  have  some  knowledge  of  the  river  and  of  the 
lands  south  of  the  La  Joya  tract. 

It  is  argued  that  surveyor  Erie  should  have  started  his 
survey  at  Piedra  De  Sol,  and,  failing  to  do  so,  his  work 
was  not  entitled  to  credit.  It  appears,  however,  that  Erie 
commenced  his  sui'A'cv  at  what  is  known  and  conceded  to 
be  the  northwest  corner  of  the  municipality  of  Jacatepec; 
that,  starting  from  that  point,  he  ran  his  survey  to  a 
point  which  he  established  as  the  northwest  corner  of  the 
land  in  question;  that  from  that  point  he  surveyed  the 
line  between  the  municipality  of  Chiltapec  and  Jacatepec, 
that  line  being  the  north  boundary  of  the  Toltec  com- 
pany's land;  that  he  continued  his  survey  along  the  line, 
and  established  the  northeast  corner  of  this  land;  that  he 
then  went  back  and  surveyed  from  th(»  northwest  corner 
directlv  south,  and  established  the  s  ^uthwest  corner  of 
the  land;  that  from  that  point  he  ran  a  line  in  a  north- 
easterly dir(M-tion  to  the  ])lace  whore  he  established  the 
southeast  corner  of  this  tract;  that  he  did  not  run  the 
line  between  the  southeast  corner  and  the  northeast  cor- 
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s  limd,  because  it  was  not  required,  the  remain- 
purvey  being  merely  a  matter  of  matiiematical. 
a;  that  tlie  tract  thus  surveyed  contained  a 
s  tliun  10,<)30  acres;  that  in  running  his  lines 
:  cross  the  Kio  De  Cajones  river,  which  was  so 
of  the  south  line  of  bis  surrey  that  he  was  not 
;  it  or  ascertain  its  locality;  that  there  was  no 
land  in  the  vicinity  of  his  lines  of  survey,  and 
'act  of  land  which  be  surveyed  is  what  is  known 
torest. 

t  unnecessarily  extending  this  opinion,  it  may 
at  his  tcstimimy  was  strongly  corroborated  by 
lence,  including  the  testimony  of  one  Vicliers, 
[uade  an  examination  of  the  land  and  the  coun- 
inding  It,  We  are  therefore  of  opinion  that  de- 
Failed  to  establish  their  defense  that  the  land 
bj  the  Toltec  cc)mpany  had  no  potential  exist- 
preponderance  of  the  evidence, 
tated  upim  the  hearing  of  this  case  that  another 
tending  in  tlie  district  court  for  Douglas  county 
ome  of  tlic  parties  to  this  action,  in  whicli  the 
the  Toltec  company  was  seeking  to  recover  the 
price  of  tliie  land  from  defendants  Annstrong, 
ind  Bennett,  or  the  Nebraska  company,  and, 
eason,  we  decline  to  decide  the  merits  of  that 
y  in  this  case,  and  what  is  said  in  this  opinion 
have  any  bearing  upon  the  trial  of  that  case. 
(  determine  timt  the  defendants  failed  to  estab- 
ffense  of  nonexistence  of  the  land  in  question, 
lie  evidence  in  this  case  is  insufficient  to  sustain 
..  ju«g,...>.^t  in  their  favor. 

This  case  seems  U>  depend  largely  upon  the  case  pend- 
ing between  the  vendor  and  vendee  of  the  tract  of  land  in 
question.  The  claim  of  this  plaintiff  depends  upon  the 
rights  of  the  Neltraslia  company  as  against  the  intervener 
herein.  The  deterniinaticm  of  tliat  case  will  dispose  of 
some,  if  not  all,  of  the  issues  in  this  case.  Tlie  bank  will, 
of  course,  retain  the  fund  involved  until  the  main  case  is 
disposed  of. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  direetions  to  continue  tlie  same 
until  the  caHe  between  these  defendants  and  the  inter- 
vener  is  disposed  of. 

Bbvbhsbd. 


Fannie  Svanda,  appellee,  v.  Frank  Svanda,  Je., 

appellant. 

Filed  March  28, 1918.    No.  17,126. 

1.  Divorce:    Non support.    Where  a  husband,  haTtng  sufflcient  abillt^p 

without  Just  cause,  falls  and  absolutely  refuses  to  contribute  any- 
thing to  the  support  of  his  wife,  the  court  may  grant  her  a 
decree  of  divorce. 

2.  Harriage:   Annulment:    Inbamtt.    Mere  weakness  of  mind  is  not 

a  sufflcient  ground  for  the  annulment  of  a  marriage,  unless  it 
amounts  to  idiocy  or  insanity.  Nor  will  circumstances  tending 
to  show  fraud,  combination  or  circumvention  on  the  part  of  the 
father  and  friends  of  the  wife  to  induce  one  to  marry  his 
daughter  give  the  court  authority  to  decree  the  annulment  of  the 
marriage,  unless  the  petitioner  was  an  idiot  or  insane,  within  the 
meaning  of  those  terms,  at  the  time  the  marriage  ceremony  was 
performed. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge,    Affirnied. 

Edwin  VuUoon,  S.  P.  Davidson  and  Roscoe  Anderson, 
for  appellant. 

Reat'is  d  Reavis,  contra. 

Barnes,  J. 

Plaintiff  broupht  this  action  in  the  district  court  for 
Richardson  county  to  obtain  a  divorce  from  her  husband, 
Frank  Svanda,  Jr.,  on  the  ground  of  nonsupport.  The 
I)etition  was  in  the  usual  form.  Service  of  summons  was 
had  upon  the  defendant,  and  thereujTon  Frank  Svanda^ 
Sr.,  the  father  of  defendant,  procured  his  own  appointment 


Vol.  93]  JANUARY  TERM,  1913.  405 


BTanda  ▼.  Braoda. 


as  hi8  son's  guardian,  and  in  that  capacity  filed  an  an- 
«wer  to  plaintiff's  petition,  admitting  the  marriage,  deny- 
ing .non8iii)port,  and  alleging,  in  substance,  that  at  the 
time  the  marriage  ceremony  was  performed  the  defend- 
::ut  was  mentally  incompetent  to  enter  into  the  marriage 
<*ontract,  that  the  marriage  was  void,  and  prayed  that 
plaintiff  be  denied  a  divorce,  and  that  defendant  have  a 
decree  annulling  the  marriage,  and  for  costs.  The  reply 
was,  in  substance,  a  general  denial.  Upon  a  trial  of  the 
issues  thus  joined,  plaintiff  had  the  findings  and  judg- 
ment, and  the  defendant  has  appealed. 

As  we  view  the  record,  plaintiff  clearly  established  her 
allegation  of  nonsupport.  In  fact,  it  is  not  claimed  by 
the  defendant  that  at  anv  time  since  about  one  month 
nfter  the  marriage  he  has  contributed  anything  to  the 
upport  of  his  wife,  although  he  is  possessed  of  some  prop- 
erty, and  was  able,  by  his  labor  on  the  farm,  to  furnish 
her  with  proper  food  and  clothing. 

Defendant,  to  maintain  the  issue  of  mental  incapacity, 
produced  the  evidence  of  three  physicians,  who  claim  to 
have  examined  him  upon  the  eve  of  the  trial.  They  testi- 
fied, in  substance,  that  at  the  time  they  examined  him  he 
was  mentally  incompetent  to  contract  marriage.  It  must 
l)e  observed,  however,  that  the  physicians  had  never  ex- 
amined the  defendant  at  any  other  time,  and  knew  nothing 
about  his  mental  t*ondition  either  before  or  at  the  time 
when  the  marriage  ceremony  was  performed. 

A  witness  was  also  produced  who  stated  that,  when  de- 
f(»ndant  was  about  17  years  of  age,  he  attended  his  school. 
He  testified  that  defendant  was  dull,  and  made  little 
or  no  progress  in  his  school  work.  Other  witnesses  testi- 
fied that  defendant,  when  a  boy,  was  backward  and  retir- 
ing in  his  disposition,  and  preferred  the  company  of 
neighbor  boys  rather  than  the  society  of  girls;  that  at 
times,  when  company  or  strangers  came  to  the  home,  he 
kept  out  of  sight,  to  some  extent,  at  least.  Two  other 
witnesses  testified  that  they  were  of  opinion  that  defend- 
ant was  not  competent  to  make  contracts.    But  it  should 
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be  observed  tliat  each  of  those  witnesses  had  contracted 
with  him  in  the  way  of  purchase  and  sale  of  property.  In 
fact,  it  may  be  said  that  defendant  was  not  possessed  of 
any  great  degree  of  mental  power;  but  the  testimony  of 
his  own  witnesses  shows  that  he  was  able  to  carry  on  the 
ordinary  business  of  farming;  that  he  rented  80  acres  of 
land  from  his  father  for  several  vears,  which  he  success- 
fully  farmed  on  his  own  account;  that  he  had  a  team  of 
his  own,  as  well  as  other  personal  property. 

It  is  claimed,  however,  that  defendant  did  not  ask  the 
plaintiff  to  marry  him,  and  this  fact  is  urged  as  evidence 
of  his  mental  incapacity.  It  appears^  however,  that  the 
plaintiff  was  employed  as  a  domestic  at  the  home  of  de- 
fendant's father  and  mother;  that  after  she  had  been  there 
something  over  a  month  the  father  and  mother  told  her 
that,  if  she  and  Frank  (meaning  the  defendant)  would 
get  married,  they  wcmld  give  them  160  acres  of  land;  that 
after  talking  the  matter  over  plaintiff  and  defendant 
agreed  to  the  proposition;  that  defendant's  father  pur- 
chased liim  a  suit  of  clothes  and  furnished  him  with  money 
with  which  to  pay  tlie  expenses  of  the  marriage,  and  there- 
upon defendant  and  plaintiff  went  over  to  the  home  of 
plaintiff's  parents;  that  the  following  day,  March  12, 
1007,  tliey  went  with  her  father  to  Pawnee  City,  where 
they  were  married  by  a  justice  of  the  i)eace;  that  they 
returned  to  the  home  of  plaintiff's  father,  where  they  re- 
mained that  night,  and  the  next  day  they  went  to  the 
Svanda  home,  where  they  lived  as  husband  and  wife  for 
about  a  month,  when,  by  reason  of  the  conduct  of  defend- 
ant's father  towards  the  plaintiff,  the  defendant  took  her 
to  lier  fatlier's  home,  promising  to  visit  her  every  other 
day,  and  told  her  that  as  soon  as  he  had  his  com  planted 
he  would  come  for  her  and  they  would  make  a  home  for 
themselves;  that  some  days  after  defendant  left,  her 
fatlier's  house  he  returned  and  informed  her  that  he  would 
have  nothing  more  to  do  with  her,  and  from  that  time  to 
the  day  of  the  trial  defendant  failed  and  refused  to  live 
with  plaintiff  or  furnish  her  any  means  of  support  what- 
soever. 
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The  burden  of  proof  in  this  ease  was  on  the  defendant 
tf)  show  such  mental  incapacity  on  his  part  as  would  ren- 
der his  marriage  with  the  plaintiff  void.  On  that  ques- 
tion it  was  said  in  Ehcy  v.  Elzey,  1  Houst.  (Del.)  308: 
"Imbecility  of  mind  is  not  a  sufficient  ground  of  divorce, 
unless  it  amounts  to  idiocv  or  insanitv.  Nor  will  intoxi- 
cation  at  the  time  of  the  marriage,  accompanied  with  cir> 
cumstances  of  fraud,  combination,  or  circumvention  on 
the  part  of  the  father  and  friends  of  the  wife,  to  induce 
the  petitioner  to  marry  his  daughter,  give  the  court  juris- 
diction to  decree  a  divorce,  unless  the  petitioner  was 
insane,  within  the  meaning  of  the  act."  In  that  case  it 
was  further  said:  "It  would  be  dangerous,  perhaps,  as 
well  as  difficult,  to  prescribe  the  precise  degree  of  mental 
vigor,  soundness  and  capacity  essential  to  the  validity  of 
such  an  engagement;  which,  after  all,  in  many  cases  de- 
pends more  on  sentiments  of  mutual  esteem,  attachment, 
and  affection,  which  the  weakest  mav  feel  as  well  as  the 
strongest  intellects,  than  on  the  exercise  of  a  clear,  un- 
clouded reason,  or  sound  judgment,  or  intelligent  discern- 
ment and  discrimination,  and  in  which  it  differs  in  a 
very  imx)ortant  respect  from  all  other  civil  contracts." 

It  niust  be  observed  that  it  was  neither  alleged  nor 
proved  that  defendant  was  insane  or  an  idiot  when  the 
marriage  ceremony  was  performed,  and  there  is  much 
competent  evidence  in  the  record  which  tends  to  show  that 
defendant  had  sufficient  mental  capacity  to  enter  into  the 
marriage  ccmtract  at  the  time  the  ceremony  was  per- 
formed ;  and,  althcmgh  the  testimony  is  conflicting,  in  view 
of  the  rule  above  stated,  we  are  of  opinion  that  the  find- 
ings of  the  district  court  are  amply  sustained  by  the  evi- 
dence. 

It  appears  that  the  decree  of  the  district  court  gave  the 
plaintiff  ?400  as  permanent  alimony,  and  flOO  as  attor- 
nev's  fees.    We  assume  that  the  trial  court  took  into  con- 

4. 

sideration  the  fact  that  in  another  action,  tried  in  that 
court,  plaintiff  had  on  appeal  recovered  jointly  with  de- 
fcTrdant  an  interest  in  120  acres  of  valuable  land,  and 
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therefore  the  court  allowed  her  only  fSOO  as  the  amount 
of  her  permanent  alimony  and  attorney's  fees. 

As  we  view  the  record,  the  judgment  of.  the  district 
court  was  right,  and  it  is  therefore 

Af^firmed. 

Rbkse,  C.  J.,  Rose  and  Pawcett,  JJ.,  concur. 
Letton,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Joseph  H.  Bbuoatan  et  al.,  appellees,  v.  Heney  J. 

BRroMAN,  appellant. 

Filed  Mabch  28*  1913.    No.  17*128. 

1.  Deeda:  Cancelation:    Mental  Capacitt;    Burden  of  Proof.    Where 

it  is  sought  to  cancel  a  deed  for  the  want  of  mental  capacity  of 
the  grantor  to  make  the  instrument,  the  burden  of  proof  is  on  the 
one  who  alleges  the  mental  incapacity. 

2.  :    Execittion:    Mental  Capacity.    In  determining  the  mental 

capacity  of  the  grantor  to  execute  a  deed,  if  it  clearly  appears 
that  when  the  Instrument  was  executed  the  grantor  had  the 
capacity  to  understand  what  he  was  doing,  Knew  the  nature  and 
extent  of  his  property,  and  what  he  proposed  to  do  with  it,  and 
to  decide  intelligently  whether  or  not  he  desired  to  make  the 
conveyance,  it  cannot  be  said  that  he  was  incompetent  or  in- 
capable of  executing  the  instrument. 

8.  -:  :  Undue  Influence:  Husband  and  Wife.  A  con- 
veyance of  real  estate  by  a  wife  to  her  husband  for  an  express, 
nominal  consideration  may  raise  a  presumption  of  undue  in- 
fluence; but  this  is  a  rebuttable  presumption,  and,  if  the  fact^ 
and  circumstances  surrounding  the  transaction  are  such  as  to 
show  that  her  act  was  just  and  for  her  own  good,  the  burden  of 
proof  rests  on  the  one  who  attacks  the  conveyance  to  establish 
the  fact  of  undue  influence. 

4. : .    The  undue  influence  which  will  avoid  a  deed  is  an 

unlawful  or  fraudulent  influence  which  controls  the  will  of  the 
grantor.  The  affection,  confidence  and  gratitude  of  a  parent  to  a 
child,  a  husband  to  a  wife,  or  a  wife  to  her  husband,  which  in- 
spires the  gift,  is  a  natural  and  lawful  influence,  and  will  not 
render  it  voidable,  unless  this  influence  has  been  so  used  as  to 
confuse  the  judgment  and  control  the  will  of  the  donor,  ^acher 
V.  Hoover,  89  Neb.  317. 
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lAti  from  the  district  court  for  Boone  county: 
B.  Hanna,  Judge,     Reversed  imd  dismissed. 

k  D.  Williams,  for  appellant. 

.  Vail,  contra. 

IBS,  J. 

action  was  rommenced  id  the  district  court  for 
county  to  cancel  and  set  aside  a  quitclaim  deed 
d  and  delivered  by  one  Julia  A.  Brugman,  now 
d,  to  her  husband,  Henry  J.  Brugman,  conveying 

an  uadividfd  nne-lialf  interest  in  the  west  half  of 

29,  township  21,  range  fi  west,  situated  in  that 
A  trial  in  the  district  court  resulted  in  a  decree 

plaintiffs,  and  the  defendant  Henry  J.  Brugman 
sealed. 

1  the  issues  made  by  the  pleadings,  the  burden  of 
xas  on  the  plaintiffs  to  show  that  tlieir  mother, 
V.  Brugman.  paid  a  part  of  the  consideration  for 
ircbase  of  the  land  in  question  out  of  her  separate 
The  plaintiffs  to  maintain  that  issue  i»roduced 
tiraony  of  Joseph  Brugman  to  the  effect  that,  wlien 

about  nine  years  of  age,  be  heard  it  stated  in  eer- 
inversations  in  the  family  that  bis  mother  had  at 
ae  received  about  fl,400  from  her  father's  estate, 

part  of  that  money  was  contributed  to  the  pur- 
>f  certain  property,  used  as  a  home  for  the  family, 
id  City;  ttiat  the  proceeds  of  that  property  were 
}  a  part  of  the  purchase  price  of  the  land  in  ques- 
On  the  other  hand,  defendant  Henrj'  J.  Brugman 
d  that  at  the  time  he  married  his  wife  they  each 
led  a  small  amount  of  money,  which  was  used  up 
ig  expenses;  that  his  wife,  later  on,  received  about 
mm  her  fattier's  estate,  which  was  used  in  defray- 
r  expenses  during  a  long  period  of  illness  from 
she  was  Buff<ring,  in  household  expenditures,  and 
iis  ventures;  that  when  the  family  moved  to  David 
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City  Ills  wife  liad  <inly  about  |100;  that  no  part  of  her 
estate  was  uKed  in  the  purchase  of  the  David  City  prop- 
erty; that  he  puroluised  that  property  with  the  resolts  of 
liis  own  labors  as  a  carpenter,  and  with  money  borrowed 
from  In's  ginter;  that  he  built  a  house  thereon,  and  other- 
wise improved  the  proi)erty;  that  the  proceeds  of  the 
David  City  lumie  furnished  the  money  consideration  for 
the  land  in  question,  which  was  and  is  heavily  incum* 
l>ered,  and  at  his  request  was  conveyed  to  himself  and 
wife  jointly;  that  from  the  proceeds  of  his  labor  on  the 
farm  he  has  paid  the  taxes  assessed  against  it,  and  the 
interest  on  tlie  mortg:ages,  and  re<luced  the  amount  of  the 
incumbrance;  that  he  has  made  lasting  and  valuable  im- 
provements on  the  farm;  that,  owing  to  his  wife^s  ill 
health,  she  was  unable  to  assist  him  in  bearing  his  bur- 
dens; that  he  has  paid  a  large  sum  of  money  as  hospital 
fees  and  for  medical  attendance  in  his  endeavors  to  cure 
her  maladies;  that  he  has  been  compelled  by  his  own  labor 
to  carry  on  the  farm,  and  at  the  same  time  care  for  his 
sick  wife,  and  perform  his  own  household  work,  such  as 
cooking  his  own  menls,  etc.;  that  the  plaintiffs  left  home, 
and  for  many  years  have  been  engaged  in  business  for 
themselves;  that  they  have  furnished  nothing  for  the  sup- 
port of  either  their  father  or  mother,  and  have  contributed 
nothing  to  pay  for  or  improve  the  land  in  question.  As 
we  view  this  evidence,  plaintiffs  have  failed  to  establish 
the  allegations  of  their  petition,  so  far  as  this  branch  of 
the  controversy  is  concerned. 

Plaintiffs,  by  their  petition,  alleged  that,  at  the  time 
the  deed  in  question  was  executed,  their  mother,  Julia  A. 
Brugman,  was  of  unsound  mind,  and  incapable  of  under- 
standing the  nature  of  the  transaction,  and  that  she  was 
mentally  incompetent  to  make  such  an  instrument.  De- 
fendant Henry  J.  Brugman  denied  those  allegations,  and 
therefore  the  burden  of  proof  was  upon  the  plaintiffs  to 
maintain  that  issue. 

The  evidence  discloses  that  Mrs.  Brugman  was  a  large 
woman,  weighing  about  250  pounds;  that  it  was  always 
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her  to  move  about;  that  in  Miu-,  1906,  wliile 
her  husband  upon  the  farm,  she  suffered  a 
■oke,  which  affected  her  right  side,  and  ren- 
peecli  somewhat  labored;  that  her  husband 
areful  and  considerate  in  attending  to   her 

later  on,  he  took  her  to  a  hospital  in  Coluni- 
:a,  where  she  was  treated  by  a  firm  of  physi- 

Martyn,  Evans  &  Evans;  that  she  received 

benefit  from  the  treatment,  and  in  the  early 

year  returned  to  the  farm,  where  she  was 
for  by  her  husband;  that  during  that  fall,  and 
g  winter,  she  attended  churcb  on  Sundays, 
i,  to  some  extent,  to  move  about ;  that  in  the 

of  1907  her  husband  again  took  her  to  the 
3olumbu8,  where  she  was  placed  under  treat- 
■  doctors  above  named;  that  the  defendant 
ugman  asked  Doctor  C.  D.  Evans,  a  member 
to  advise  him  whether  his  wife  was  capable 
deed  in  controversy;  that  Doctor  Evans  told 
would  let  him  know  later  on;  that,  in  pursu- 
ndant's  request,  a  consultation  was  held  be- 
.r  D.  T.  Martyn.  Doctor  W.  .S.  Evans,  and 
».  Evans;  that  tliey  all  participated  therein, 

of  one  accord  that  Mrs.  Bmgraan  was  men- 
ent  to  make  the  deed,  and  a  letter  was  writ- 
nr  C  D.  Evans  to  her  husband  so  advising 
rue  that  Doctor  Evans,  when  giving  his  testi- 

instant  rase,  stated  that,  if  he  wrote  such  a 
IK  mistaken  as  to  her  condition  at  that  time. 
Iiowpver,  that  appellant,  Henry  J.  Brugman, 

letter,  and  his  testimony  as  to  its  contents 
wr:  "If  you  have  any  papers  you  wish  your 
,  she  is  in  a  capable  condition  to  sign  them, 
down."  In  response  to  that  letter  Brugman 
imbus  on  June  IS.  1907,  and  while  there  saw 
',  Evans,  who  said  his  wife  was  capable  and 
go  ahead.  He  wns  asked  by  the  doctor  ti  go 
qnare  to  the  office  of  Jlr.  Beecher,  a  notary 
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public;  that  Heecher  drew  the  deed  at  his  request,  and 
thereupon  they  drove  around  to  the  Doctor's  office,  where 
Doctor  W.  S.  Evans  identified  Mr.  Brugman,  and  told 
Mr.  Beecher  that  it  was  all  right,  to  go  up  and  execute 
the  papers;  that  on  reaching  the  hospital,  and  going  to 
Mrs.  Brugman's  room,  they  found  her  sitting  in  a  chair, 
with  a  book  in  her  lap.  When  asked  how  she  was,  she 
said:  "About  like  always."  Her  husband  then  told  her 
that  Mr.  Beecher  «\as  a  notary,  and  had  come  down  to 
get  her  to  sign  the  deed.  Therfe  were  present  the  notarj\ 
a  Mr.  Fisher,  who  witnessed  the  deed,  and  one  of  the 
.sisters  in  charge  of  the  hospital;  that  the  notary  there- 
upon explained  to  Mrs.  Brugman  that  he  had  come  there 
to  make  a  deed  transferring  her  interest  in  some  land  to 
her  husband.  The  notary  read  part  of  the  deed  to  her, 
stated  its  contents,  and  what  it  conveyed,  and  she  went 
over  to  the  table,  he  assisting  her  in  walking,  and  signed 
the  deed  with  the  pen  in  her  right  hand,  and  acknowledged 
it  as  her  volntary  act;  that  the  deed  was  then  delivered 
to  Brugman,  who  filed  it  for  record  in  January  following 
liis  wife's  death.  Brugman  testified  that  he  did  not  think 
lie  had  been  down  to  see  his  wife  but  once  before  the  deed 
was  signed;  that  he  visited  her  that  afternoon;  that  she 
nskod  him  in  particular  about  the  boys;  that  thereafter 
lie  went  down  to  t'olumbus  to  see  her  about  every  two 
>\'oeks  until  the  latter  part  of  the  fall;  that  she  always 
recognized  him,  and  always  asked  about  the  boys;  that 
he  first  noticed,  about  the  middle  of  August,  that  she  was 
<!:etting  weaker,  and  her  speech  was  more  labored;  that 
he  was  there  again  about  September  22;  that  his  wife  was 
getting  weaker,  but  still  she  recognized  him;  that  he  was 
in  poor  health,  and  saw  her  but  once  more  wkile  she  was 
alive;  that  he  took  the  title  from  her  to  the  land  so  that 
if  anything  happemnl  to  him  the  boys  would  get  it  as  his 
heirs. 

Tt  further  appears  that  on  October  28  he  had  a  sale  of 
all  of  his  personal  property,  and  put  the  proceeds, 
auKmnting  to  ^51,662.24,  into  the  farm.    The  notary  testi- 
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fled  that  he  drew  the  deed  in  controversy  on  June  18, 
1907;  that  he  went  with  Briigman  on  the  same  day  to  his 
wife's  room  at  the  hospital;  that  he  did  not  notice  any- 
thing unusual  in  her  mental  condition;  that  he  took  her 
acknowledgment  believing  her  competent  to  execute  the 
deed;  that  he  partly  read  and  explained  the  deed  to  her, 
and  tliat  he  would  not  have  certified  to  the  deed  had  she 
not  assented  to  it  as  her  voluntary  act.  It  should  be  ob- 
served that  Doctor  Martyn  and  Doctor  W.  S.  Evans  both 
testified  that  they  saw  Mrs.  Brugman,  and  treated  her 
nearly,  every  day,  at  and  about  the  time  slie  made  the 
deed  in  question;  that  she  was  capable  of  executing  it, 
and  they  testified  i)ositively  that  in  their  opinion  she  was 
mentally  capable  of  executing  that  instrument.  Tliere  is 
considerable  testimony  in  the  record  tending  to  show  that 
Mrs.  Brugman's  mind  was  somewhat  affected  by  her  ill- 
ness, and  that  she  was  physically  weak  and  very,  ill. 

It  is  not  every  weakness  of  mind  arising  from  old  age 
or  sickness,  or  other  causes,  that  will  avoid  a  deed.  There 
must  be  a  total  want  of  reason  or  understanding.  Johri' 
son  V.  Phifer,  6  Neb.  401.  Mere  mental  weakness  will  not 
authorize  a  court  of  equity  to  set  aside  an  executed  con- 
tract. MuVoy  V,  Ingalls,  4  Neb.  115;  Schley  v.  Horan,  82 
Neb.  704;  Mann  v.  Keene  Guaranty  Savings  Bank,  86 
Fed.  51.  In  order  to  vacate  a  deed  on  the  ground  of  men- 
tal incapacity  of  the  grantor,  it  is  necessary  to  show  such 
a  degree  of  mental  weakness  as  renders  the  maker  of  the 
deed  incapable  of  understanding  and  protecting  his  own 
interest.  The  mere  circumstance  that  the  mental  powers 
have  been  somewhat  impaired  by  age  or  disease  is  not 
sufficient,  if  the  maker  of  the  deed  still  retains  a  fu|l  com- 
prehension of  the  meaning,  design  and  effect  of  his  act, 
•unless  by  reason  of  undue  influence  of  the  grantee  he  was 
unable  to  exercise  his  will  in  that  respect.  Therefore,  to 
our  minds,  the  evidence  is  not  sufficient  to  overcome  the 
presumption  of  ilrs.  Brugnian's  mental  capacity,  and  the 
testimony  of  defendant's  witnesses  tending  to  establish 
her  competency  to  make  the  deed  in  question. 


• 
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We  come  now  to  consider  the  question  of  undue  influ- 
ence: It  may  be  conceded  that,  where  a  wife  makes  a 
deed  of  property  to  her  husband  for  a  stated  nominal  con- 
sideration, undue  influence  on  his  part  may  be  presumed; 
but  that  is  a  rebuttable  presumption,  which  may  be  over- 
thrown by  the  facts  and  circumstances  surrounding  the 
transaction.  On  this  question  the  evidence  discloses  that 
Brugman  had  visited  his  wife  but  once  or  twice  from  the 
time  she  went  to  the  hospital  at  Columbus  in  the  early 
spring  of  1907  to  tlie  date  of  the  conveyance,  and  therefore 
the  opportunity  to  even  suggest  to  her  that  she  should 
make  the  conveyance,  much  less  to  urge  her  to  perform 
that  act,  was  practically  wanting.  It  also  appears,  with- 
out dispute,  that  there  was  no  meeting  between  Brugmau 
and  his  wife  on  the  day  the  deed  was  executed  prior  to  the 
time  of  its  execution ;  that  when  Brugman,  the  notary  and 
the  witnesses  called  upon  Mrs.  Bmgman  at  the  hospital, 
her  liusband  took  no  part  in  the  conversation;  that  the 
purpose  of  their  visit  was  communicated  to  Mrs.  Bmg- 
man by  the  notary,  who  also  explained  to  her  the  nature 
of  the  transaction,  and  gave  her  whatever  assistance  she 
required  to  enable  her  to  sign  the  instrument.  This  of 
itself  seems  sufficient  to  overtlirow  the  presumption  of 
undue  influence.  In  addition  to  this  testimony,  it  must 
be  i)resumed  that  Mrs.  Brugman  was  aware  of  her  hus- 
band's financial  condition.  F^he  knew  that  the  farm  was 
heavilv  incumbered ;  that  in  order  to  facilitate  the  renewal 
of  the  mortcjages,  and  thus  prevent  foreclosure  proceed- 
ings, and  save  the  farm  for  his  us(»  ami  the  future  use  of 
their  children,  the  only  ferisible  way  to  accomplish  that 
end  was  to  invest  him  with  the  whole  title  to  the  estate. 
This  was  a  wiso^  just  and  equital)le  method  of  procedure. 
In  such  case  there  is  no  presumption  of  undue  influence. 
Indeed,  in  cases  of  this  kind  much  depends  upon  the  cir- 
( umstances,  and  when  it  appears  that  the  deed  of  gift  or 
voluntary  conveyance  is  a  just  and  natural  act,  and  one 
whu'h  a  1  person  in  full  possession  of  his  faculties  might 
and  ought  to  make,  then  the  burden  remains  with  the 
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)  assails  the  gift  or  conveyance.  Cudney  v.  Cud- 
S.  Y.  148;  Schofield  v.  Walkef,  58  Mich.  96; 
Kantelt,  m  WiB.  444. 

influence  which  will  avoid  a  deed  is  an  unlawful 
ilent  influence,  which  controls  the  will  of  the 

The  alTection,  confidence  and  gratitude  which 
:he  gift  from  a  wife  to  a  husband  is  a  natural 
il  influence,  and  will  not  render  it  voidable,  un- 
ifluence  has  been  sii  uswi  ns  to  confuse  tlie  judg- 

control  the  will  of  the  donor.  Hacker  v.  Hoover, 

17. 

'ars  in  tliis  case  tliat  Mrs.  Bruginan  did  a  just, 

retiHoiiabh.',  and  natural  act.    She  did  what  any 

the  full  possesaion  of  his  faculties  and  uninflu- 

the  wroii^ful  pressure  of  anotlier  might  well 
e.  Her  sous  were  each  and  severally  working 
elves.  Tliey  luid  not  contributed  to  tlie  care  and 
>f  their  mother.  The  land  was  not  jwoduetive. 
eavily  incumbered  at  a  high  rate  of  interest, 
8  required  to  be  paid  yesiPly.  It  was  necessary 
p  the  taxes  and  the  insurance,  and  some  repairs 
prennsew  would  be  required  each  and  every  year, 
an  invalid,  with  attendant  heavy  expenses.  She 
t  her  husband  had  performed  most  of  the  house- 
i  had  conducted  the  farm,  fliid  looked  after  her 

well;  that  his  health  was  failing,  and  his  b«r- 
e  heavy.  Be  was  the  only  person  on  whom  she 
7  for  suBteuance  and  sympatliy,  and  she  evidently 
d  that  he  tould  better  care  for  her,  and  for  him- 
le  pn>perty  in  question  could  be  saved  from  the 
nces  and  made  available  for  their  use. 
;  therefore  of  opinion  that,  in  view  of  all  of  the 
mces,  the  findings  and  jiulgiuent  of  the  district 
mid  have  been  for  the  defendiint. 
s  foregoing  reasons,  the  judgment  of  the  district 
reversed  and  the  acti<m  is  dismissed. 

Reversed  and  dismissed. 

C.  .T.,  Rosi-;  and  Fawcbtt,  JJ.,  concur, 
r,  Sedgwick  and  Hambh,  JJ.,  not  sitting. 
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John  M.  Adams,  appellant,  v.  Andrew  O.  Anderson 

al.,  appellees. 

Filed  Mabcr  28, 1913.    No.  17,129. 

Justice  of  the  Peace:  Cuangb  of  Venuv:  Statutcwt  Proyisionb.  Sec- 
tions 958  and  958a  of  the  code,  as  amended  by  the  leglslatiTe 
session  of  1905,  have  not  changed  the  rule  announced  in  Martin 
V,  Mershon,  3  Neb.  (Unof.)  174,  that  "an  ordef  of  a  justice  of  the 
peace,  granting  a  change  of  venue,  made  on  an  ex  parte  hearing 
and  before  the  return  day  of  the  summons,  is  void.' 


>t 


Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Judge.    Affirmed. 

Claude  S,  Wilmn,  for  appellant. 
O.  B.  Polk,  contra. 

Barnes,  J. 

Action  to  cancel  a  judgment  rendered  against  the  plain- 
tiff in  justice  court  of  one  Joseph  Devine,  a  justice  of  the 
peace  of  Lancaster  county,  and  t^  enjoin  its  collection.  A 
demurrer  to  the  petition  was  sustained;  plaintiff  stood 
upon  his  petition,  refused  to  further  plead,  and  his  action 
was  dismissed.  From  that  judgment  plaintiff  has  ap- 
pealed. 

It  is  C(mceded  that  the  only  question  presented  by  the 
record  is:  Has  a  justice  of  the  peace  the  right  or  author- 
ity to  order  a  change  of  venue,  in  a  case  commenced  in 
his  court,  before  the  return  day  of  the  summons,  on  the 
application  of  the  <lef(»ndant,  in  the  absence  of  and  with- 
out notice  to  the  plaintiff.  Plaintiff's  petition  alleged,  in 
substance,  tliat  on  tlie  1st  day  of  August,  1910,  the  de- 
fendant Anderson  commenced  the  suit  in  the  justice  court 
of  Joseph  Devine,  a  justice  of  the  peace  of  Lancaster 
county,  against  plaintiff,  to  recover  the  sum  of  |14;  that 
a  summons  was  issued,  returnable  August  12,  1910,  at 
2  o'clock  P.  M.,  which  was  duly  served  upon  the  plaintiff 
herein;  that  on  August  9,  1910,  some  three  days  before 
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urn  day  ot  tbe  summons,  the  plaintiff  in  this  case,  who 
K  the  defendant  in  that  action,  filed  an  iiffidavit  with 
I  justice  asking  for  a  change  of  Teiiue;  tliat  on  the  llth 
7  of  August  the  justice,  at  plaintiff's  request,  in  the 
jence  of  and  without  notice  to  the  plaintiff  in  that  ac- 
n,  ordered  a  change  of  venue;  that  .before  the  return 
f  the  justice  of  the  peace  delivered  to  the  plaintiff  a 
nscript  transferring  the  action  to  the  justice  court  of 
;  Stevens,  and  delivered  the  transcript,  together  with 
!  files  in  his  ofllce,  to  the  plaintiff;  that  plaintiff  there- 
in filed  the  transcript  in  Justice  Stevens'  court,  and 
:  cause  was  set  for  heilring  at  2  o'clock  P.  M.  of  August 
1910;  that  on  the  return  day  of  the  summons,  at  2 
lock  P.  M.,  Anderson,  the  plaintiff  in  the  action,  with 
attorney,  appeared  in  Justice  Pevine's  court,  and  on 
application  the  order  for  a  change  of  venue  was  set 
de,  and  thereupon  Anderson  filed  a  substituted  bill  of 
:ticulars,  and  demanded  judgment  against  this  plain- 
',  A  jury  was  impaneled,  and  a  trial  was  had,  which 
nlti'd  in  a  verdict  and  judgment  in  favor  of  Anderson 
1  against  the  plaintiff  herein;  that  more  than  10  days 
reafter  Justice  Devine  issued  an  execution  to  the  de- 
idant  Peck,  as  constable,  commanding  him  to  collect 
d  judgment,  and  on  tite  12th  day  of  September,  1910, 
-intiff  filed  his  petition  in  this  case,  to  which  the  de- 
irrer  above  mentioned  was  sustained,  and,  as  above 
ted,  tlie  action  dismissed. 

[t  is  conceded  by  counsel  for  the  plaintiff  that  a  qnes- 
n  like  the  one  here  presented  was  determined  by  this 
irt  in  the  case  nf  Martin  v.  Merskon,  3  Neb.  fUnof.) 
t,  and,  but  for  tlie  amendment  of  1905  to  seotinns  958 
i  958o  of  the  code,  that  judgment  would  be  decisive  of 
s  case.  It  is  contended,  however,  that  by  the  amend- 
nt  in  question  a  justice  of  the  peace  is  given  authority, 
plaintiffs  absence,  and  without  notice  to  him,  to  order 
change  of  venue,  on  the  application  of  the  defendant, 
tore  the  return  day  of  the  summons,  and  therefore 
'.rtin  V.  Mershon,  supra,  im  not  in  point 
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We  think  plaintiff  is  mistaken  in  this  contention.  The 
amendment  of  1905  (sec.  958)  provides:  "If  the  applica- 
Hon  for  such  change  he  made  by  the  defendant  on  or  be- 
fore the  return  day  of  the  said  cause,  the  defendant  shall 
he  required  only  to  pay  the  costs  of  the  justice  for  making 
the  transcript  and  certificate  and  also  the  docketing  and 
filing  fees  of  the  other  justice;  and  all  other  costs  in  the 
case  shall  abide  the  result  of  the  suit  and  shall  not  be 
demanded  on  granting  a  change  of  venue."  As  the  law 
stood  before  those  sections  were  amended,  it  had  some- 
times occurred  that  the  plaintiff  in  an  action,  in  order  to 
prevent  a  change  of  venue,  had  subpoenaed  a  large  num- 
ber of  witnesses  to  nppear  before  tlie  justice  on  return  day, 
and  in  such  case  the  defendant,  in  order  to  obtain  a 
change  of  venue,  was  required  to  pay  the  fees  of  the  plain- 
tiff's witnesses.     It  seems  quite  clear  to  us  that  the  only 

• 

purpose  of  the  amendment  was  to  prevent  the  plaintiff 
from  imposing  such  a  hardship  upon  the  defendant  in 
order  to  prevent  him  from  obtaining  a  change  of  venue. 
There  is  nothing  in  the  sections,  as  amended,  which  in 
terms  autJiorizes  the  justice  to  make  an  order  granting  a 
(*hange  of  vemie,  in  the  absence  of  plaintiff,  and  without 
notice  to  him  before  the  return  dav  of  the  summons.  It 
is  argued,  however,  that,  if  the  order  for  the  change  of 
venue  was  void  because  it  was  prematurely  made,  the  jus- 
tice should  have  considered  the  applicatioii,  and  granteni 
the  change  on  the  return  day  of  the  summons.  It  was 
alleged  in  plaintiff's  petition,  however,  that  before  the 
return  day  he  had  tfiken  the  files  in  the  case,  with  his 
application  for  a  change  of  venue,  and  transferred  them 
to  Justice  Stevens'  court.  Therefore  the  application  was 
not  before  Justice  Devine  on  the  return  day  of  the  sum- 
mons, and  he  was  not  required  to  consider  it 

We  are  of  opinion  that,  notwithstanding  the  amendment 
above  mentioned,  this  case  is  ruled  bv  Martin  v.  Mershon, 
supra;  and  the  judgment  of  the  district  court  is 

Affibmbd. 

Reese,  C.  J.,  Rose  and  Pawcett,  J  J.,  concur. 

Letton,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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rER.  Administbatob,  appellant,  T.  Cbi- 

NQTON  &  QdINOY  BAILBOAD  COMPANY  AT 

B8. 

LKD  Much  18. 1»18.    No.  IT.IU- 

ros  iNJusns:  Dmcntia  Ybdict.  In  &n  action 
ad  company  to  recover  (or  personal  injury  alleKed 
used  by  tbe  defendant's  negligence,  It  is  uecesBarr 
[  to  prove  by  competent  evidence  that  tbe  negli- 
efendant  was  tbe  proximate  cause  of  the  injury 
and,  where  pl&lnttff  falls  to  furnish  such  proof,  it 
le  trial  court  to  direct  the  Jury  to  return  a  verdict 
at 
t  be  established  by  Inference  and  conjecture  in 

the  testimony  of  competent  and  nnlmpeached  eye- 
nedv  V.  Ohicaoo,  B.  ^  Q.  R.  Co.,  SO  Neb.  267. 
ins:  Statutort  Pbovibiomb.  Where  a  passenger 
under  tbe  charge  of  tbe  ctu-rler  as  be  begins  his 
I  passenger  being  transported,  and  Is  within  (he 
ctlon  8,  art.  I,  ch.  72,  Comp.  at.  1911,  until  he  Is 
>rtunlty  to  leave  the  premises  of  the  carrier  at  his 
:  if  it  appears  that  the  passenger,  having  reached 
oumey,  has  departed  from  the  car,  and  has  had  a 

and  opportunity  to  avoid  injury  from  the  opera- 
,  or  further  necessity  of  relation  with  tbe  servants 
ie  ceases  t6  be  a  passenger,  and  thereafter  fs  not 
action  afforded  by  tbe  statute. 
roB  Injuries:  DisixTiNa  Verdict.  Where  It  Is 
be  uncontradicted  evidence  of  competent  witnesses 
IT'S  Injuries  were  not  caused  by  tbe  negligence  of 

that  tbe  plafntm  was  Injured  at  a  time  when  he 
iger  "being  transported  over  the  defendant's  road," 
ling  of  section  3,  art.  T,  ch.  72,  Ckimp.  St.  1911,  it 
le  trial  court  to  direct  a  verdict  for  the  defendant. 

le  district  court  (or  Hail  county:  Jambs 
1.     Affirmed. 

ft  and  J.  L.  Cleary,  for  appellant. 

rthur  R.  Wells  and  O.  A.  Abbott,  contra. 
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Barnes,  J. 

This  action  was  brought  by  the  administrator  of  the 
estate  of  one  Lloyd  Painter  for  negligently  causing  the 
death  of  plaintiff's  decedent.  On  the  trial  in  the  district 
court  for  Hall  county,  and  after  the  introduction  of  all 
of  the  evidence,  the  court,  on  motion,  directed  a  verdict 
in  favor  of  the  defendant.  Judgment  was  rendered  on 
the  verdict,  and  the  plaintiff  has  appealed. 

It  is  appellant's  main  contention  that  the  district  court 
erred  in  directing  a  verdict  for  the  defendant.  By  his 
petition  it  was  alleged,  in  substance,  that  on  the  29th  day 
of  December,  1908,  his  decedent  bought  a  first  class  ticket 
from  the  defendant  company  at  Ravenna,  Nebraska,  and 
on  the  morning  of  that  day  took  defendant's  train  No.  44, 
a  full-vestibuled  passenger  train,  for  Grand  Island;  that 
he  delivered  his  ticket  to  the  conductor,  Charles  Holts, 
and  that,  as  the  train  approached  Grand  Island,  brake- 
man  Prey,  who  was  made  a  defendant,  called  the  station ; 
that  decedent  left  his  seat  and  started  toward  the  door; 
that  he  stepped  on  the  platform  as  the  train  was  pulling 
into  Grand  Island;  that  he  had  every  reason  to  believe 
that  the  platform  was  protected;  that  the  vestibule  was 
dark  and  not  protected;  that  the  platform  was  up  and 
unguarded,  and  that  the  plaintiff's  decedent,  without  any 
negligence  on  his  part,  fell  through  and  was  thrown  from 
the  train.  It  was  further  alleged  that  it  was  the  duty  of 
the  railroad  company  to  keep  vestibule  platforms  closed; 
or,  if  left  open,  to  have  an  employee,  either  brakeman  or 
conductor,  present  to  warn  passengers  and  protect  them 
from  falling  through  the  opening;  that  the  platform  door 
in  said  vestibule  was  not  protected,  and  that  Holts,  the 
conductor,  and  Prey,  the  brakeman,  individually  and  as 
employees  of  defendant,  carelessly,  negligently  and  un- 
lawfully permitted  the  vestibule  to  remain  open  and  un- 
protected, and  negligently  left  the  said  open  place  un- 
guarded ;  that,  as  a  result  of  said  negligence.  Painter  fell 
through  the  said  opening  and  under  said  train,  and  that 
the  defendants  thereby  caused  his  death. 
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The  defendant  company,  by  its  answer,  admitted  that 
Painter  was  a  passenger  on  its  train  from  Ravenna  to 
Grand  Island  on  December  29,  1908;  but  denied  that  he 
fell  from  its  train  as  it  'was  approaching  Grand  Island,  and 
alleged  that  he  alighted  at  said  station  without  injury 
after  the  train  had  stopped  at  the  usual  place  of  delivering 
and  receiving  passengers.  The  answer  further  denied  each 
and  every  other  allegation  not  specifically  admitted  or 
denied;  and  alleged  that  any  injuries  to  the  person  of 
Lloyd  Painter  which  were  received  at  or  about  the  time 
mentioned  in  the  petition,  and  therein  alleged  to  have 
resulted  in  his  death,  w^ere  caused  by  his  own  gross  negli- 
gence, his  voluntary  and  excessive  use  of  intoxicants,  and 
by  a  violation  of  defendant's  rules  and  regulations  brought 
to  his  notice,  and  his  injuries  were  not  caused  by  any 
negligence  or  fault  of  defendant.  Defendants  Holts  and 
Prey  filed  a  general  denial  to  the  plaintiff's  petition.  To 
the  answer  of  defendant  company,  plaintiff  replied  spe- 
cifically, denying  each  of  the  several  allegations  of  the 
answer. 

There  is  no  conflict  in  the  evidence  as  to  the  fact  that 
Lloyd  Painter  was  a  passenger  on  the  defendant's  train 
from  Ravenna  to  Grand  Island  at  the  time  alleged  in  the 
pleadings.  The  plaintiff,  to  further  maintain  the  issues 
upon  his  part,  produced  the  testimony  of  certain  wit- 
nesses, from  which  it  appeared  that  after  the  defendant's 
train  left  the  station  at  Grand  Island  Painter  was  found 
lying  beside  the  track  between  400  and  500  feet  north  of 
the  depot,  in  an  unconscious  condition,  with  both  of  his 
feet  cut  off;  that  it  was  apparent  that  he  had  received  his 
injuries  by  being  run  over  by  the  defendant's  train. 
Plaintiff  produced  no  evidence,  however,  showing  or  tend- 
ing to  show  that  Painter  fell  from  the  defendant's  train 
in  the  manner  alleged  in  his  petition.  In  fact,  plaintiff 
produced  no  testimony  showing  or  tending  to  show  the 
manner  in  which  Painter  received  his  injuries.  On  the 
other  hand,  conductor  Holts  testified  that  he  saw  Painter 
in  the  depot  at  Ravenna  before  the  train  arrived  at  thai 
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point;  that  the  train  was  late,  and  PainbT  was  finding 
fault  bet'ause  he  had  been  called  to  take  the  train  to) 
soon ;  that  he  showed  signs  of  intoxication ;  that  lie  talkevl 
lond,  and  conducted  himself  in  such  a  manner  as  to  at- 
tract Holts'  attention  and  the  attention  of  other  i>ersons 
waiting  in  the  depot;  that  he  learned  hefore  the  train 
arrived  that  decedent's  name  was  Painter.  His  testimony 
was  corroborated  b>  defendant  Prey,  who  was  his  brake- 
man,  and  was  waiting  for  the  arrival  of  his  train,  and  a 
number  of  other  witnesses  who  were  present  in  the  depot 
at  Ravenna  at  that  time.  Holts  further  testified  that 
after  the  train  started  from  Ravenna  he  took  up  Painter's 
ticket,  and  was  requested  to  call  him  when  the  train 
reached  Grand  Island;  that  be  notified  brakeman  Prey 
of  Painter's  desire  to  be  awakened  at  Grand  Island,  as 
that  was  the  place  of  his  destination;  that  Painter  oc- 
cupied a  seat  in  a  chair  car  next  behind  the  smoker;  that 
he  kept  in  mind  the  fact  that  Painter  had  requested  that 
he  be  awakened  at  Grand  Island,  and  when  they  were 
nearing  that  station  he  called  the  brakemen's  attention 
to  that  fact.  Holts  also  testified  that  he  had  a  passenger 
on  his  train  named  Flynn,  who  had  a  ticket  from  Mason 
City;  that  he  had  seen  Flynn  at  different  times  before, 
and  knew  that  he  A\as  on  the  train  that  night  because  ho 
Imd  also  asked  to  be  nwakened  at  Grand  Island ;  that  Flynn 
was  riding  in  the  forward  chair  car  on  the  north  side, 
three  or  four  seats  from  the  front  end,  and  sat  about  op- 
iu>site  Painter;  that  when  they  arrived  at  Grand  Ixbnul 
and  after  the  train  stopped  at  the  depot,  both  Painter  and 
Flynn  went  out  of  the  front  door  of  the  chair  car  ;!n<l 
irot  oflf  at  the  same  opening  between  the  smoker  and  the 
cliair  car;  that  brakeman  Prey  was  guarding  the  opening. 
The  witness  further  said:  "I  was  at  the  opening  at  the 
head  end  of  the  rear  chair  car  when  I  saw  Painter  walk- 
ing north.  I  had  told  Prey  to  be  sure  and  awaken  him, 
and  had  a>sked  Prey  if  he  had  gotten  off.  The  trap  doors 
were  o])enod  by  brakeman  Prey  {ibout  1,000  feet  hefore  av,» 
reached  the  station,     ♦    ♦     ♦    two  were  opened;  he  first 
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'd  nui',  ami  then  went  ahead.  I  guarded  the  first  one 
!  Ill'  ()]ieii«l  the  second.  The  vestibules  were  lighted 
Pintsrli  yas  lights.  The  vestibules  are  always 
I'd.'"  Holts  was  corroborated  by  the  evidence  of 
I'liiau  Pi-ey,  who  stated  that  he  guarded  the  vestibule 
e  front  end  of  the  chair  car  where  Painter  alighted; 
he  saw  Painter  get  off  the  train  onto  the  platform 
the  train  had  stopped  at  the  depot,  and  saw  him 
north,  or  rather  northeast  along  the  platform 
rds  the  rear  of  the  train. 

vin  Flynn,  who  waa  the  passenger  mentioned  by  con- 
>r  Holts,  testitied  that  he  came  to  Grand  Island  on 
No.  44,  December  29,  1908.  He  said:  "Upon  ar- 
I  got  off  the  train  and  went  in  a  bus  from  the  Bur- 
(m  station  over  to  the  Union  Pacific  depot.  Then  T 
back  to  the  Burlington  station,  arriving  there  about 
If  hour  after  the  train  had  first  arrived  and  found 
tcr  lying  in  the  men's  waiting  room  with  his  feet  cut 
I  recognisied  Painter.  I  had  seen  him  on  the  train. 
le  in  the  secontl  seat  from  the  front  end  of  the  nortli 
of  the  car  and  Painter  rode  on  the  south  side,  a  seat 
ro  back  from  me.  I  got  on  at  Mason  City,  and  Pain- 
ot  on  at  Ravenna.  When  I  got  up  to  get  off  the  car 
rand  Island,  Painter  was  in  the  car  tiiere  sitting 
1.  I  got  off  the  steps  and  the  trainman  was  standing 
■,  but  I  -can't  say  who  he  was.  The  train  had  stopped 
1  I  got  off.  The  opening  at  which  I  alighted  was 
t  six  feet  north  of  the  bay  window  in  the  depot" 
le  Stephen  Velda,  a  witness  for  the  defendant,  testi- 
in  substance,  that  he  was  in  the  depot  at  Grand 
id  when  No.  44  came  in  on  the  morning  of  December 
908;  that  the  train  was  standing  still  when  he  came 
if  the  depot.     He  further  said :  "When  I  got  out  of  the 

^.t,  I  kept  toward  the  north  end  of  the  depot,  to  get 

across  the  street,  the  train  was  in  my  way.  While  I  was 
walking  along  the  train  I  saw  the  man  standing  right 
next  to  the  cars  between  the  second  and  third  coach,  but 
M  was  on  the  rear  end.     I  looked  at  him  and  saw  tlicre 
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was  nothing  wrong,  and  I  kept  on  going  across  the  strict, 
and  went  about  a  couple  of  car  lengths,  and  when  I  got 
across  the  tracks  *  ♦  *  I  heard  the  train  start  off,  and 
at  the  same  time  I  heard  somebody  call  for  help,  and  T 
turned  around  and  started  back,  and  saw  the  man  lying 
there,  and  saw  what  the  trouble  was  with  him.  ♦  •  * 
When  I  heard  the  outcry,  the  train  had  moved  about  250 
teeV 

The  brakeman,  Harry  Prey,  testified,  in  substance,  as 
follows:  In  the  station  at  Ravenna  before  the  train  left 
that  morning,  I  had  seen  a  man  who  was  said  to  be  Mr. 
Painter.  He  wore  a  light  hat  and  a  black  overcoat.  He 
was  on  the  train  after  we  left  Ravenna,  sitting  four  or 
five  seats  back,  on  the  south  side  of  the  chair  car.  I  was 
going  through  to  close  the  vestibule  doors  when  he  mo- 
tioned to  me,  and  said:  "Will  you  see  that  I  get  off  at 
flrand  Island?"  When  near  Grand  Island  I  awakened 
liim,  and  also  awakened  the  rest  of  the  Grand  Island  peiv 
pie;  and  after  they  whistled  for  the  staticm  I  started  from 
the  rear  end,  and  took  my  time  going  through  to  see  that 
everybody  w^as  awakened  who  was  to  get  off  at  Grand 
Island.  I  came  into  the  vestibule  at  the  head  end  of 
the  rear  chair  car,  and  opened  that  vestibule.  Conductor 
Holts  was  -there.  I  then  went  on  through  tlie  next  car, 
where  Mr.  Painter  was;  that  was  the  chair  car  right  back 
of  the  smoker.  I  took  my  time  going  througli  tliere  to 
see  that  everybody  was  awake.  I  cauie  to  Painter  and 
touched  him  on  the  shoulder,  and  said,  ^'(irand  Island  I'' 
I  called  that  car  as  I  went  througli,  and  tlien  went  on 
into  the  smoking  car,  and  did  the  same  thing  tliere,  tak- 
ing time  to  see  that  everybody  was  awake,  and  I  came 
back  to  the  end  of  the  first  chair  car,  behind  the  smoker, 
and  oi>ened  that  vestibule.  I  remained  there  until  the 
train  stopped  at  the  dei)ot.  From  the  time  that  vestibule 
was  opened  until  the  train  came  to  a  dead  stop  at  the 
station  nobody  got  out  of  that  opening.  I  opened  the 
two  vestibules.  The  rest  of  the  vestibules  were  closed. 
After  we  stopped  at  Grand  Island  Painter  got  off  at  the 
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(■here  I  was.  He  was  the  last  passenger  to  get 
t  opening  that  I  was  guarding.  The  last  I  saw 
was  about  sis  or  seven  feet  north  of  the  opeii- 
towards  the  deput.  After  he  alighted  the  ooii- 
iie  and  wanted  to  know  if  that  man  got  off — the 
luau  that  he  had  told  lue  about.  I  pointed  him 
said,  "There  he  goes,"  He  got  off  the  train 
d  did  not  receive  any  injuries  while  getting  off. 
milling  unaided,  looking  out  for  himself.  Tlie 
lich  Painter  got  off  was  about  opposite  the  bag- 
I  door.  The  waiting  room  and  station  oflBce  wen' 
J.  I  knew  nothing  about  the  accident  when  T 
1  Island.  The  tirst  I  heard  of  it  was  at  Aurora, 
got  word  by  wire.  No  witness  -disputes  this 
in  any  way.  It  thus  appears  that  the  plaintiff 
prove  the  allegations  of  his  petition  as  to  the 
1  which  his  detedent  was  injured, 
f  contends,  however,  that,  if  the  evidence  was 
t  to  establish  his  charge  of  negligence,  still  his 
luld  have  been  submitted  to  the  jury  on  the 
it  when  his  decedent  was  injured  hQ  was  within 
■tioD  of  section  3,  art.  T,  ch.  72,  Comp.  St.  1911. 
ivides:  ''Every  railroad  company,  as  aforesaid, 
iable  for  all  damages  inflicted  upon  the  person 
wers  while  being  transported  over  its  road,  ex- 
ses  where  the  injury  done  arises  from  the  crini- 
gence  of  the  person  injured,  or  when  the  injury 
'd  of  shall  be  the  violation  of  some  express  rule 
:ion  of  said  road  actually  brought  to  his  or  hev 
It  must  be  observed  that  the  cause  was  not  tried 
;  theory;  tind,  as  we  view  the  evidence,  it  fails 
hat  plaintiff's  decedent  was  a  passenger  "being 
id"  over  defendant's  railroad  at  the  time  the 
occurred.  The  section  of  the  statute  quoted 
been  construed  by  this  and  other  courts  in  many 

^^  „.,J  the  rule  is  well  settled  that  after  a  passenger, 

as  defined  in  the  statute,  places  himself  under  the  charge 
of  the  carrier  as  he  begins  his  journey  until  he  is  afforded 
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an  opportunity  to  leave  the  premises  of  the  carrier  at 
liis  destination,  he  is  a  passenger  being  transported;  but 
if  it  a[>pears  that  the  passenger,  having  reached  the  end 
of  his  journey,  has  departed  from  the  car,  and  has  had  a 
reasonable  time  and  opportunity  to  avoid  further  injury 
from  the  operation  of  the  train,  or  further  necessity  of 
relation  with  the  servants  of  the  carrier,  he  ceases  to  be 
a  passenger,  and  stands  toward  the  carrier  as  one  of  the 
<>rdinary  public.  Chicago,  R.  I.  d  P.  JB.  Co.  v.  Sattler,  64 
Neb.  636;  Fremont,  E.  &  M.  V.  R.  Go.  v.  Hagblad,  72  Neb. 
773,  790;  Chicago,  B.  d  Q,  R.  Co.  v.  Jfann,  78  Neb.  541 ; 
*S7.  Louis,  I.  M.  d  S.  R.  Co.  v.  Reecher,  65  Ark.  64,  44  S. 
W.  715;  King  v.  Central  of  G.  R.  Co.,  107  Ga.  754,  33  S. 
E.  839;  Hendrick  v.  Chicago  d  A.  R.  Co.,  136  Mo.  548,  38 
S.  W.  298;  Pittsburgh,  C.  d  St  L.  R.  Co.  v.  Kronse,  30 
Oliio  St.  222;  6  Cyc.  541,  542. 

As  we  view  the  evidence,  plaintiff's  decedent  had  ceased 
to  be  a  passenger  when  he  received  his  injuries.  The  de- 
f(»ndant  company  had  safely  delivered  him  from  its  train 
to  it«  depot  platform,  and  afforded  him  an  opportunity  to 
jafely  depart  from  the  place  where  he  was  delivered.  He 
had,  in  fact,  left  tlie  depot  and  the  depot  platform,  and 
n)nst  have  wandered  along  the  track  by  the  standing 
train  to  a  point  at  least  150  feet  from  the  end  of  the 
depot  platform.  He  had  broken  away  from  the  ^are  of 
the  defendant's  servants,  and  therefore  was  not  a  pas- 
senger "being  transported"  when  he  was  injured.  Plain- 
tiff's petition  does  not  charge,  nor  does  the  evidence  show, 
that  the  defendant  company  was  guilty  of  any  breach  of 
duty  to  the  decedent  after  his  safe  delivery  upon  the  de- 
pot platform.  Therefore  we  are  of  opinion  that  the  dis- 
trict court  properly  sustained  the  defendant's  motion,  and 
directed  the  jury  to  return  a  verdict  in  its  favor. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is 

Affirmbd. 

Bebse,  C.  J.,  Rose  and  Fawcett,  JJ,,  concur. 

Letton,  Bedowick  and  Hamer,  JJ.,  not  sitting. 
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VnjED  Uabcb  18, 1918.    No.  ll.gC?. 

geir;  Informatioii:  Bvwncaiicj.  In  an  iDformation  for  forgerr. 
hs  pbrase,  "did  knowingly  >  •  •  utter  and  publlah  •  •  • 
8  true  and  gftnulne,  •  •  •  a  certain  false,  forged  and  counter- 
sited  ctieck,"  etc.,  sufficiently  avers  guilty  knowledge  that  tlie  in- 
trument  was  forged.  The  use  of  the  word  "knowingly"  la  equlva- 
ent  to  an  allegation  that  the  person  knew  the  facts  subsequently 
tated. 

nlnal  Law:  Continitance:  Review.  Where  the  adverse  party 
4mlta  that  witnesses.  If  present,  would  testify  as  stated  In  an 
iffldavlt  for  a  continuance,  and  the  party  presenting  such  affldavit 
Iterwards  reads  such  statement  in  his  affldavit  as  evidence  to  the 
ury.  there  la  presented  no  ground  tor  a  reversal  of  the  final  judg- 
aent  of  the  trial  court  because  of  Its  refusal  to  grant  the  con- 
Iniiance  asked.  Catron  v.  State,  52  Neb.  389. 
gery:  Idcmtification  ov  Accused:  Evidence.  Evidence  (hat  the 
lefendant,  during  the  time  that  the  forged  check,  which  he  was 
barged  with  having  uttered  and  pubtlsbed,  was  executed,  pre- 
eated  for  payment,  and  the  payment  of  it  obtained,  was  registered 
s  a  guest  at  a  hotel  in  Omaha  under  the  name  ol  H.  B.  Sanford. 
.nd  that  the  defendant  and  Santord  were  one  and  the  same  person, 
rhen  considered  with  the  other  evidence  In  the  case,  was  com- 
letent  as  tending  to  identity  the  defendant  ae  the  person  who 
lUered  the  forged  Inatrument. 

— ;    :    .    Testimony  that  a  niece  of  the  defendant, 

rho  was  Intimate  with  the  woman  whose  name  was  purported  to 
le  signed  to  the  forged  check,  had  access  to  her  checks  and  private 
lapers,  knew  of  her  businesB  affairs,  knew  how  much  money  she 
lad  and  In  what  bank  she  kept  It,  that  she  was  absent  from  the 
Ity  of  Omaha,  that  defendant  and  his  said  niece  were  Intimate 
nd  were  frequently  together  during  that  time,  was  competent  as 
ending  to  Identify  the  defendant  and  establish  guilty  knowledge 
n  his  part  at  the  time  be  uttered  and  published  the  forged  check. 
..  Tiliml  Law:  WiTHsesBs:  Indobsemkht  of  Namfs  o^  Information. 
It  Is  not  a  sufflclent  objection  to  the  testimony  of  a  witness  that 
hit  name  Indorsed  on  the  Information  was  misspelled.  In  that,  on 
the  original  information  it  was  spelled  Schmidt,  while  on  the  sub- 
■Utnted  copy  It  waa  spelled  Schmltt,  it  appearing  that  the  name 
on  each  Information  represented  one  and  the  same  person. 
6.  VoTgmj:  iPEnTincATioN  or  Accused:    Evidbncb.    Evidence  that  the 
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defendant,  when  arrested,  had  in  hla  poBBeeslon  another  check 
payable  to  him  under  his  assumed  name  of  "H.  B.  Sanford,"  to- 
gether  with  a  pawn  ticket  issued  to  him  undsr  the  name  of  "W.  S. 
Sanford,"  was  competent  to  connect  the  defendant  with  the  com- 
mission of  the  crime  charged  against  him. 

7.  Criminal  Law:  Instructions:   Alibi.    An  instruction  containing  the 

phrase,  "The  defendant  has  introduced  evidence  tending  to  estab- 
lish what  is  known  as  an  alibi,"  is  not  a  disparagement  oi  that 
defense,  and  is  not  subject  to  any  Just  criticism.  Nightingale  v. 
State,  62  Neb.  371. 

8.  Bridence  examined,  its  substance  stated  in  the  opinion,  and  held 

sufficient  to  8U9tain  the  verdict. 

ERao}{  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Affinned. 

T.  J.  Doyle,  for  plaintiff  in  error. 

Grant  G.  i farting  Attorney  Generdl,  and  Frank  E, 
Edgerton,  con  tra, 

Barnes,  J. 

William  S.  Rownd,  hereafter  called  the  defendant,  wa!» 
tried  in  the  district  court  for  Lancaster  county  on  an 
information  charging  him  with  the  crime  of  uttering  and 
publishing  a  false,  forged  and  counterfeited  check  for  th- 
payment  of  money.  He  was  found  guilty  as  charged  in 
the  information,  and  was  sentenced  to  the  penitentian . 
under  the  indeterminate  sentence  act,  for  a  term  of  from 
one  to  twenty  years.  To  reverse  that  judgment  he  h:i»'< 
brought  the  case  to  this  court  by  a  petition  in  error. 

The  charging  part  of  the  information  upon  which  the 
defendant  was  tried  reads  as  follows:  "That  the  said 
William  S.  Rownd,  alias  W.  8.  Raymond,  in  the  county  . 
and  state  aforesaid,  on  or  about  the  19th  day  of  April,  1912, 
in  said  county  and  state,  he,  the  said  William  S.  Rownd, 
alias  W.  S.  Raymond,  having  in  his  custody  and  posses- 
sion a  certain  false,  forged  and  counterfeited  check  for 
the  payment  of  money,  which  is  in  the  words  and  figures 
as  follows,  to  wit,  ^Omaha,  Neb.,  April  17,  1912.     No.  -^ 
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mnlia  National  Bank.     (27-2)  Pay  ti)  the  order  of 
Ktanton  $220.00  two  hundred  and  twenty  dollars. 
ti'K    Ih-jiiu-tment — Mary    Sutman' — did    knowingly, 
hilly  and  feloniously  utter  and  publish  the  same  as 
nd  genuine;  with  the  unlawful  and  felonious  intent 
nd  there  to  defraud,  contrarv  to  the  form  of  the 
•R  in  sHcli  case  made  and  provided  and  against  the 
«id  dignity  of  tin*  state  of  Neliraska." 
ppears  that  to  this  information  the  defendant  filed 
:irrer,  whicli  M'as  overruled,  and  defendant  contends 
he  court  en-ed  in  overruling  his  demurrer.     It  is 
I  that  tliere  is  no  averment  in  the  information  that 
fendant  uttered  the  check,  knowing  tlie  same  to  I)e 
,  and  therefore  tlie  information  was  insuflScient  to 
t!ie  commission  of  a  crime.     Many  authorities  are 
in  support  of  this  contention,  and  it  may  be  con- 
that  to  charge  the  crime  of  uttering  and  publishing 
cd  check,  as  defined  in  section  145  of  the  criminal 
he  words,  "knowing  the  same  to  be  false,"  or  their 
lent,  must  appear  in  the  information,  and  where 
vords  are  wiiolly  omitted  from  the  information  it 
ot  sustain  a  conviction.     It  must  W  oliserved,  how- 
,hat  the  word  "knowingly"  is  not  omitted  from  the 
lation.    Ttut  it  is  argued  that,  as  it  is  used  therein, 
it  be  Iield  to  modify  and  relate  only  to  the  chaise 
cring  and  pultlisliing  the  check    in   question,  and 
ii-e  it  is  not  cliarged  that  defendant  uttered  and 
hed    tliat    instrument,    knowing    it    to    have    been 
This    is    not    a    new    question,    and    there    are 
cases  which   support  defendant's  contention.    But 
the    rule    announced    in    those    cases    is    not    sustained 
by  the  greater  numlier  and  better  considered  decisions 
in  this  country.     We  think  the  rule  is  that  the  word 
**kDOwingly,"  as  used   in  tlie  information   in   tliis  case, 
qnalified  all  words  following,  and  it  is  thereby  equiva- 
iMit  to  the  words  used   in  tlie   statute,   "knowing   the 
same  to  be  false."     In  United  Stale  v.  (nail.  37  Fed. 
10«,  it  was  held  that  "an  indictment  under  Rev.  St.  U.  S. 
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HOC.  3893,  liiarping  that  defendant  did  knowingly  deposit 
for  mailing  and  delivery  certain  obscene  pictures,  etc.,  is 
not  oi>en  to  the  objection  that  it  is  not  alleged  that  the 
defendant  knew  the  character  of  that  which  he  de]):^sited.'' 
In  2  IMshop,  New  Criminal  Procedure  (2d  ed.)  si»c.  556, 
it  is  said:  "The  adverb  will  suffice  when  so  employed  as 
to  satisfy  the  demand  for  directness."  In  i^tatc  r.  Wil- 
linms,  139  Ind.  43,  the  court  held:  "In  an  indiitment  for 
forgery  the  phriuse,  *did  ♦  ♦  ♦  knowingly  utter,  pub- 
lish and  pass  •  ♦  •  as  true  and  genuine,  a  certain 
false,  forged  and  counterfeit  promissory  note,'  etc.,  suffi- 
ciently avers  the  guilty  knowledge  that  the  instrulnent 
was  forged."  The  court  said  that  the  use  of  the  word 
"knowingly"  is  equivalent  to  an  allegation  that  the  per- 
s<m  knew  the  facts  subsequently  stated;  that  to  know- 
ingly utter  a  forged  instrument  is  the  usual  form  of  ex- 
}fr(\ssion,  and  fully  avers  the  guilty  knowledge  that  the 
instrument  was  forged.  As  we  view  the  weight  of  au- 
thority, the  district  court  did  not  err  in  overruling  the  de- 
fc^ndant's  demurrer  to  the  information. 

It  is  also  contended  that  the  court  erred  in  overruling 
llie  defendant's  motion  for  a  continuance.  The  affidavits 
in  support  of  the  motion  alleged  that  two  witnesses  living 
in  Kansas  City  were  desired  at  the  trial;  that  notice  had 
'  cen  served  to  take  their  depositions  in  Kansiis  City,  and 
1  (»foro  tliev  were  taken  the  defendant  was  arrested  and 
]>laced  in  jail  in  that  city  until  he  was  liberated  by  habeas 
corpus.  In  opposing  the  motion  for  a  continuance,  it  was 
admitted  in  open  court,  by  counsel  for  the  state,  that  the 
witnesses  named  would  testify,  if  present,  that  from 
April  12  to  April  25,  1912,  W.  S.  Rownd  was  in  Kansajs 
City  every  day,  and  that  he  was  not  in  the  city  of  Lin- 
coln during  that  period. 

The  granting  or  refusal  of  a  continuance  is  a  matter  of 
discretion  with  the  trial  court,  and  ordinarily  will  not 
be  reviewed  by  the  supreme  court.  Error  can  be  predi- 
cated upon  the  ruling  of  the  district  court  only  in  cases 
\  lore  there  has  been  an  abuse  of  discretion;  and  it  haa 
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been  universally  held  by  this  court  that,  where  the  state 
offers  to  admit  that  an  absent  witness  will  testify  to  the 
facts  alleged  in  the  affidavit  for  a  continuance,  it  is  not 
error  to  overrule  the  motion.  Catron  v.  State,  52  Neb. 
389;  Russell  v.  State,  62  Neb.  512;  Foster  v.  State,  79 
Neb.  259.  It  appears  that  the  affidavits  were  read  in  evi- 
dence as  though  the  statement  contained  therein  was  the 
testimony  of  the  absent  witnesses.  Therefore  there  was 
no  abuse  of  discretion  on  the  part  of  the  trial  court  in 
overruling  defendant's  motion  for  a  continuance. 

It  is  next  contended  that  the  court  erred  in  receiving 
in  evidence  the  hotel  register  and  cashbook  of  the  Well- 
ington hotel  in  Omaha,  which  showed  that  H.  B.  Sanford 
of  Kansas  City,  Missouri,  registered  at  that  hotel  April 
13,  and  that  he  paid  his  room  rent  on  April  26,  1912.  The 
proprietors  of  that  hotel,  a  Mr.  and  Mrs.  Hamilton,  both 
testified  positively  that  the  defendant,  W.  S.  Rownd,  was 
the  man  who  registered  at  their  hotel  as  H.  B.  Sanford, 
and  that  they  saw  him  practically  every  day  of  the  time 
between  April  13  and  April  26.  For  the  purpose  of  show- 
ing that  the  defendant  Rownd  and  BT.  B.  Sanford  were 
one  and  the  same  person,  this  testimony  was  competent. 
After  defendant's  arrest  there  was  found  in  his  room,  and 
among  his  effects,  a  check  made  payable  to  H.  B.  Sanford, 
and  a  pawnbroker's  receipt  indorsed  by  W.  S.  Sanford. 
This  testimony  was  objected  to  as  incompetent  and  im- 
material, but  was  received  by  the  trial  court.  It  is  now 
contended  that  the  defendant's  objections  should  have 
been  sustained.  It  appears  that  these  papers  were  taken 
from  defendant's  trunk  in  Lincoln,  after  his  arrest  They 
were  links  in  the  chain  of  identification  by  which  it  was 
sought  to  prove  that  defendant  was  the  man  who  uttered 
the  cliock  in  question  in  the  City  National  Bank  at  Lin- 
coln. The  fact  that  Rownd  registered  at  the  Wellington 
hotel  at  Omaha  for  two  weeks,  during  which  time  he  came 
to  Lincoln  and  secured  the  money  on  the  check,  may  be 
said  to  have  been  established,  if  the  testimony  of  the 
Hamiltons  was  believed. 


432  NEBRASKA  REPORTS.  [Vol.  93 


Bownd  T.  State, 


It  also  appears  in  eWdence  that,  while  defendant  waifj 
registered  at  the  Wellington  hotel,  he  was  in  fre(]ueut 
communication  with  one  Elsie  Waters,  who  is  admitted 
to  be  his  niece.  Defendant  contends  that  this  evidence 
was  incompetent  and  highly  prejudicial,  and  for  its  ad- 
mission the  judgment  shcmld  be  reversed.  We  think  this 
testimony  was  competent,  and  was  properly  introduced 
for  the  purposes  of  identification.  The  testimony  also 
developed  the  fact  that  Elsie  Waters  was  intimate  with 
Mary  Sutman,  whose  name  appeared  to  be  signed  to  the 
forged  check.  It  was  also  shown  that  Elsie  Waters  had 
access  to  the  private  papers  of  Mary  Sutman;  that  she 
knew  of  her  business  affairs,  knew  how  much  money  Mary 
Qutman  had,  and  in  what  bank  she  kept  it.  The  testi- 
mony also  sliowed  tl^at  Elsie  Waters  called  upon  the  de- 
fendant while  he  was  registered  at  the  Wellington  hotel 
under  the  name  of  Sanford,  talked  with  him  over  the  tele- 
phone at  various  times,  and  occasionally  met  him  on  the 
street.  There  was  some  evidence  tending  to  show  that 
the  signature  of  Elsie  Waters  resembles  that  of  the  sig- 
nature on  the  forged  check.  This  testimony  was  strenu- 
ously objected  to,  and  error  is  predicated  for  its  recep- 
tion. This  evidence  not  only  tended  to  identify  the  defend- 
ant as  the  man  who  uttered  the  check,  but  also  tended  to 
establish  a  guilty  knowledge  on  his  part  at  the  time  he 
uttered  and  published  it.  There  was  also  a  letter  intro- 
duced in  evidence,  written  by  Elsie  Waters  to  Mary  Sut- 
man, which  was  mailed  in  Omaha  on  April  16,  some  two 
days  prior  to  the  time  the  defendant  appeared  in  the  C^ity 
National  I^ank  of  Lincoln  and  presented  the  check  for  pay- 
ment. This  evidence  showing  the  close  acquaintance  of 
Elsie  Waters  with  the  defendant  is  material  and  com- 
petent. The  state  was  required  to  identify  the  man  who 
uttered  the  forged  check  as  the  defendant  on  trial,  and 
this  evidence  was  competent.  It  also  tended  to  show  the 
probability  of  the  defendant's  having  the  check  puri)ort- 
ing  to  be  signed  bj  Mary  Sutman,  as  well  as  the  knoM- 
edge  on  his  part  that  it  was  a  forgery.    We  are  therefore 
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that  all  of  thi8  evidence  was  material  and  eom- 

fendant's  contention  that  the  court  erred  in  re- 
e  testimony  of  one  John  Schmidt,  over  the  de- 
objection  that  bis  name  was  not  indorsed  upon 
aatioD.  It  appears  that  the  original  informa- 
lost,  and  by  agreement  of  the  parties  a  copy 
by  counsel  for  the  defendant  was  agreed  upon 

copy  of  the  original  information.  On  motion 
injy  attorney,  he  was  permitted  to  indorse  on 
tuted  information  the  names  of  the  witue^es 

indorsed  on  the  original  information.  Among 
lesses  was  the  name  of  John  Sclimitt.  Ohjec- 
nade  to  the  testimony  of  this  witness  txicause  his 

the  original  information  seems  to  be  spelled 
"  instead  of  "Sclimitt,"  as  it  appears  upon  the 
d  information.  It  would  seem  that  this  objec- 
nntliout  merit.  The  two  names  are  pronounced 
ike,  and  it  is  not  contended  that  they  were  used 
te  different  witnesses.  But,  as  a  matter  of  fact, 
red  to  the  same  person  whose  name  was  indorsed 
;inal  information. 

int  contends  that  the  court  erred  in  receiving 
e  the  clieck  made  by  one  E.  W.  Roberts  payable 
^anford.  This  check  was  in  a  picture  frame  he- 
it  Ciird  picture  found  in  the  trunk  of  the  defend- 
d  at  a  time  subsequent  to  his  arrest.  It  is  con- 
tlie  state  that  this  check  was  an  important  piece 
e,  in  that  it  tended  to  identify  Rowud  as  the  H. 
•d  who  stopped  at  the  Wellington  hotel  from 
to  April  26,  1912,  and  who  uttered  the  forged 
Lincoln  on  the  18th  day  of  that  month.     It  is 

tins  evidcuce  did  not  bear  directly  upon  the 
imitted  by  the  defendant,  but  it  served  to  iden- 
lan  who  did  commit  the  crime  with  the  defend- 
d  who  was  charged  with  its  commission.  The 
le  liad  in  his  pos-session  a  check  payable  to  H.  B. 
tal^en  in  connection  with  the  other  evidence 
31 
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which  we  have  previously  discussed,  was  competent  evi- 
dence to  connect  the  defendant  with  the  commission  of  tho 
crime  charged. 

Defendant  contends  that  the  court  erred  in  receiving 
the  testimony  of  one  Brouillette.  That  witness  testified 
that  he  took  Elsie  Waters  to  two  different  dances  in  April, 
1912;  that  on  one  occasiim  she  told  him  that  Mrs.  Kutman 
was  coming  back  from  Canada  because  there  had  been  a 
check  forged  on  her  for  |200.  It  appears  that  this  state- 
ment was  made  to  Brouillette  l)efore  it  was  known  that 
the  forged  check  in  question  had  been  passed.  This  testi- 
mony tended  to  show  a  plan  of  action  between  Elsie  Wat- 
ers and  the  defendant,  which  indicated  an  arrangement 
by  which  the  check  was  forged,  and  finally  presented  to 
the  bank  in  Lincoln  for  the  purpose  of  having  it  cashed. 
The  evidence  found  in  the  record  in  relation  to  the  con- 
duct of  Elsie  Waters  and  the  defendant,  together  with 
their  intimacy,  rendered  the  evidence  in  question  com- 
petent. 

Error  is  also  predicated  on  the  admission  of  the  testi- 
mony of  one  Scott  It  appears  that  he  was  employed  by 
the  insurance  (*()m])any  that  was  attempting  to  find  the 
man  who  had  defrauded  the  Omaha  and  Lincoln  banks. 
The  witnesvS  was  present  at  the  time  the  room  and  trunk 
of  defendant  were  searched  immediately  subsequent  to 
his  arrest.  He  testified  that  he  found  among  those  effects 
the  check  signed  by  Roberts,  a  pawn  ticket  signed  by  the 
name  of  W.  S.  Sanford,  which,  was  issued  by  one  L.  Gold- 
man of  Kansas  City  under  No.  9502.  It  appears  that 
when  Scott  examined  the  effects  of  the  defendant  he  made 
a  memorandum  in  regard  to  the  pawn  ticket,  and  reported 
the  same  to  a  detective  office  at  Kansas  City,  after  which 
he  destroyed  his  memorandum.  The  witness  remembered 
the  number  of  the  pawn  ticket  which  was  signed  by  W.  S. 
Sanford,  but  was  compelled  to  refer  to  a  copy  of  his  re- 
port to  identify  the  date,  which  was  March  20,  1912.  This 
testimony  was  competent  under  the  rule  announced  in 
Erdman  v.  mate,  90  Neb.  642,  651. 
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rs  from  the  evidence  that  the  defendant  wais 
the  name  of  W.  8.  Raymond;  that  he  was 
>maha  under  the  name  of  H.  B.  Sanford.  There 
le  record  evidence  of  expert  witnesses  on  Iiand- 
the  effect  that  the  same  man  slffned  W.  B.  San- 
pawn  ticket,  and  H.  B.  Sanfonl  on  the  register 
ington  hotel  in  Omaha,  and  on  the  register  of 
11  Honse  in  Kansas  City. 

>ossible,  within  the  limits  of  this  opinion,  to 
of  the  80  assignments  of  error  contained  in 
but  all  of  them  have  heen  carefully  considered, 
view  the  record,  thi-  evidence  objected  to  was 
and  was  properly  admitted,  and  this  is  suffi- 
?r  to  those  asKifjumcnts. 

tended  that  tlie  court  erred  in  giviiig  to  tin- 
ction  No.  5.  It  was  the  theory  of  the  defend- 
was  not  in  tlie  city  of  Lincoln  at  the  time  the 
obtained  on  the  forged  check  at  the  City  Na- 
:,  hut  was  in  the  city  of  Kansas  City.  Instruc- 
stated  the  law  relating  to  that  defense.  The 
ion  to  the  instruction  is  the  use  of  the  words, 
show  wliat  is  known  as  an  alibi."  It  is  argued 
spression  is  a  diKparagement  of  the  defense, 
tiis  objection  is  too  tei;linical  to  receive  serious 
m.  A  like  instruction  was  given  by  the  court 
F«7e  V.  State.  62  Neb.  371,  where  it  was  said: 
uction,  we  think,  is  not  subject  to  any  just 
There  was  evidence  in  the  instant  case  tend- 

an  alibi,  and  the  court  )iroperly  put  the  qiien- 
the  jury  by  the  instruction  complained  of. 
It  is  contended  that  the  evidence  was  insufB- 
itain  the  verdict.     As  we  view  the  record,  tlie 
d  by  Mary  Sutman  tliat  the  check  in  question 

It  was  shown  by  the  testimony  of  Neil  Dunn. 
on  clerk  for  the  City  National  Bank  of  Lin- 
Iie  defendant  in  tliis  case  came  into  the  bank 
and  11:30  o'ch)ck  on  April  lit,  1912,  and  pre- 
lieck  to  have  it  cashed.    Payment  uas  refused ; 
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but,  at  tlie  sn^'i^estion  of  the  witness,  Rownd  left  the  check 
with  him  for  collection.  He  testified  that  he  saw  Bownd 
write  on  the  back  of  the  check  the  name  "C.  A,  Clarf 
The  check  was  sent  to  the  Omaha  National  Bank  fop  col- 
lection. On  April  22  the  City  National  Bank  was  noti- 
fied that  the  Omaha  National  Bank  had  credited  it  with 
the  amount  of  the  check,  and  on  April  25,  about  11  o'clock, 
or  shortly  afterwards,  Mr.  Rownd,  the  defendant,  entered 
the  front  door  of  the  City  National  Bank,  approached  the 
desk  of  the  witness  Dunn,  who  handed  him  a  cashier's 
check  for  the  amount  of  the  forged  check,  less  collection. 
The  defendant  immediately  indorsed  it,  took  it  to  the 
paying  teller,  and  there  secured  the  money.  The  witness 
Dunn  positively  identified  Rownd  as  the  person  who 
cashed  this  fraudulent  check  in  his  bank.  The  identifi- 
cation seems  to  be  complete  and  positive.  It  is  true  that 
Dunn  admitted  on  cross-examination  that  he  was  not  in- 
fallible, but  he  was  positive  that  the  defendant  was  the 
man  who  obtained  the  money  on  the  forged  check.  This 
evidence,  if  believed  by  the  jury,  would  be  sufficient  to 
sustain  the  conviction. 

The  state  also  showed  by  Harold  and  Sadie  Hamilton, 
proprietors  of  the  Wellington  hotel  in  Omaha,  that  the 
defendant  William  S.  Rownd  registered  at  their  hotel 
April  23,  1912,  as  H.  B.  Sanford,  and  remained  there 
until  April  26.  They  related  so  many  details  about  his 
visit  that  it  is  hardly  possible  that  they  ccmld  be  mistaken 
about  him.  He  was  blind  in  one  eye,  and  wore  a  glass 
eye.  This  was  noticed  by  the  Hamiltons  at  the  time  he 
was  their  guest.  It  api>ears  that  he  fre(|uently  came  to 
the  desk  and  talked  with  them,  and  on  one  occasion  got 
locked  in  liis  room,  and  had  to  come  down  on  the  fire 
escape.  Tli(\y  also  had  some  controversy  with  him  at  a 
time  he  was  entertaining  Elsie  Waters  in  his  room.  These 
matters  tend  to  show  that  the  Hamiltons  could  not  be 
mistaken  in  identifying  the  defendant  aB  H.  B.  Sanford. 

The  state  also  showed  that  in  Rownd's  effects  was  the 
check  made  payable  to  H.  B.   Sanford.     Defendant  ad- 
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mitted  that  he  was  in  Kansas  City  on  May  19,  and  the 
register  of  the  Blossom  House  in  that  city  contains  his 
signature  on  that  date  as  H.  B.  Sanford.  It  appears  that 
that  signature  was  written  by  the  same  man  who  regis- 
tered as  H.  B.  Sanford  in  Omaha.  The  state  showed  the 
intimate  acquaintance  between  Sanford  and  Elsie  Waters, 
the  niece*  of  the  defendant,  by  several  witnesses.  This 
tended  to  identify  the  man  Sanford  as  the  defendant 
Bownd,  and  also  tended  to  show  the  guilty  knowledge  of 
the  defendant  in  passing  the  forged  check.  The  state  fur- 
ther showed,  by  expert  witnesses  on  handwriting,  that 
the  name  C.  A.  Clark,  as  indorsed  on  the  fraudulent  check, 
and  the  name  C.  A.  Clark,  written  on  what  is  called  ex- 
hibit 1,  which  is  in  evidence,  were  written  by  the  defend- 
ant, and  were  written  by  the  same  man.  The  state  also 
showed  by  several  expert  witnesses  that  the  man  who. 
wrote  the  name  H.  B.  Sanford  on  the  hotel  register  in 
Omaha  signed  W.  S.  Sanford  to  the  pawn  ticket  in  Kansas 
City. 

It  further  appears  that  Elsie  Waters  knew  that  the 
check  in  question  had  been  forged,  and  that  Mary  Sutman, 
whose  name  appeared  to  be  signed  to  it,  was  absent  from 
the  citv  of  Omaha,  and  was  in  Canada  at  the  time  the 
check  was  presented  for  payment;  that  communication 
could  not  be  had  with  Mary  Sutman  until  a  sufficient  time 
would  elapse  to  secure  its  collection ;  that  a  sufficient 
amount  of  money  was  deposited  in  the  Omaha  National 
Bank  by  Mary  Sutman  to  pay  the  check,  and  that  defend- 
ant and  Elsie  Waters  were  together  at  Excelsior  Springs 
and  Kansas  City  after  the  check  in  question  was  paid. 
It  is  true  that  defendant  produced  the  depositions  of  four 
persons  who  declared  that  Rownd  was  in  Kansas  City 
during  the  time  the  forged  check  was  cashed  in  Lincoln. 
Upon  this  question  there  was  a  clear  conflict  of  testimony ; 
but  it  was  the  province  of  the  jury  to  determine  the  effect 
of  this  evidence. 

It  may  be  further  said  that,  if  the  jury  believed  the  tes- 
timony of  the  state's  witnesses,  it  showed  that  Sanford 
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WHS  at  tlio  WVllitifjloD  hotel  in 
of  April,  1912,  to  the  26th  of 
time  the  clipck  in  question  ws 
liy  the  biiiik  in  Linooln,  and  it 
the  defendant  could  come  to  Li 
act  huKiness,  if  he  so  desired, 
thuB  be  seen  about  the  hotel  i 
each  day  during  the  whole  tii 
Wellington  hotel. 

As  we  view  the  evidence,  it 
verdict,  and  finding  no  prejudi 
judgment  of  the  district  court 

Lfhton,  J.,  not  sitting. 


Frank  Iams,  appbllbe,  v.  W 

APPBLLA 

TaxD  Mabch  38, 19 

Constitutional  t«w;  Officers:  Sta 
aL-t  of  April  10,  1911,  which  atte) 
tlon  board  and  to  vest  the  Bsme 
and  JuriBdlctlon,  Is  In  conflict  wl 
coDstltiittoii,  which  specif r  the  pi 
tute  the  executive  department  o 
other  executive  state  otDce  ahall 
duties  now  devolving  upon  offlcf 
stltution  shall  tie  performed  hy  t 
t).  Porter.  G9  Neb.  203. 

Appeal   from  the  district  c 
Jambs  N.  Paul,  Judge.    Affin 

(Irnnt  G.  Martin.  Attorney 
A  yreii,  for  appellante, 

John   Jj.   Webster,  WilHam 
T>oyle,  contra. 
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Letpon,  J. 

This  is  an  action  to  restrain  the  stallion  registration 
board  createfl  by  the  act  of  April  10,  1911  (laws  1911,  ch. 
1),  from  collecting  the  fees  prescribed  in  that  act  for  the 
examination  of  stallions,  for  the  renewal  of  the  ce^tificate^^ 
provided  for  by  the  act,  and  for  recording  transfers  of 
ownership,  and  from  further  enforcing  the  provisions  of 
the  act.  The  petition  alleges  that  the  defendants,  whil<» 
pretending  to  act  under  the  statute,  have  interfered  with 
the  sale  of  horses  by  the  plaintiff;  that  the  market  valur 
of  his  horses  has  been  reduced  and  depreciated  and  his 
business  injured,  and  that  the  board,  unless  restrained, 
will  continue  its  unlawful  interference  with  his  business. 
It  is  further  alleged  that  the  act  violates  the  constitution 
of  the  state  of  Nebraska  in  a  number  of  its  provisions,  and 
is  therefore  void.  The  admissions  in  the  answer,  together 
with  the  evidence,  practically  substantiate  the  main  al- 
legations of  fact  in  the  petition.  The  district  court  found 
that  the  facts  stated  in  the  petition  were  true,  and  further 
found  that  the  act  in  question  was  unconstitutional  as 
"an  unlawful  attempt  to  create  state  executive  officers  in 
violation  of  sections  1  and  26,  art.  V  of  the  constitution 
of  the  state  of  Nebraska,"  and  granted  the  relief  prayed. 
The  defendants  appeal. 

Section  1,  art.  V  of  the  constituticm  of  the  state  of  Ne- 
braska, is  as  follows:  "The  executive  department  shall 
consist  of  a  governor,  lieutenant  governor,  secretary  of 
state,  auditor  of  public  accounts,  treasurer,  superintend- 
ent of  public  instruction,  attorney  general,  and  commis- 
sioner of  public  lands  and  buildings,  who  shall  each  hold 
his  office  for  the  term  of  two  years  from  the  first  Thurs- 
day after  the  first  Tuesilay  in  January  next  after  his  elec- 
tion, and  until  his  successor  is  elected  and  qualified: 
Provided,  however,  that  the  fii*st  election  of  said  officers 
shall  be  held  on  the  Tuesday  succee<ling  the  first  Monday 
in  November,  1876,  and  each  succeeding  election  shall  bo 
held  at  the  same  relative  time  in  each  even  year  there- 
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after.  The  governor,  secretary  of  state,  auditor  of  public 
accounts,  and  treasurer,  shall  reside  at  the  seat  of  goyem- 
ment  during  their  terms  of  office,  and  keep  the  public 
records,  books  and  papers  there,  and  shall  perform  such 
duties  as  may  be  required  by  law/' 

Section  26  of  the  same  article  provides:  "No  other 
executive  state  office  shall  be  continued  or  created,  and 
the  duties  now  devolving  upon  officers  not  provided  for  by 
this  constitution  shall  be  performed  by  the  officers  herein 
created." 

The  fundamental  question  presented  in  this  case  is 
whether  the  act  of  1911  violates  these  provisions  of  the 
constitution.  Much  condensed,  the  main  provisions  of 
the  act  are,  as  follows: 

Section  1  provides,  in  substance,  that  every  owner  or 
keeper  of  any  stallion  or  jack  kept  for  public  service  or  for 
sale,  exchange  or  transfer,  shall  jwocure  a  certificate  from 
the  stallion  registration  board,  "which  shall  be  composed 
of  the  following  named  officers :  The  secretary  of  the  Ne- 
braska state  board  of  agriculture,  the  professor  of  animal 
husbandry  of  the  University  of  Nebraska,  and  the  deputy 
state  veterinarian." 

Section  2.  In  order  to  obtain  such  certificate,  there  shall 
be  presented  to  said  stallion  registration  board  an  affidavit, 
signed  by  a  veterinarian,  who  shall  be  approved  and  ap- 
pointed by  said  board,  to  the  effect  that  he  has  personally 
examined  such  stallion  or  jack,  and  that  to  the  best  of  his 
knowledge  and  belief  it  is  free  from  certain  specified  dis- 
eases; and  if  the  animal  is  pure  bred  there  shall  also  be 
presented  a  certificate  of  registration  issued  by  certain 
specified  stud  book  associations.  The  act  further  requires 
that  the  certificates  issued  shall  bear  the  signature  of  the 
inspector  and  the  stallion  registration  board,  and  shall 
have  attached  the  official  seal  of  the  board;  provides  for 
the  annual  re-examination  of  the  animals;  that  the  board 
shall  have  power  to  revoke  certificates  for  cause;  requires 
the  posting  of  the  certificate  or  a  copy  of  the  same  by  the 
owner  at  the  place  of  service,  the  recording  of  the  certifi- 
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catee  by  tlie  board,  the  issuance  by  the  board  of  certificates 
of  transfer  of  ownership  in  case  of  the  saJe,  exchange  op 
transfer  of  each  animal;  and  provides  for  the  collection 
of  fees  for  the  issuance  and  renewal  of  certificates.  The 
funds  thus  derived  shall  be  used  by  the  board  "for  the 
printing  of  certificates,  clerical  service,  payment  of  inspec- 
tors, and  the  publication  of  an  annual  report  which  shall 
contain  an  alphabetical  list  of  stallions  and  jacks  which 
Jiave  been  granted  certificates  and  such  other  information 
as  will  tend  to  promote  the  best  interests  of  the  horse 
breeding  industry  in  Nebraska,"  It  also  provides  that  a 
violation  of  the  provisions  of  the  act  shall  be  a  misde- 
meanor punishable  by  fine  or  imprisonment  or  both. 

The  appellants  argne  that  it  was  not  the  intention  of  the 
makers  of  the  constitution  that  all  administrative  state 
offices,  except  those  named  in  section  1,  art.  V,  should  be 
abolished,  and  the  establishment  thereof  barred  for  the 
future  by  section  26  of  the  article,  and,  to  illustrate,  say 
there  was  at  that  time  a  warden  of  the  state  penitentiary, 
and  a  superintendent  of  the  Nebraska  hospital  for  the 
insane,  who  were  each  the  chief  executive  officers  respec- 
tively of  the  institutions  named,  were  paid  by  the  state, 
and  charged  with  the  duty  of  general  superviision  over  the 
persons  employed  in  such  institutions,  and  nrgiie :  "Surely 
there  is  more  reason  for  holding  that  the  warden  of  the 
state  penitentiary  and  the  superintendent  of  the  Nehra-slca 
hospital  for  the  insane,  who  receive  substantial  remunera- 
tion from  the  state  for  their  services  and  have  charge  of 
important  state  institutions,  are  executive  state  officers 
than  there  is  for  holding  that  the  members  of  the  stallion 
.  registration  board,  who  receive  no  compensation  what- 
ever for  their  services  rendered  as  members  of  s;iid  board, 
are  such  officers."  They  also  argue  that  this  court  in 
Wallace  v.  State,  91  Neb.  158,  has  upheld  the  constitu- 
tionality of  the  "Indeterminate  Sentence  Law,"  which  es- 
tablished a  state  prison  board,  and  that  the  powers  of  this 
Tward  are  as  executive  in  character  as  those  of  the  stallion 
registration  board.  They  also  cite  In  re  Barnes,  83  Neb. 
443,  as  upholding  their  views. 
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The  api^elloe  oont^'nds  that  the  language  of  the  consti- 
tation  18  plain  and  unambignons;  that  the  duties  of  the 
members  of  the  lioard  are  exeeutiye  in  character  and  state 
wide;  and  that  the  ordinary  significance  of  the  words 
used,  and  the  prior  decisions  of  this  courts  clearly  riiow 
that  the  memberH  of  the  board  would,  if  they  performed 
the  duties  impf>tied  upon  them  by  the  act,  be  hcriiders  of 
"an  executive  state  office." 

The  question  presented  is  not  a  new  one  in  this  state. 
In  1883,  only  eight  years  after  the  constitutional  conven- 
tion was  held,  and  while  the  memory  of  its  discussions 
must  have  been  fresh,  under  the  practice  then  prevailing, 
the  opinion  of  the  judges  of  this  court  was  taken  upon  the 
question  as  to  whether  railroad  commissioners  would  be 
state  executive  officers,  and  as  to  whether  such  an  office, 
if  created  by  the  legislature,  would  come  within  the  in- 
hibition of  the  constitution.  In  the  opinion  in  In  re  Rait- 
road  CommissionerH,  15  Neb.  679,  it  is  said:  "Even  were 
it  not  inhibited  by  other  clauses  of  the  constitution,  we 
do  not  think  that  it  is  desired  or  contemplated  to  invest 
such  railway  commission  with  the  power  to  make  laws,  at 
even  to  interpret  or  apply  them,  but  that  such  duties 
would  be  to  aid  in  carrying  the  laws  into  effect.  Hence 
their  duties  would  be  executive,  and  if  state  officers,  if 
paid  out  of  the  state  treasury,  and  their  field  of  duty  co- 
extensive with  the  territorial  limits  of  the  state,  they  would 
be  state  executive  officers."  As  a  necessary  consequence, 
it  was  held  that  the  creation  of  such  an  office  was  in- 
hibited by  s(Htion  26.  See,  also.  In  re  Appropriations,  25 
Neb.  662. 

In  another  case,  when  passing  upon  the  question  of  the 
validity  of  an  act  of  1887,  providing  that  the  attorney 
general  with  four  other  specified  existing  state  officers 
shall  constitute  a  board  of  transportation,  it  was  insisted 
that  the  law  was  invalid  for  the  reason  that,  "under  the 
provisions  of  our  constitution,  no  such  board  could  be 
created  or  have  an  existence ;"  but  it  was  held  that,  since 
the  duties  of  the  board  were  imposed  upon  executive  offi- 
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rfalB  who  were  named  in  section  1,  art.  V  of  tiie  constitu- 
tion, the  provisions  of  section  26  were  not  violated.  In 
that  opinion  {Pacific  Express  Co.  v.  Cornell,  59  Neb.  304, 
175)  it  is  said:  "The  constitution  makers  sealed  the  door- 
ray  to  any  more  executive  state  oflftces,  and  must  have 
lone  so,  knowing  and  contemplating  the  future  growth 
ind  development  of  the  state  and  the  consequent  birth  and 
existence  of  further  duties;  and  their  manner  of  disposi- 
:ion  of  them  was  that  the  constitutional  officers  should 
ittend  to  them."  Following  this  decision,  ancl  that  in 
Vebraska  Telephone  Co.  v.  Cornell^  59  Neb.  737,  to  the 
tame  effect,  it  became  the  practice  in  this  stjite  to  create 
executive  boards,  the  members  of  which  were  composed 
)f  existing  state  officials;  and,  in  order  to  relieve  these 
>fflcerB  from  the  onerous  additional  duties  imposed  ^upon 
;hem,  the  several  acts  provided  for  the  employment  of 
ieputies  or  secretaries  to  aid  in  or  to  carry  on  the  ad- 
ninistrative  details  necessitated  in  the  work  of  the  board. 
Phese  acts  have  uniformly  been  upheld.  State  r.  Eskew, 
'A  Neb.  600 ;  Merrill  v.  State,  65  Neb.  509 ;  .Mc.lfahon  v. 
•ftate.  70  Neb.  722,  726,  The  validity  of  other  acts  making 
'xisting  state  officers  commissioners  of  certain  bureaus,  or 
nembers  of  certain  executive  boards,  as,  for  example,  the 
bureau  of  Printing,  the  State  Board  of  Equalization,  the 
?tate  Fire  Commissioner,  the  State  Board  of  Pharmacy, 
,he  State  Inspector  of  Oils,  the  State  Board  of  Health, 
he  State  Board  of  Irrigation,  and  other  executive  depart- 
nents,  has  never  been  questioned.  The  legislature  itself 
las  continuously  for  a  long  period  of  time  construed  the 
irovisions  of  section  26  as  prohibiting  the  creation  of 
itate  executive  boards  composed  of  members  other  than 
,be  executive  state  officers  named  in  the  constitution. 
iVhen  it  sought  to  establish  a  railroad  commission  with 
>Toad  executive  and  administrative  powers  and  duties 
iXteuding  throughout  the  state,  it  was  thought  necessary 
o  amend  the  constitution  in  order  to  allow  this  to  be 
lone  without  imposing  the  additional  burden  of  these 
luties  upon  the  existing  state  officera     In  1899  the  legis- 
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latiiro  attemi)tod  to  create  a  state  registry  of  brands  and 
marks  and  a  state  brand  and  mark  committee,  and  cattle 
owners  desiring  to  use  a  brand  or  mark  were  required  to 
certify  a  description  of  the  same  and  file  it  for  record.  The 
power  to  decide  as  to  the  right  to  use  such  a  bnmd  was 
conferred  upon  this  committee,  and  a  fee  was  required  to 
be  paid  by  the  applicant  for  recording  the  brand.  The 
duties  of  this  committee  were  state  wide,  and  their  com- 
pensation and  expenses  were  to  be  paid  out  of  the  fees 
derived  from  the  cattle  owners.  The  secretary  of  state 
was  made  a  member  of  the  committee,  as  well  bb  three 
reputable,  representative  stock  raisers  to  be  appointed  by 
the  governor  from- those  largely  interested  in  cattle.  The 
act  was  held  invalid  in  State  v.  Porter^  69  Neb.  203.  Judge 
Sullivan,  writing  the  opinion,  said:  "The  act  of  1899 
assumed  to  vest  the  brand  and  mark  committee  with  ex- 
ecutive powers  and  jurisdiction  throughout  the  state.  This 
being  so,  the  members  of  the  committee  would,  if  the  act 
were  valid^  be  executive  state  officers;  but  there  can  be  no 
executive  state  offices  other  than  those  mentioned  in  sec- 
tion 1,  art.  V  of  the  constitution.  The  legislation  we  are 
considering  was,  of  course,  abortive  and  void." 

We  can  see  no  substantial  diflference  in  principle  be- 
tween the  duties  and  powers  of  the  brand  and  mark  com- 
mittee and  those  of  the  stallion  registration  board.  Para- 
phrasing the  language  of  Judge  Sullivan,  the  act  of  1911 
assumes  to  vest  the  stallion  registration  board  with  execu- 
tive powers  and  jurisdiction  throughout  the  state.  This 
being  so,  the  members  of  the  committee  would,  if  the  act 
be  valid,  be  executive  state  officers;  but  there  can  be  no 
executive  state  officers  other  than  those  mentioned  in  sec- 
tion 1,  art.  V. 

We  can  see  no  force  in  the  argument  of  appellants  that 
the  offices  of  warden  of  the  state  penitentiary  and  super- 
intendent of  the  state  hospital  for  the  insane  are  state 
executive  offices,  and  that,  if  the  stallion  registration 
board  is  not  warranted  by  the  constitution,  these  offices 
are  also  unwarranted.    The  offices  named  are  not  within 
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!  execntive  oflQcers,  as  intended  by 
lieflned  by  this  court.  Their  juris- 
de,  but  is  coufined  to  certain  speci- 
The  case  of  Wallace  v.  State,  91 
Id  the  validity  of  the  act  of  1911, 
ointment  by  the  governor  of  a  state 
Evhose  duties  are  concerned  with  the 
of  prisoners  in  the  state  peniten- 
es  with  respect  to  the  final  pardon 
ers  are  merely  advisory  to  the  gov- 
by  appellants.  In  that  case  it  was 
scussion,  that  the  act  is  not  in  con- 
art.  V,  and  that  the  duties  of  the 
:  not  of  snch  a  character  as  to  bring 
ition  of  state  executive  officers.  It 
ed  in  the  opinion,  that  there  may  be 
the  constitutionality  of  some  of  the 
hut  the  court,  following  decisions  in 
iformity  with  the  settled  law  in  this 
pubt  in  favor  of  the  validity  of  the 

88  we  disregard  the  plain  language 
id  depart  from  its  settled  construc- 
liis  act  invalid.  In  so  far  as  it  at- 
executive  officers,  it  is  clearly  a  de- 
eviouR  custom  and  practice  of  the 
;)oses  of  the  act  seem  beneficial,  and 
isily  be  remedied  by  new  legislation. 
■  of  the  legislature  now  sitting,  if  the 
lave  satisfied  that  body  of  its  value 
state,  to  re-enact  its  provisions,  im- 
the  board  upon  the  state  officers 
ution;  and  we  hasten  to  pass  upon 
the  opportunity  may  be  afforded  so 

le  district  coort  is  right,  and  is 

AFFIBMESr. 
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Springfield  Fire  &  Marine  Insurance  Company,  ap- 
pellee, V.  Paul  Peterson,  appellant. 

Filed  March  28, 1913.    No.  17,043. 

1.  Gompromise  and  Settlement:  Conclusiveness.    After  an  agreement 

to  compromise  and  settle  an  actual  controversy  has  been  made  by 
the  parties  In  Interest,  the  original  matter  In  dispute  is  not  a 
proper  subject  of  suit  or  defense,  where  fraud,  mistake  or  duress 
in  procuring  the  contract  Is  not  pleaded. 

2.  Insurance:  Proof  of  Loss  :  Misstatements.    In  the  law  of  fire  insur- 

ance, a  misstatement  of  fact  in  the  proof  of  loce,  If  made  after 
the  Insurer  and  the  insured  have  entered  Into  a  contract  to  com- 
promise and  settle  the  damages  In  dispute,  Is  not  a  proper  subject 
of  suit  or  defense,  where  the  insurer  did  not  rely  upon  the  mis- 
statement, and  where  It  was  perfunctorily  made,  without  any 
fraudulent  intent. 

Appeal  from  the  district  court  for  Washington  county : 
William  A.  Redick,  Judok.     Reversed. 

Jefferis  &  Jlowell  and  Herman  Aye^  for  appellant. 

Greene^  Breckenridge,  (hirley  d  Woodroughy  contra. 

Rose,  J. 

This  is  an  action  for  money  had  and  received.  For  the 
term  of  one  year  from  March  23,  1909,  plaintifiF  insured 
defendant  against  loss  by  fire  to  the  extent  of  f  1,300  on  a 
linotype  and  |200  on  a  stereotyping  plant,  and  authorized 
concurrent  insurance,  which  was  written  in  the  Hartford 
Fire  Insurance  Company  to  the  extent  of  ?1,000  on  the 
linotype  and  3^200  on  tlie  stereotyping  plant.  The  build- 
ing containing  the  property  was  destroyed  by  fire  April 
27,  1909.  This  controversy  is  narrowed  to  the  insurance 
on  the  linotype.  Plaintiff's  proportion  of  the  liability, 
estimated  at  $889.67,  was  paid  to  defendant  June  7,  1909. 
To  recover  back  that  sum  is  the  purpose  of  this  suit.  In 
the  petition  the  relief  demanded  is  based  on  two  grounds : 
(1)  Defendant  was  not  the  sole  owner  of  the  property  at 
the  time  of  the  fire,  and  for  that  reason  was  not  entitled 
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to  any  indemnity  under  the  terms  of  his  policy,  (2)  In 
violation  of  his  insurance  contract,  he  procured  payment 
by  false  statements  in  his  proof  of  loss.  The  facts  con- 
stituting both  grounds  of  relief  were  denied  in  an  answer 
containing  an  affirmative  plea  of  the  compromise  and  set- 
tlement of  plaintiff's  proportion  of  the  loss  at  f  889.67.  In 
a  reply  plaintiff  denied  the  compromise  and  settlement, 
and  repleaded  that  payment  was  made  in  reliance  upon 
false  statements  made  by  defendant  in  his  proof  of  loss. 
The  case  was  tried  to  the  court  without  a  jury.  From  a 
judgment  in  favor  of  plaintiff  for  |616.87,  defendant  ap- 
peals. 

The  judgment  is  challenged  as  being  without  support 
in  the  pleadings  and  evidence.  That  plaintiff's  policy  was 
issued,  that  it  was  in  force  when  the  fire  occurred,  that 
the  linotype  was  damaged  to  some  extent,  are  facts  not 
open  to  controversy.  At  the  time  of  the  fire  defendant,  on 
the  record  made,  was  clearly  the  owner,  within  the  terms 
of  the  insurance  contract. 

The  other  ground  of  relief  pleaded  by  plaintiff  is  un- 
availing for  the  following  reasons:  Tlie  evidence  shows, 
without  contradiction,  that  before  proof  of  loss  was  made 
an  adjuster  of  plaintiff  saw  where  the  linotype  stood  in 
the  ruins  of  the  consumed  building.  He  had  the  same  op- 
portunity as  defendant  to  determine  the  nature  and  ex- 
tent of  the  damages.  After  the  terms  of  the  compromise 
had  been  agreed  upon,  the  proof  of  loss  was  made  by  de- 
fendant in  a  perfunctory  way,  without  any  intention  of 
misleading  or  defrauding  the  insurer.  That  the  state- 
ments therein  were  not  relied  upon  by  plaintiff  is  shown 
by  its  own  testimony.  Plaintiff  not  only  entered  into  the 
contract  of  settlement,  but  paid  the  loss.  The  compromise 
was  pleaded  and  proved  by  defendant.  In  absence  of 
fraud,  mistake  or  duress,  it  is  binding  on  the  parties. 
Home  Fire  Ins.  Co.  v.  Bredehoft,  49  Neb.  152;  GwYidy  v. 
Wiltse.  79  Neb.  280;  Blade  v.  Swedeburg  Elevator  Co.^  39 
Neb.  600 ;  Massillon  Engine  d  Thresher  Go.  v.  Prouty,  65 
Neb.  496.     The  truth  is  that  the  linotype  had  been  in  a 
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fire.  Falling  plaster  and  other  debris  had  covered  it  in 
the  ruins.  Both  parties  saW  the  situation.  The  machine 
was  injured.  There  was  a  loss  to  adjust  The  parties  were 
competent  to  make  an  agreement,  and  the  amount  of  dam- 
age  was  a  lawful  subject  of  contract  The  adjuster  and 
defendant,  each  apparently  relying  on  his  own  acumen, 
began  and  concluded  negotiations  for  a  settlement,  with- 
out uncovering  the  machine.  Evidence  directed  to  the 
issue  of  fraud  in  the  proof  of  loss  indicates  that  defend- 
ant had  the  better  of  the  bai^ain,  that  this  was  not  dis- 
covered until  after  the  linotype  had  been  uncovered  and 
cleaned,  and  that  the  debris  had  protected  it  Plaintiff 
denied  the  settlement,  but  was  mistaken.  It  did  not  plead 
fraud,  mistake  or  duress  resulting  in  an  unconscionable 
settlement.  Such  a  plea  was  necessary  to  relief  based  on 
that  ground,  Gandy  r.  Wiltse,  79  Neb.  280.  It  follows 
that  the  relief  granted  to  plaintiff  was  outside  of  the 
pleadings  and  evidence.  The  judgment  is  therefore  re- 
versed and  the  cause  remanded  for  further  proceedings. 

BEvjskSED. 


Paul  Peterson,  appellant,  v.  Haetpord  Fibh  Insubanoe 

Company,  appellee. 

Piled  Mabch  28, 1913.    No.  17,044. 

Judgment:    Pi^adino  and  Proof.    A  judgment  granting  relief  outside 
of  the  pleadings  and  evidence  is  erroneous. 

Appeal  from  the  district  court  for  Washington  county: 
William  A.  Redick,  Judge.    Reversed. 

Jefferis  d  Hoicell  and  Hermann  Aye^  for  appellant. 

Oreene,  Breckenridge,  Gurley  &  Woodraugh^  contra. 

Rose,  J. 

This  is  an  action  to  recover  fire  insurance  under  a  con- 
tract of  compromise  and  settlement   fixing  the  loss  at 
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3  term  of  one  year  from  March  23,  1909, 
id  plaintiff  against  loss  by  fire  to  the 
«n  a  linotype  and  f200  on  a  steretoyping 
jrized  concurrent  insurance,  whioh  was 
>ringfield  Fire  &  Marine  Insurance  Com- 
it  of  fl^OO  on  the  linotype  and  f200  on 
plant.  The  building  containing  the  prop- 
yed  by  fire  April  27,  1909.  Plaintiff 
omiee  and  settlement  of  defendant's'  pro- 
as at  $711.11.  In  its  answer  defendant 
romise  and  eettlement,  and  pleaded  the 
jes:  (1)  Plaintiff  was  not  the  sole 
perty  at  the  time  of  the  fire,  and  for  that 
atitled  to  any  indemnity  under  the  terms 
t)  In  violation  of  his  insurance  contract, 
itements  in  his  proof  of  loss  and  thus  in- 
urance.  The  axue  was  tried  to  the  court 
From  a  judgment  in  favor  of  plaintiff  for 
has  appealed. 

decided  on  the  identical  evidence  con- 
ificld  Fire  rf  Marine  Ins.  Co.  v,  Peterson, 

for  ttie  reasons  therein  stated  the  result 
same. 

granting  relief  to  defendant,  being  out- 
I  and  evidence,  is  reversed  and  the  cause 
rther  proceedings. 


I  Wolf,  appellee,  v,  Albert  Rbtzlapp, 

APPELLANT. 

LED  Mabch  28. 1913.    No.  17,087. 

roNs:    Harmlehb  Error.    HarmleBS  error  In  an  In- 
I  Jury  la  not  ground  for  reversing  a  judEment  on 

TOR  New  Trial  ;    Excbbsive;  Vbedict.    Where  the 
questioned  as  ezceaelTe  In  the  motion  for  a  new 
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trial p  mere  excess  in  the  amount  of  recoveir  is  not  reviewable 
under  the  assignment  that  the  rerdict  is  not  sustained  by  the 
eyidence. 

Ai'PKAL  from  the  district  court  for  Lancaster  county: 
WiLLAKD  E.  Stewart,  Judge.    Affirmed, 

T.  •/.  Doyle  and  G.  L.  De  Lacy,  for  appellant 

Morning  d  Ledtcith,  contra. 

Rose,  J. 

Defendant  broke  the  fibula  and  the  tibia  of  his  left  leg, 
and  employed  plaintiff,  who  is  a  physician  and  surgeon,  to 
reduce  and  treat  the  fractures.  For  professional  services 
rendered  and  expenses  incurred  between  March  16,  1910, 
and  April  20,  1910,  plaintiff  brought  this  suit  to  recover 
?239.35.  Defendant  admitted  plaintiflTs  employment, 
but  pleaded  malpractice,  and  demanded  damages  in  the 
sum  of  f5,000.  Upon  the  verdict  of  a  jury,  judgment  was 
rendered  in  favor  of  plaintiff  for  $250.50.  Defendant  ap- 
peals. 

Complaint  is  first  made  of  the  following  instruction: 
"If  you  find  for  the  plaintiff,  you  will  so  say  by  youf 
verdict.  If  you  also  find  for  the  defendant  on  his  damage 
claim,  you  will  deduct  the  larger  item  from  the  smaller, 
as  the  case  may  be,  and  return  a  verdict  accordingly." 

The  criticism  is  that  the  jury  were  permitted  to  allow 
plaintiff  compensation  for  professional  services,  and  to 
awaj'd  damages  for  malpractice  growing  out  of  the  same 
services,  though  one  claim,  if  established,  would  neces- 
sarily defeat  the  other.  If  the  iwsition  thus  taken  is  cor- 
rect, it  is  clear  that  defendant  was  not  prejudiced  by  the 
instruction,  because  the  verdict  shows  on  its  face  that  the 
jury  specifically  found  in  favor  of  plaintiff  for  the  full 
amount  of  his  claim,  and  against  defendant  on  his  cross- 
petition  for  damages.  The  occasion  for  deducting  one 
claim  from  the  other,  therefore,  did  not  arise. 

The  correctness  of  the  following  instruction  is  also 
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s  the  duty  of  a  patient  to  exercise  or- 
prudence,  and  obey  all  reasonable  in- 
y  the  surgeon,  and  if  he  fails  in  these 
plications  arise  in  the  matter  of  healing 
uries  being  treated  by  the  snrgeon,  and 
9  are  such  as  may  have  been  caused  by 
lary  care  and  prudence  on  the  patient's 
ilure  to  obey  reasonable  instructions  of 
lurden  is  upou  him  to  show  that  such 
infavorable  results  were  not  due  to  his 
lary  care  and  prudence,  but  were  due  to 
R-ant  of  skill  of  the  surgeon." 
I  cannot  be  approved  as  an  accurate 
law  applicable  to  the  issues  and  facts. 

it  as  an  erroneous  direction  that,  in  an 
ctice,  the  burden  is  on  a  patient  charg- 
prove  that  complications  or  unfavorable 
due  to  contributory  negligence  on  his 
but  not  deciding,  that  the  position  thus 
nt  is  tenable,  should  the  judgment  be 
iving  of  the  instruction  quoted?  In  an- 
ion, further  details  of  the  case  must  be 
injury  occurred  on  a  highway  while  de- 
Lg  on  a  wagon  load  of  lumber,  with  bis 
tlie  front  end.  A  horse  kicked  him  and 
lelow  the  knee.  Both  bones  were  broken 
ough  the  flesh,  causing  ugly  lacerations. 

he  drove  to  the  home  of  his  brother, 
lere  within  an  hour,  dressed  the  wounds, 
ires,  so  he  says,  and  wrai)ped  tiie  leg  in 
1  of  wire  and  wood.  The  splint  was 
ff  after  his  arrival.  It  is  described  by 
it  posterior  splint."  The  evidence  shows 
uently  used  by  skilful  and  careful  sur- 
three  days  the  patient  was  taken  a  short 
ne  of  his  parents.  After  a  week  or  more 
0  his  own  home.  There  lie  liad  the  at- 
:  and  her  mother.    Nearly  every  day  for 
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five  weeks  after  the  injury,  plaintiff  removed  the  bandages 
and  drossed  the  wounds.  He  frequently  stated  to  defend- 
ant that  the  fractures  had  been  properly  reduced,  and  that 
conditions  and  improvement  were  satisfactory,  consider- 
iuR  tlie  nature  of  the  injuries.  The  fears  of  the  patient 
were  often  aroused  by  his  wife  and  mother-in-law,  who 
discussed  the  danger  of  blood-poisoning  and  censured  the 
l)hysician.  Defendant  became  dissatisfied,  complained  of 
the  treatment  and  consequent  suffering,  feared  blood- 
poisoning,  discharged  plaintiff,  and  employed  Dr.  Finney, 
who  removed  the  splint,  broke  whatever  union  had  been 
formed,  treated  and  dressed  the  wound,  placed  the  bones 
in  apposition,  and  put  the  leg  in  a  plaster  cast.  Dr.  Fin- 
ney's testimony  tends  to  prove  that  a  complete  use  of  the 
broken  leg  wcmld  not  have  been  restored  without  a  change 
of  conditions  as  he  found  them.  That  defendant  will  en- 
tirely recover  from  his  injuries  is  not  now  questioned. 
Jhe  principal  charges  of  negligence  imputed  to  plaintiff 
a IV  that  he  failed  to  replace  the  broken  ends  of  the  bones 
in  true  apposition;  that  the  leg  below  the  fractures  was 
left  in  an  unnatural  or  crooked  position;  and  that  the 
splint  used  did  not  properly  immobilize  the  limb.  In  all 
of  these  particulars  the  evidence  is  sufficient  to  sustain  a 
finding  that  plaintiff  in  performing  his  professional  serv- 
ices was  neither  unskilful  nor  negligent,  though  the  testi- 
mony is  not  in  perfect  harmony  on  that  issue.  On  the 
witness-stand  defendant  himself  evinced  a  purpose  to  be 
both  truthful  and  candid.  The  verdict  of  the  jury,  how- 
ever, based  as  it  is  on  all  of  the  evidence,  determines  the 
fact  that  plaintiff's  services  were  skilfully  and  carefully 
performed.  Though  there  is  proof  that  in  a  few  minor 
particulars  directions  of  the  physician  were  not  strictly 
observed,  there  is  no  convincing  evidence  that  "complica- 
tions" or  "injuries"  came  from  that  source.  Plaintiff's 
own  testimony  virtually  shows  that  no  harm  was  caused 
by  disregarding  instructions.  He  testified  that  the  bones 
had  been  in  continuous  apposition  during  his  treatment, 
and  that  when  he  made  his  last  examination  before  being 
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id,  the  leg  was  in  its  Datural  position,  and  that 
•ies  were  improving  normally.  Defendant  had 
dangerous  infection.  His  wife's  testimony  indi- 
t  Dr.  Finney  nsed  considerable  force  in  breaking 
1  before  he  reset  the  bones.  In  one  of  the  instruc- 
jury  were  told  that  plaintiff  could  not  recover,  if 

had  been  placed  in  apposition  by  Dr,  Finney  for 
time.     With  the  record  and  the  evidence  in  the 

outlined,  it  does  not  appear  that  the  jury  were 
?  that  defendant  was  prejudiced  by  tlie  instruc- 
cised. 

leo  argued  that  the  recovery  is  excessive.  De- 
urges  this  point  on  the  ground  that  the  evidence 
;ient  to  sustain  the  judgment,  there  being  in  the 
>r  a  new  trial  no  assignment  that  the  verdict  is 
.  Mere  excess  in  the  amount  of  the  recovery 
i  corrected  on  appeal  in  that  way.  Hiniunnnd  v. 
,  56  Neb.  631;  Lowe  v.  Keens,  90  Neb.  565. 


Affirmed. 


\..  Eli>iott,  appellee,  V,  General  Construction 
Company,  appellant. 

Filed  March  28. 1913.    No.  17.112, 

Pahties:  Review.  In  the  title  of  b  petition,  tbe  naming  of 
le  A.  Elliott"  aa  plaintllT.  Instead  of  "Mattle  A.  BlUott.  ad- 
tratrlx  of  tbe  estate  of  Howard  Elliott,  deceased, "  Ib  not  a 
d  of  reversal  In  a  record  showing'  that  defendant  answered 
I  merlta  of  an  amended  petition  containing  the  correct  title, 
bat,  without  prejudice  to  defendant,  the  case  was  tried  aa  it 

had  been  no  such  defect 

and  Servant:  Ijtjubt  to  Sbhvaut:  AastrMPTios  of  Riskb. 
nployee  does  not  ordinarily  assume  risks  arising  from  con- 
is  beyond  his  knowledge  and  not  obvious  to  a  person  of  hta 
lence  and  understanding. 

;   Nbolioekce  of  Master.    A  maater  who  puts  an  in- 

lenced    servant  to   vork   In   a  hazardous    position   among 
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electric  power  wires  carrying  dangerous  currents  of  electricity, 
without  properly  instructing  him  in  regard  to  his  duties  and  with- 
out giving  him  specific  warning  of  incident  dangers  not  obTloua 
to  a  person  of  his  experience  and  understanding,  cannot  Justify 
such  conduct  by  showing  that  the  servant  had  represented  him- 
self to  be  an  experienced  lineman  in  telephone  work  involving  no 
danger  from  electricity,  where  the  master  knew  fn  advance  that 
the  servant  had  never  had  any  experience  in  working  among 
dangerous  wires. 

4.  Kegligence:  Question  fob  Jury.  Negligence  in  constructing  and  in 
using  electric  wires  carrying  dangerous  currents  of  electricity  is 
a  question  for  the  Jury,  where  the  evidence  on  that  issue  is  con- 
flicting. 

Appeal  from  the  district  court  for  Douglas  county: 
William  A.  Redick,  Judge.    Affirmed. 

Greene,  lireclxcnridge,  Qurley  d  Woodroughy  for  ap- 
pellant. 

W.  C.  Ijomhcrt  and  S.  L.  Winters,  contra. 

Rose,  J. 

While  Howard  Elliott  was  in  the  employ  of  defendant, 
he  came  in  contact  with  electric  wires  amon^  which  he 
was  working  at  the  top  of  a  pole  and  was  instantly  killed. 
This  is  an  action  by  his  mother  as  administratrix  of  his 
estate  to  recover  resulting  damages  in  the  sum  of  f25,000. 
Upon  a  verdict  of  a  jury,  judgment  was  rendered  in  favor 
of  plaintiff  for  f7,500.    Defendant  has  appealed. 

A  reversiil  is  demanded  because  the  mother  of  decedent 
brought  the  suit  in  her  own  name  instead  of  suing  for 
damages  as  administratrix.  It  is  true  that  the  title  of 
the  petition  is  defective  in  naming  "Mattie  A.  Elliott"  as 
plaintiff,  instead  of  "Mattie  A.  Elliott,  administratrix  of 
the  estate  of  Howard  Elliott,  deceased."  The  ruling  on 
this  point,  however,  is  adverse  to  defendant  for  the  follow- 
ing reasons :  In  the  body  of  the  petition  there  is  a  proper 
plea  that  plaintiff  is  the  duly  appointed  and  qualified  ad- 
ministratrix of  her  son's  estate.     An  amended  petition 
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(irrect  title  was  filed.  Before  trial  tlie  defect  was 
["ifically  culled  to  the  attention  of  the  court  by 
or  deinurrer.  Defendant  pleaded  to  tbe  merits  of 
;nded  petition.  Tlie  trial  would  not  have  pro- 
Jfferentl;  had  the  action  been  brought  in  the  name 
iministratpis.  It  was  shown  by  the  CTidence  that 
a  widow,  with  a  number  of  children,  and  that  her 
I  son  had  contributed  regularly  to  her  support, 
instructions  the  administratrix  was  treated  as 
,  and  in  her  representative  capacity  the  jury 
1  her  favor.  In  this  respect  tbe  jadgment  is  the 
Oefendant  was  not  prejudiced  by  the  irregularity 
;ed,  and  it  would  be  carrying  a  technical  objection 
»  reverse  the  judgment  on  this  ground, 
f  the  assignments  of  error  presents  this  question : 
re  an  erroneous  refusal  to  direct  a  verdict  in  favor 
dant  on  the  grounds  that  Elliott  accepted  employ- 
ith  full  knowledge  of  its  hazards;  that  his  death 

from  assumed  risks;  that  negligence  on  the  part 
idant  was  not  the  proximate  cause  of  his  death ; 
endant  was  not  negligent  in  locating  or  construct- 

wire  at  the  place  of  the  accident,  or  in  failing  to 
m  of  danger?  Attention  is  thus  directed  to  the 
i  submitted  to  the  jury.  By  means  of  extension- 
Ited  to  the  top  of  a  30-foot  pole  25  feet  above  the 

Elliott  was  engaged  with  other,  employees  in  ele- 
ilectric  power  wires  running  along  the  north  side 
ectric  street  railway  track  between  South  Omaha 
Iston.  Three  wires,  each  carrying  5,300  volts  of 
ty,  were  attached  to  insulated  pins  on  a  cross- 
ted  in  the  center  to  the  top  of  the  pole.  There  was 
at  each  end  of  the  cross-arm.  The  other  power 
IS  17J  inches  from  the  south  wire  and  35  inches 
e  north  one.  A  metal  trolley  bracket,  hanging 
!  street  railway  track,  swung  from  the  pole  31-J 
elow  the  cross-arm.  Two  concatenated  wires,  one 
le  other,  hung  over  the  street  car  track,  the  upper 
Dg  attached  to  an  insulated  pin  on  the  south  end 
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of  the  bracket  The  bracket  itself  was  supported  by  an 
iron  rod  running  from  the  outer  end  to  the  top  of  the 
pole.  The  upper  wire  is  the  messenger  and  bears  the 
weight  of  both,  while  the  lower  one  is  the  trolley  wire 
which  carries  electric  currents  and  applies  them  to  the 
trolley  on  the  street  cars.  The  trolley  wire  carried  500 
volts  of  electricity  and  the  messenger  wire  carried  practi- 
cally the  same  voltage.  In  addition  to  the  wires  described, 
a  small,  uninsulated  copper  wire  was  attached  at  one  end 
to  the  messenger  wire.  It  wound  around  the  metal  trol- 
ley bracket,  followed  it  nearly  to  the  i)ole,  ran  down  the 
pole  to  a  cluster  of  incandescent  lamps,  and  from  there, 
through  a  switch,  to  the  ground.  One  of  the  obvious 
effects  of  this  copper  wire  was  to  undo  the  insulation  pro- 
tecting the  trolley  bracket  and  the  iron  rod  from  the  elec- 
tric currents  carried  by  the  messenger  wire. 

It  will  thus  be  seen  that  within  three  feet  of  the  top  of 
the  i)ole  there  were  four  wires,  one  metal  trolley  bracket, 
and  an  inm  rod,  all  carrying  electricity.  Elliott  ascended 
the  pole  by  means  of  spur  climbers,  and,  to  prevent  fall- 
ing, fastened  himself  to  the  top  with  a  belt.  With  the 
upper  part  of  his  body  between  the  north  power  wire  and 
the  one  next  to  it,  and  his  left  foot  near  the  trolley  bracket 
and  the  copper  wire,  he  had  taken  a  postion  on  the  east 
side  of  the  pole,  intending  to  unscrew  the  nut  from  the 
bolt  which  held  the  cross-arm  in  place,  and  to  assist  in 
raising  the  cross-arm  on  extension-arms  already  bolted  to 
the  pole.  He  carried  a  metallic  brace  "and  bit,  either  at- 
tached to  his  belt  or  in  one  hand.  A  fellow  servant  on  the 
west  side  of  the  pole  a  little  lower  down  handed  him  a  12- 
inch  iron  monkey-wrench.  He  took  it  for  the  purpose  of 
unscrewing  the  nut  at  the  top  of  the  pole.  There  were 
sputtering  sounds.  The  brace  and  bit  fell  to  the  ground. 
His  body  swung  from  his  belt. 

The  pleadings  raised  these  issues:  Did  Elliott  assume 
the  risks  of  his  employment  knowing  the  conditions  and 
danger?  Was  defendant  guilty  of  negligence  in  failing  to 
properly  instruct  Elliott  of  his  danger  or  in  using  the  un- 
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I  coi.]ier  wire  connecting  the  messenger  with  the 
iracket  and  the  ground?  AVas  snoti  negligence 
imate  cause  of  Elliott's  death?  He  began  work 
July  12,  1909,  and  was  killed  the  next  day.  He 
r  before  worked  on  lines  carrying  dangerous  cur- 
)uring  the  two  days  he  had  been  in  defendant's 
lie  experience  with  high  voltage  wires  was  limited 
>r  five  poles.  The  danger  incident  to  his  work 
:  was  killed  existed  only  on  one  other  pole,  and 
lot  appear  that  he  had  unbolted  the  cross-arm 
Defendant  relies  on  testimony  of  the  manager 
tloyed  Elliott,  of  the  foreman  in  charge  of  the 
d  of  other  witnesses,  to  show  that  (he  employee 
■eseated  himself  to  be  an  experienced  lineman; 
mew  the  dangers  incident  to  such  service;  that 
een  told  of  the  dangers;  that  he  promised  to  be 
and  that  he  had  presented  himself  already 
for  a  lineman's  work.  The  court,  however,  was 
d  to  accept  all  the  testimony  of  this  nature  as 
e  of  the  issue.  The  manager  admitted  that 
)Id  him  his  work  as  a  lineman  had  been  confined 
one  lines  carrying  electricity  in  harmless  qnanti- 
The  manager's  warnings  of  danger,  as  shown 
'n  testimony,  were  general  in  their  nature.  Prom 
mrt  or  jury  might  properly  infer  that  they  were 
ded  for  a  lineman  who  was  cxi)erienced  in  work- 
ig  wires  carrying  dangerous  currents  of  electric- 
foreman  in  charge  of  the  work  in  hand  was  on 
or  near  it  when  the  accident  occurred.  He  ad- 
lat  Elliott  had  asked  him  about  the  danger,  and 
him  of  having  had  no  expi'rience  with  "hot 
Elliott  was  not  specifically  warned  of  tlie  danger 
pper  wire  and  the  bracket,  carrying,  as  they,  did, 
ge  of  the  messenger  wire,  running  beneath  the 
mtial  power  wires,  and  conimnnicating  with  the 
Nor  does  the  evidence  conclusively  show  that 
new,  or  should  have  known,  of  such  danger.  If, 
,  testim(my  that  Elliott  represented  himself  to 
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be  an  experienced  lineman  and  appeared  for  work  with  a 
lineman'8  outfit  is  nneontradicted,  both  the  manager  and 
the  foreman,  when  he  was  employed,  knew  he  had  no 
previous  experience  among  dangerous  wires  like  those  on 
the  pole  where  he  was  directed  to  work.  Not  having  such 
knowledge,  they  could  not  send  him  into  a  place  of  danger 
without  proper  instructions,  and  justify  their  conduct  by 
showing  that  he  represented  himself  to  be  an  experienced 
lineman  in  telephone  work  involving  no  danger  from  elec- 
tricity. When  all  the  circumstances  are  considered,  the 
evidence  is  sufficient  to  sustain  a  finding  that  EUiott^s 
knowledge,  experience  and  representations  did  not,  under 
well-sottled  rules  of  law,  prevent  a  recovery  on  the  ground 
that  he  assumed  the  risks  to  which  he  was  exposed.  The 
question  was  one  for  the  jury. 

Wns  there  evidence  tending  to  show  negligence  in  the 
use  of  the  uninsulated  copper  wire,  which  carried  elec- 
tricity along  the  trolley  bracket  to  the  ground,  and  in 
failing  to  specifically  warn  the  inexperienced  employee  of 
the  danger?  There  is  some  direct  proof  on  the  affirmative 
of  this  issue.  Exhibits  introduced  bv  defendant,  in  con- 
nection  with  other  evidence,  indicate  that,  except  for  the 
copper  wire,  the  trolley  bracket  would  have  been  protected 
by  an  insulated  pin  from  the  voltage  of  the  messenger 
wire.  There  was  the  same  necessity  for  insulating  the 
copper  wire  that  there  had  been  for  protecting  the  bracket. 
The  eflFect  of  using  the  copper  wire  in  the  manner  de- 
scribed, without  insulation,  was  to  make  three  unprotected 
conductors  to  the  pole  and  one  to  the  ground,  where, 
otherwise,  there  would  have  been  none.  The  evidence  of 
negligence  in  this  respect  is  sufficient. 

Was  the  negligence  proved  the  proximate  cause  of  El- 
liott's death?  Mere  contact  with  one  of  the  three  power 
wires  among  which  Elliott  was  working  did  not  cause  the 
accident.  This  is  shown  by  the  evidence.  When  Elliott 
was  at  the  top  of  the  pole  his  fellow  servant  told  him  that 
his  arm  was  against  a  wire.  He  replied:  "I  know  if 
An  electrician  to  whom  Elliott  had  first  reported  for  work 
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li:  "I  told  him  that  he  wanted  to  be  very  careful 
e  wires  in  handling  them,  if  be  bad  to  touch  tbem 
'  Of  tbe  three  power  wires,  the  one  by  the  pole  oo 
ith  siAe  was  tbe  nearest  to  Elliott's  left  side.  His 
)t  was  near  the  copper  wire  and  the  bracltet.  His 
:onld  have  been  caused  by  a  short  circuit  resulting 
limultaueous  contacts  with  two  power  wires,  or 
ne  power  wire  and  either  the  copper  wire  or  the 
L  If  death  resulted  from  contacts  with  two  power 
the  negligent  use  or  construction  of  the  copper  wire 
>t  a  contributing  cause.  The  other  explanation, 
If,  is  more  Bubstantisl.  Simultaneous  contact  above 
low,  when  the  conditions  are  observed,  could  have 
d  from  resetting  the  spurs  in  the  pole  or  from 
1  motions  of  the  limbs  or  the  body,  either  in  adjust- 
n  using  tools.  That  tbe  fatnlity  occurred  in  this  way 
lorted  by  proof  of  burns  on  the  left  arm  and  on  the 
,e,  by  an  opening  in  the  sole  of  the  left  foot,  and  by 
in  tlie  left  shoe.  Defendant  insists,  however,  that 
ter  theory  cannot  be  accepted,  because,  if  the  cur- 
ad  been  short-circuited  in  that  manner,  tbe  voltage 
ne  of  the  power  wires,  it  is  asserted,  would  liave 
the  small  copper  wire,  wliich  was  left  in  its  former 
on.  On  conflicting  evidence,  the  jury  found  other- 
id  settled  that  question  adversely  to  defendant.  In 
ew  of  all  tbe  evidence,  the  case  was  properly  sub- 
to  the  jury  witliout  error  in  the  instructions.  The 
I  on  evidence  are  also  approved, 
further  argued  that  tbe  judgment  is  excessive.  On 
tint  Judge  BARNES  and  the  writer  are  of  opinion 
e  recovery  exceeds  tbe  damages  proved  by  at  least 
On  the  contrary,  it  is  held  by  the  majority  that 
trict  court  did  not  err  in  sustaining  the  verdict  as 
id. 

Affibmed. 
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Dora  Bakeb,  app'ellbb,  v.  Central  Irrigation  District 

bt  al.,  appellants. 

Filed  March  28, 1913.    No.  17,022. 

1.  Waters:   Irrigation  Districts:    Lands  Subject  to  Assessment.    In 

order  to  subject  lands  to  the  payment  of  taxes  and  assessments 
for  the  support  of  an  irrigation  ditch,  the  boundaries  of  the  Irri- 
gation district  must  be  sufficiently  definite  and  certain  to  identify 
the  land  to  be  irrigated  thereby,  and  the  amount  thereof.  Section 
28,  art.  II,  ch.  93a,  Comp.  St.  1901. 

2.  :     :      Boundaries:      Description.    In    surveying    the 

boundaries  of  an  irrigation  district,  where  straight  lines  are  not 
followed,  meander  lines  should  be  set  out  with  sufficient  definlte- 
ness  to  substantially  Indicate  the  route  followed  and  to  identify 
the  lands  sought  to  be  embraced  within  the  district.  In  such  a 
case  a  description  by  metes  and  bounds,  which  would  be  sufficient 
in  an  ordinary  deed,  is  sufficient. 

3. :   :    :    .    In  making  such  a  survey,  a  call 

in  one  of  the  main  lines  or  courses,  "Prom  a  point  on  the  section 
line  about  800  feet  east  of  the  southwest  corner  of  section  10,  Tp. 
21,  R.  54,  thence  in  a  northeasterly  direction  to  the  east  line  of 
section  10,"  is  too  indefinite  and  uncertain  to  determine  how 
much  of  the  land  through  which  such  call  is  intended  to  run  is 
within  the  irrigation  district 

4. :   :   Assessments  :  Injunction.    In  a  suit  in  equity  by 

a  landowner  to  restrain  an  Irrigation  district  from  procuring  the 
taxation  of  her  lands  for  the  support  of  its  irrigation  ditch,  if  it 
appears  that  the  plaintiff  in  such  suit  has  in  fact  used  water  from 
the  defendant's  ditch,  upon  a  certain  number  of  acres  of  said 
land,  an  injunction  is  properly  refused  as  to  such  lands  so 
watered,  even  though  it  may  be  found  in  the  same  suit  that  plain- 
tiff's lands  generally,  by  reason  of  uncertainty  in  the  description 
of  the  boundaries  of  such  district,  are  not  taxable  therein.- 

Appeal  from  the  district  court  for  Scott's  Bluflf  county : 
Hanson  M.  Grimes,  Judge.    Affirmed. 

L.  L.  Raymond  and  James  E.  Philpott^  for  appellants. 

TF.  W.  White,  F.  A.  Wright  and  J.  G.  Mothersead, 
contra. 


a 
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FAWCETT,  J. 

[•Iaiiit[ff  is  the  owner  of  the  south  half,  and  the  north- 
it  quarter,  of  the  southwest  quarter,  and  tlie  southwest 
irter  of  the  soutlieast  quarter  of  section  10,  township 

range  54  west,  in  Scott's  Itluff  county.  The  defendant 
s  organized  for  the  purpose  of  purcliashig  the  canal 
1  franchises  of  the  Central  Canal,  which  purclmse  was 
,de  and  bonds  to  the  amount  of  $21,000  issued  for  carr7- 
;  out  the  purposes  of  its  orgauization.  Plaintiff  insti- 
«d  this  suit  in  the  district  court  for  Scott's  Bluff 
inty,  and  in  paragraph  3  of  her  petition  alleges;  "That 
ly  a  portion  of  said  land  is  within  the  boundaries  of 
d  irrigation  district,  although  said  irrigation  district 
s  taxed  all  the  said  land  for  irrigation  purposes.  That 
much  of  said  land  as  lies  south  and  east  of  a  line  com- 
ncing  800  feet  east  of  the  southwest  corner  of  said 
tion  10,  running  thence  in  a  mirtli easterly  direction 
til  it  intersects  the  east  line  of  section  10  at  a  point 
ith  of  where  the  east  line  of  section  10  intersects  the 
ith  bank  of  the  North  Platte  river,  was  never  included 

the  defendant  district.  That  an  exact  description  of 
i  laod  included  by  the  defendant  district  for  irrigation 
rposes  and  the  amount  thereof  cannot  be  given,  for  the 
ison  that  the  field  notes  of  the  survey  of  said  district 

not  show  the  point  on  the  east  line  of  said  section  10 
lere  the  straight  line  commencing  800  feet  east  of  the 
ithwest  corner  of  said  section  intersects  the  east  line 
*reof.  Plaintiff  statfls  that  from  natural  causes  but  a 
all  tract  of  plaintiff's  land  lying  north  and  west  of  the 
d  above  described  lands,  amounting  to  not  more  than 
,695  acres,  is  susceptible  of  irrigation  from  the  ditch 
the  said  company,  and  such  was  the  case  when  said  dis- 
ct  was  formed."  In  paragraph  7  the  petition  alleges: 
hat  plaintiff  has  frequently  requested  said  district  and 

otQcers  not  to  include  her  said  lands  within  the  hound- 
:eB  of  said  district,  and  to  exclude  the  same,  and  to  levy 

taxes  on  same  for  irrigation  purposes,  but  defendant 
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refuses  to  comply  and  still  refuses  to  do  so."  The  prayer 
is :  "Wlierefore,  she  prays  that  her  said  lands  be  declared 
nonassessable  for  irrigation  purposes  for  support  of  de- 
fendant district;  that  said  lands  be  detached  from  said 
district,  and  that  all  persons  acting  for  and  on  its  behalf 
be  enjoined  from  levying  or  assessing  taxes  against  said 
land  for  irrigation  purposes;  that  the  taxes  already  as- 
sessed be  declared  null  and  void,  and  that  the  cloud  upon 
her  title  to  said*  lands  be  removed,  and  she  have  such  other 
and  further  relief  as  equity  and  justice  may  require."  We 
have  quoted  all  of  the  petition  necessary  to  be  considered 
here. 

For  answer  to  paragraph  3  of  the  petition  defendant 
denies  the  allegation  that  the  land  lying  south  and 
east  of  the  line  referred  to  was  never  included  in  de- 
fendant district;  alleges  that  "the  said  ^straight  line,' 
commencing  800  feet  east  of  the  southwest  comer  of  sec- 
tion 10,"  is  only  assumed  so  to  be  by  plaintiflF  and  is 
fictitious;' avers  the  facts  to  be  "that  a  line  commencing 
at  said  point  800  feet  east  of  said  southwest  corner,  thence 
northeasterly,  east,  northeasterly,  etc.,  varying  in  the 
I>oints  of  the  compass  only  so  as  to  pass  over  the  most 
practicable  route  for  defendant's  canal  to  the  east  line  of 
section  10,  includes  within  defendant  district  all  of  plain- 
tiff's lands  as  were,  as  it  is  alleged  by  plaintiff,  never  in- 
cluded in  the  defend*ant  district;  •  ♦  •  that  the  last 
above  named  line,  so  including  plaintiff's  lands,  is  the 
line  so  commencing  800  feet  east  of  said  southwest  corner 
of  section  10;"  that  at  the  time  of  the  organization  of  de- 
fendant district  on  or  about  June  10,  1901,  plaintiff's 
said  lands  were  included  within  the  boundary  of  defend* 
ant  district;  that  all  of  said  lands  then  and  there  became, 
were,  and  ever  since,  and  now  are  a  part  of  the  real  prop- 
erty of  defendant  district,  and  as  such  are  subject  to  as- 
sessment and  taxation  for  the  payment  of  the  purchase  by 
defendant  of  the  central  ditch  and  all  its  rights  and 
franchises  for  the  use  of  defendant,  and  also  subject  to 
assessment  and   taxation  for  the  payment  of  all  other 
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liabilities  incurred  in  the  necessary  maintenance  and 
operation  of  said  central  ditch  for  the  use  and  benefit  of 
the  defendant;  that  90  acres  or  more  of  plaintiff's  lands 
included  within  the  boundary  of  defendant's  district  are 
irrigable.  As  to  paragraph  7  of  the  i)etition,  quoted 
above,  the  answer  is  a  general  denial.  The  reply,  in  sub- 
stance, is  a  general  denial. 

By  its  decree  the  court  found:  "That  the  boundaries 
of  the  defendant  district  are  so  indefinite  and  uncertain 
that  they  do  not  show,  nor  can  it  be  determined  there- 
from, just  how  much  of  plaintiflPs  land  is  within  the  de- 
fendant district;  that  the  plaintiff  has  used  water  to  ir- 
rigate 20.59  acres  of  her  land  set  out  and  described  in 
her  petition;  and  that  she  is  liable  for  the  taxes  levied 
and  assessed  for  such  number  of  acres.  The  court  further 
finds  that  plaintiff  is  entitled  to  the  injunction  prayed  as 
to  the  taxes  levied  and  assessed  against  139.41  acres  of 
her  said  lands;  that  injunction  against  the  assessment 
and  collection  of  taxes  for  irrigation  purposes  against  the 
20.59  acres  should  be  denied.*  To  which  findings  both 
plaintiff  and  defendant  separately  except.  The  court 
further  finds  that  it  is  without  jurisdiction  to  hear  and 
determine  just  what  lands  are  irrigable.  To  which  find- 
ing plaintiff  excepts."  Judgment  was  entered  in  accord- 
ance with  these  findings.  From  this  judgment  defendant 
appeals. 

It  will  be  observed  that  only  two  questions  are  really 
before  us  for  review:  (a)  Whether  or  not  the  court  erred 
in  holding  that  the  boundary  of  defendant  district  is  so 
indefinite  and  uncertain  that  it  cannot  be  determined 
how  much  of  plaintiff's  land  is  within  defendant  district; 
and  (b)  whether  the  court  erred  in  holding  plaintiff 
liable  for  the  taxes  upon  20.59  acres  of  land,  upon  which 
the  evidence  shows  she  had  actually  used  water,  instead 
of  upon  26,695  acres,  which  in  paragraph  3  of  her  peti- 
tion plaintiff  said  is  susceptible  of  irrigation  from  defend- 
ant district.  Upon  the  first  of  these  points  defendant 
argues  that  the  allegations  above  quoted  from  paragraphs 
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3  and  7  of  plaintiflTs  petition  constitute  an  admission  by 
plaintiff  that  her  land  is  in  defendant  district  We  are 
unable  to  concur  in  this  construction  of  the  pleading.  It 
will  be  observed  that  the  quotation  from  paragraph  3  of 
tlie  petition  consists  of  four  sentences.  If  the  allegation 
rested  upon  the  first  two' sentences,  it  might  possibly  bear 
the  construction  defendant  places  upon  it,  but  the  third 
sentence  precludes  that  construction.  In  that  sentence  it 
is  distinctly  allej^ed  that  the  description  of  the  land  in- 
cluded in  defendant  district  cannot  be  given,  and  states 
the  reason  why  it  cannot  be  done.  The  call  of  the  survey 
in  controversy  is :  "From  a  point  on  the  section  line  about 
800  feet  east  of  the  southw^est  corner  of  section  10,  Tp.  21, 
R.  54,  thence  in  a  northeasterly  direction  to  the  east  line 
of  section  10,  Tp.  21,  R.  54,  thence  north  on  said  section 
line  to  the  south  bank  of  the  North  Platte  river."  Who 
can  say  from  this  description  where  this  "northeasterly" 
line  would  strike  the  east  line  of  section  10?  It  cannot 
be  and  is  not  claimed  that  a  "northeast"  line  was  in- 
tended. Such  a  line  would  intersect  the  North  Platte 
river  some  distance  west  of  the  east  line  of  section  10,  and 
therefore  would  never  intersect  the  east  line  of  the  sec- 
tion. There  is  nothing  in  the  call  to  indicate  that  a 
meandering  line  was  intended,  such  line  to  correspond 
with  the  topograpliy  of  the  ground  over  which  it  was  being 
run,  so  that  the  east  line  of  the  section  might  be  reached 
by  following  the  desired  grade  of  the  ditch.  The  call  does 
not  read,  as  brief  of  counsel  for  defendant  suggests  it 
might  have  read:  "Thence  northeasterly  on  a  uniform 
grade  of  one  and  eight-tenths  foot  per  mile  to  the  inter- 
section with  the  east  line  of  said  section  10."  Even  such 
a  call  would  to  some  extent  be  uncertain,  for  the  reason 
that  one  surveyor,  in  running  such  a  line  to  the  east  line 
of  section  10,  might  survey  around  high  places  or  depres- 
sions, while  another  might  go  straight  through  the  former 
and  over  the  latter.  We  have  carefully  examined  the  evi- 
dence and  plats  submitted,  and  from  neither  are  we  able 
to  determine  where  this  so-called  northeasterly  line  would, 


JANUARY  TERM,  1913. 


[TeDtral  Irrigation  Dialricb 


T  the  course  indicated  by  defendant's  counsel 

reach  the  east  line  of  section  10. 
Lant  district  was  organized  Jnne  10,  1901. 
>e8  not  show  whether  it  was  organized  under 
B  of  section  28,  art.  II,  ch.  OSa,  Comp.  St 
r  section  2,  art.  Ill  of  that  chapter.  In  either 
:ription  under  consideration  is  insufficient, 
rt  II,  supra,  provide  that,  when  an  applica- 
priate  water  is  made,  "said  application  shall 
name  and  postoffice  addrese  of  the  applicant, 
om  which  said  appropriation  shall  be  made, 

if  for  irrigation  a  description  of  the  land  to 
hereby,  and  the  amount  thereof."  Section  2, 
u,  provides  that  the  petition  "shall  set  forth 
irly  describe  the  boundaries  of  said  district." 
pision  exactly  similar  to  the  one  last  above 
uprerae  court  of  California,  in  Central  Irri- 
ct  V.  De  Lappe,  79  Cal.  351,  say;  "Several 
e  taken  to  the  description  contained  in  the 
ley  are  based  upon  the  requirement  of  the 
D  of  the  act  that  such  petition  'shall  set  forth 
irly  describe  the  proposed  boundaries  of  such 
t  is  probable  that  this  provision  requires  a 
y  metes  and  bounds,  for  it  is  'the  boundaries' 
I  be  described,  and  not  merely  the  district, 
k  that  a  description  by  metes  and  bounds 

be  sufficient  in  an  ordinary  deed  is  a  com- 

the  provision,"     We  think  the  California 

pplies  the  correct  test.    That  the  description 

oration  liere  utterly  fails  to  meet  this  test  is 

to  require  discussion.  We  think  the  district 
irranted  in  holding  that  this  description  was 
ndefinite  and  uncertain  to  warrant  it  in  hold- 
B  land  subject  to  taxation  for  the  support  of 
tch. 

cond  point,  we  think  the  court  was  right. 
Iding  that  the  boundaries  were  t<>o  uncertain 
;ide  what  lands  of  plaintiff  were  in  the  dis- 
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trict,  the  court  would  have  been  compelled  to  grant  plain- 
tiff relief  as  to  all  of  her  lands,  but  for  ike  fact  that  the 
evidence  shows  that  she  had  actually  used  water  upon 
20.59  acres.  Such  being  the  fact,  the  court  properly  re- 
quired her  to  do  equity  by  paying  the  taxes  assessed  upon 
that  much  of  her  land.  It  could  not  consistently  do  more, 
and  equity  would  not  sanction  less. 

The  judgment  of  the  district  court  appears  to  us  to  be 
right.    It  is  therefore 

Affibmed. 

Reese,  C.  J.,  Barnes  and  Rose,  JJ.,  concur. 
Letton,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


Amasa  E.  Maine,  appellee,  v.  Mabtin  T.  Hill, 

appellant. 

Filed  March  28, 1913.    No.  17»085. 

Appeal:  Striking  Amended  Answer.  Where  an  amended  answer 
does  not  tender  any  defense  not  provable  under  tbe  original 
answer,  It  is  not  reversible  error  to  strike  It 

Appeal  from  the  diRtrict  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Affi^rmed. 

James  It,  Wilhite  and  Edtoin  Falloon,  for  appellant. 

Reavis  d  Reams,  contra. 

Fawcett,  J. 

Plaintiff  brought  suit  in  justice  court  in  Richardson 
county  upon  an  account  for  goods  sold  and  delivered.  De- 
fendant filed  an  answer  and  counterclaim.  In  the  district 
court  plaintiff  filed  a  petition  substantially  the  same  as 
the  bill  of  particulars  filed  in  justice  court.  Defendant 
filed  in  the  district  court  the  same  answer  and  counter- 
claim W'hich  he  had  filed  in  justice  court.  The  reply  was 
a  general  denial.    With  the  pleadings  standing  thus,  the 
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led  for  trial  and  a  jury  impaneled.  The  only 
lat  then  took  place  is  tiie  journal  entry  of  the 
Bin  it  is  recited  that  the  case  was  called  for 
petition,  answer,  and  reply,  both  parties  being 
trial.     Jury    impaneled,    naming    the    jnrors. 

this  cause  came  on  further  to  be  heard,  the 
3  closing  of  the  case  given   the  defendant. 

plaintiff  objects  to  the  introduction  of 
ny  on  the  part  of  the  defendant,  and  moves 
to  instruct  the  jury  to  return  a  Terdict 
ntiff  for  the  amount  of  his  claim  with  lawful 
Fbereupon  the  defendant  asked  and  obtained 

court  to  amend  his  answer  to  plaintiff's  peti- 

being  done,  the  plaintiff  moved  the  court  to 
amended  answer  from  the  files,  which,  after 
r  counsel  and  consideration  by  the  court,  was 
defendant  excepts.  Thereupon  this  cause  came 
to  be  heard  upon  motion  of  plaintiff  for  an 
erdict,  and  tlie  defendant  refusing  to  answer 

standing  upon  his  amended  answer,  said  mo- 
ting  the  jury  to  return  a  verdict  in  favor  of 
s  sustained  and  the  jury  was  so  instnic(:ed. 
■xcepts."  The  verdict  of  the  jury  is  then  set 
i  journal  entry  proceeds:  "Now  on  this  13th 
3er,  it  still  being  one  of  the  days  of  the  regular 
berm,  1910,  the  cause  came  on  further  to  be 
e  verdict  of  the  jury  returned  herein;  and,  it 
hat  no  motion  to  set  aside  said  verdict  and  for 
of  this  cause  has  been  filed  by  said  defendant, 
•dered,  considered  and  adjudged  by  the  court 
laintiff  have  judgment  on  said  verdict,  and 
)ver  of  and  from  said  defendant  the  sum  of," 

iant  made  no  attempt,  after  his  amended  an- 
tricken,  to  offer  proof  under  his  original  an- 
wbich  he  had  askwl  and  been  given  the  right 
I  close,  but  saw  fit  to  stand  or  fall  upon  the 
le  court  upon  bis  amended  answer,  the  only 


question  presented  for 
court  erred  in  Btrikin] 
carefully  examined  boi 
cover  wherein  the  ame 
defense  from  that  tend 
auffft'ers  set  out  quite 
chased  by  defendant 
jewelry,  of  no  value  v 
ceived  the  goods  he  w. 
worthless  character,  oi 
petrated  upon  him;  th 
portion  of  tliem,  but,  v 
stances,  all  of  the  goot 
ant,  who  had  to  refun 
had  paid  tlierefor.  Tli 
said  defendant  has  ofEi 
all  said  goods  unsold  t 
followed  hj  a  counter 
answer  alleged :  "But 
the  order  of  plaintiff, 
will  produce  said  jewi 
back  to  the  plaintiff, 
inal  value  of  said  jewel 
was  so  sold  by  this  def 
and  for  this  amount  tli 
raent"  The  couutei 
amended  answer  tende 
defendant's  original  ( 
sustaining  the  motion 
the  amended  answer  w 
tempt  to  offer  proof 
might  and  should  ha^ 
refused  to  answer  furl 
amended  answer.  We 
ciously  insist  uikiu  an 
district  court  which 
court,  and  partirularl 
swer,  he  has  stated  a 
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J  court  He  should  not  stand  idly  by 
t  to  go  against  him,  and  then  ask  this 
im  in  the  court  below.  His  original 
rict  court  tendered  a  defense.  The 
tustained  that  defense,  and  there  is 
[  to  show  that  the  district  court  would 
ime.    It  should  at  least  haye  been  re- 

Apfirmbd. 

seDting. 

ioD  is  too  technical.  The  defendant 
Ted  fake  jewelry  as  a  compliance  with 
at  it  was  entirely  worthless.  The  case 
justice  court,  and  plaintiff  failed;  he 
;rict  court,  and  prevailed  on  a  techni- 
lis  brief  that  the  defendant's  amended 
n  out  because  it  changed  the  issues 
J  court.  This  court  does  not  justify 
at  now  finds  one,  still  less  plausible, 

is  eomiwlled  to  pay  his  money  for 

ought  to  dissent. 


PELLANT,   V.    MAUI.4   PANKO   BT   AL., 

APPEM'EES. 
.  Mabch  28, 1913.    No.  17,I1G. 

■ION.  One  not  served  with  propese  In  an  action, 
lereon  or  by  an  authorized  attorney  appear  In 
bound  by  a  Judgment  rendered  therein, 
mer:  Authdkitt  :  Qdestion  fob  Jobt.  Wliere. 
Ing  In  court,  one  not  made  a  party  when  the 
or  served  with  process,  la  Butiaequently  roaiie  a 
;en  appearance  of  an  attorney,  who  elgna  such 
1  In  the  name  of  said  person,  and  the  authority 
I  make  such  appearance  1b  denied,  and,  upon  a 
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trial  of  that  issue  in  another  action,  the  evldenoe  is  conflicting; 
the  question  of  the  authority  of  the  attorney  to  enter  such  appear- 
ance is  one  of  fact  for  the  Jury. 

3.  Contracts:    Execution:    Quistion  fob  Jdbt.    In  an  action  upon  a 

contract  partly  written  and  partly  in  parol,  where  the  making  of 
the  contract,  hy  one  of  the  parties  who  did  not  sign  the  same,  is 
denied,  and  the  issue  thus  presented  rests  upon  conflicting  evi- 
dence, the  question  is  one  of  fact  for  the  Jury. 

4.  Wills:   Relinquishment :    Liability  or  Sttbbit.    Where  a  daui^ter 

of  a  deceased  father,  who  has  filed  a  contest  ot  the  will  of  such 
decedent  which  gives  the  entire  estate  of  $80,000  to  decedent's 
widow,  is  induced  by  the  husbands  of  two  of  her  sisters  to  with- 
draw such  contest  and  to  execute  a  written  relinquishment  of  all 
interest  in  her  father's  estate  and  all  interest  in  the  estate  of 
her  mother,  the  beneficiary  under  the  will,  at  her  death,  for  tho 
stipulated  sum  of  |4,000,  under  a  written  agreement  that  they 
will  be  surety  for  the  payment  of  such  sum,  the  fact  that  the 
mother,  after  such  withdrawal,  fails  and  refuses  to  pay  the  sum 
stipulated  will  not,  of  Itself,  relieve  such  sureties  from  liability 
upon  their  contract 

Appeal  from  the  district  court  fop  Johnson  county: 
James  R.  Hanna,  Judge.    Reversed. 

Samuel  P.  Davidson,  for  appellant. 

George  A,  Adams ,  E.  Ross  Hitchcock ,  D.  W*  Limngston 
and  Hugh  La  Master,  contra. 

Pawcett,  J. 

This  aotion  was  instituted  in  the  district  court  for  John- 
son county  to  recover  a  sum  alleged  to  be  due  on  an  ex- 
press contract.  The  court  directed  a  verdict  in  favor  of 
defendants,  and  from  a  judgment  thereon  plaintiff  ap- 
peals. 

The  issues  presented  by  the  pleadings,  so  far  as  it  is 
necessary  to  consider  them  here,  are  substantially  as  fol- 
lows: Matteus  Panko  died  in  Otoe  county,  leaving  his 
widow,  defendant  Maria  Panko,  his  sons,  the  defendants 
Matteus,  Godfrey  and  Terraan,  and  his  daughters,  the 
plaintiff  and  Minnie  and  Pauline  Harms,  wives  pespec- 
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tiTCly  of  the  defendants  Harm  and  Henry  Harms.  After 
Mr.  Panko's  death,  defendant  Maria  filed  what  she  claimed 
was  the  will  of  the  decedent,  together  with  a  petition  for 
the  probate  of  the  same.  This  will  devised  all  of  the 
estate  of  the  decedent  absolutely  to  defendant  Maria. 
Plaintiff  filed  objections  to  the  probate  of  the  will  npon 
the  grounds  that  at  the  date  it  was  alleged  to  have  been 
executed  decedent  was  not  mentally  competent  to  execute 
a  will,  and  was  coerced  into  signing  the  same  by  the 
mother  and  three  sons  above  named.  Subsequent  to 
filing  each  contest,  the  defendants,  the  mother,  the  three 
sons,  and  the  two  sons-in-law,  acting  for  their  wives,  at' 
tempted  to  arrange  a  settlement  of  the  estate.  Plaintiff 
did  not  participate  in  these  negotiations.  It  was  con- 
sidered by  defendants  that,  if  tliey  could  secure  a  settle- 
ment with  plaintiff,  the  rest  of  them  would  have  no  diflS- 
eiilty  in  getting  toother.  It  was  thereupon  agreed  that 
the  defendants  Harms  should  conduct  the  negotiations 
with  plaintiff.  In  accordance  with  that  arrangement, 
they  called  upon  plaintiff,  and,  after  first  suggesting 
1^,000,  which  sum  was  rejected  by  plaintiff,  the  sum  of 
?4,000  was  finally  agreed  upon;  plaintiff  agreeing  to  ac- 
cept that  sum  in  full  of  her  share  of  her  fatlier's  estate, 
and  also  agreeing  not  to  ask  for  any  share  of  the  estate 
of  her  motlier,  Maria  Panko,  at  her  death.  Thereupon 
the  defendants  Harms  presented  to  her,  and  she  and  her 
husband  signed,  the  following  instrument:  "Sterling,  Ne- 
braska, Marcli  12,  1906.  I,  Mrs.  Anna  Lipps,  a  daughter 
of  Matteus  Panko,  deceased,  and  Mary  Panko,  wife  of, 
and  Ijeneficiary  under  the  will  of,  Matteus  Panko,  do 
hereby,  agree  tliat  for  and  in  consideration  of  the  pay- 
ment of  |4,000  or  -tet  the  equivalent  in  notes  owned  by  the 
said  estate  of  Matteus  Panko,  deceased,  I  will  accept  the 
same  in  full  of  my  share  of  said  estate,  and  for  the  said 
consideration  I  further  agree  that  I  will  not  ask  for  any 
sliare  or  interest  tliat  I  may  have  under  the  law  in  the 
property  or  estate  of  my  mother,  Mary  Panko.  Anna 
Lipps,  Charles  Lipps.     In  presence  of  Jno.    Boatsman. 
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Subscribed  and  sworn  to  before  me  this  12th  day  of 
March,  1906.     Jno.  Boatsman,  Notary  Public.     (Seal.)" 

Before  plaintiflF  would  sign  the  above  instrument,  she 
demanded  security  that  the  |4,000  would  be  paid  to  her 
as  agreed.  Thereupon,  in  order  to  induce  her  to  enter 
into  the  agreement,  the  defendants  Harms,  in  whom  plain- 
tiflF seems  to  have  had  great  confidence,  agreed  to  secure 
the  payment  of  the  money  stipulated,  in  writing,  as  fol- 
lows :  "We,  the  undersigned  jointly  and  severally  agree 
that  we  will  be  surety  for  the  payment  of  the  above  con- 
sideration upon  the  completion  of  the  probation  of  the 
estate  of  Matteus  Panko,  deceased.  Henry  Harms.  Harm 
Harms." 

In  compliance  with  the  agreement,  and  in  considera- 
tion thereof,  plaintiff  withdrew  her  objections  to  the  pro- 
bate of  the  will,  and  the  same  was  admitted  to  probate  as 
the  last  will  of  her  father,  and  defendant  Maria  became 
the  owner  of  all  the  estate,  which  the  stipulation  shows 
amounted  to  about  f30,000.  Plaintiff  prays  judgment  for 
the  $4,000,  with  interest  from  the  date  of  the  contract. 
The  defendant  Maria  Panko  denies  that  plaintiff  had  any 
grounds  for  objecting  to  the  probate  of  the  will ;  that  any 
agreement  was  made  between  plaintiff  and  any  of  the 
defendants  to  which  she  was  a  party,  or  that  she  procured 
the  written  waiver  set  out  in  the  contract;  and  alleges  that 
plaintiff  withdrew  her  objections  to  the  allowance  of  the 
will  on  her  own  motion,  and  without  any  inducement  on 
the  part  of  the  answering  defendants.  The  main  defense 
relied  upon  by  all  of  the  defendants,  however,  is  a  prior 
adjudication  between  the  parties.  Upon  this  point  the 
answers  of  the  defendants  Panko  allege  that  about  Oc- 
tober 6,  1906,  the  defendant  Maria  filed  her  petition  ask- 
ing that  the  estate  be  finally  closed  and  the  terms  of  the 
will  carried  out.  Whpn  this  petition  was  filed,  Pauline 
Harms,  wife  of  defendant  Henry  Harms,  and  others  of 
the  heirs  of  decedent  filed  their  objections  to  the  allowance 
of  the  petition  for  discharge,  and  filed  a  petition  in  the 
county  court,  setting  out  a  contract  of  settlement  with 
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rhich  they  claimed  iDcluded  the  coDtract 
tiffs  petition,  and  under  which  settlement 
between  them  and  their  mother  that  the 
,ke  SB  her  share  of  the  estate  f7,000,  and, 
M  plaintiff  of  the  |4,000  stipulated  in  the 
!8t  o(  the  estate  was  to  be  divided  among 
The  county  court  found  in  favor  of  the 
against  their  mother.  She  thereupon  ap- 
istrict  court,  in  which  court  judgment  was 
or  of  the  mother,  and  upon  appeal  to  this 
[lent  was  affirmed.  The  defendanta  allege 
\ase  was  taken  to  the  district  court,  plain- 
appearance  in  that  proceeding  and  joined 
children  in  their  demand  for  an  enforce- 
itract  which  they  were  litigating,  and  that 
ich  appearance  she  is  hound  by  the  judg- 
y  the  district  court  and  affirmed  by  this 
her  right  to  recover  in  this  action  is  there- 
I  her  reply  plaintiff  specifically  denies  that 
p  appearance  in  that  proceeding,  or  ever 
attorney  or  attorneys  to  f  nter  her  appear^ 
[enies  that  she  participated  or  authorized 
for  her  in  prosecuting  an  appeal  of  that 
rt.  The  defendants  Harms  also  plead  that 
!  agreement  set  out  in  plaintiff's  {>etition 
ty  for  Maria  Panko,  and  were  only  to  be 
•eon  in  case  the  contract  was  carried  out 
Lko  was  unable  to  pay  the  amount  named 
allegation  is  denied  by  plaintiff, 
ues  thns  joined,  a  trial  was  entered  upon 
jourt  and  a  jury.  At  the  conclusion  of  the 
directed  a  verdict  in  favor  of  defendants, 
am,  upon  the  following  grounds,  aa  shown 
"Gentlemen  of  the  jury:  •  •  •  i  have 
uents  on  the  part  of  counsel,  and  have  con- 
!  a  disposition  of  this  case  myself  without 
!.••"!  reached  the  conclusion  that 
oe  county  and  the  supreme  court  liave  tried 
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and  determined  all  the  issues  which  have  been  tried  be- 
fore, and  that  tliere  are  no  facts  in  the  case  which  have 
not  heretofore  been  determined  in  the  other  courts.  That 
being  true,  there  are  no  facts  at  this  time  to  be  submitted 
to  you.  Tliat  the  courts  in  Otoe  county  have  jurisdiction 
of  the  matter  to  try  and  determine  any  such  matter  they 
saw  fit  on  facts  and  matters  in  controversy  in  the  case.  It 
is  not  for  me  to  determine  whether  these  courts  acted 
wisely  or  not.  Suffice  it  to  say  the  supreme  court  has 
acted  upon  and  adjudicated  this  case.  You  are  therefore 
instructed,  gentlemen  of  the  jury,  to  return  a  verdict  into 
this  court  finding  in  favor  of  the  defendants,  and  each  of 
them,  and  as  against  the  plaintiff.'' 

Plaintiff  urges  three  princii)al  grounds  for  reversal:  (1) 
That  the  question  as  to  whether  plaintiff  was  a  party  to 
the  proceedings  in  the  district  court  for  Otoe  county  and 
in  this  court  should  have  been  submitted  to  the  jury.  (2) 
That  the  question  as  to  whether  or  not  the  contract  set 
out  in  her  petition  was  a  binding  contract  between  plain- 
tiff and  all  of  the  defendants  was  conclusively  established. 
(3)  That,  even  if  it  should  be  held  that  plaintiff  cannot 
recover  as  against  the  defendants  Panko,  she  is  still  en- 
titled to  a  judgment  against  the  defendants  Harms  upon 
the  indorsement  on  the  contract  signed  by  them.  We  will 
consider  these  assignments  in  the  order  named. 

1.  Sliould  the  question  as  to  whether  plaintiff  was  a 
party  to  the  proceedings  in  the  district  court  for  Otoe 
county  have  been  submitted  to  the  jury;  or,  to  state  it 
another  way,  did  the  evidence  so  clearly  and  conclusively 
show  that  she  was  a  party  to  that  suit  that  the  court  could 
determine  the  question  as  a  matter  of  law?  It  is  undis- 
puted that,  when  the  petition  was  filed  in  the  county  court 
in  that  proceeding  by  Pauline  Harms  and  others,  it  ex- 
pressly alleged  that  Anna  Lipps  (plaintiff  here)  refused 
to  join  in  their  petition,  and  it  is  not  claimed  that  she 
ever  participated  in  that  matter  in  the  county  court. 
When  the  case  was  appealed  to  the  district  court,  Mrs. 
Harms  and  her  associates  filed  their  petition  in  that  court, 
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in  which  they  again  alleged  that  Mrs.  Lipps  refused  to 
join  in  their  petition.    After  the  appeal  had  been  lodged 
in  the  district  court,  that  court,  on  April  5,  1907,  entered 
an   order  requiring  all   persons   interested   as  heirs   of 
Matteus  Panko,  deceased,  to  appear  in  said  proceeding 
within  ten  days,  and  providing  that,  if  they  did  not  so 
appear,  then  an  order  should  issue  ^T)ringing  said  persons 
into  court  on  peril  of  forfeiting  all  interest  in  said  estate." 
On  April  23,  1907,  Messrs.  Hitchcock  and  Adams,  who 
were  appearing  in  said  proceeding  as  attorneys  for  Mrs. 
Harms  and  her  associates,  and  who  are  appearing  here  as 
attorneys  for  the  defendants  Harm  and  Henry  Harms, 
filed  an  alleged  written  appearance  of  Mrs.  Lipps,  which 
recited  that  she  was  one  of  the  parties  who  filed  objections 
to  the  probate  of  the  will  of  the  decedent;  that  she  now 
comes  into  court  pursuant  to  the  order  of  the  court  there- 
tofore made,  and  joins  in  the  application  of  Mrs.  Harms 
and  her  associates,  and  adopts  their  application  as  her 
own,  and  prays  that  she  may  be  joined  as  one  of  the  ap- 
plicants therein,  and  that  the  assets  of  said  estate  be 
divided  and  apportioned  as  therein  prayed  for.    This  ap- 
pearance is  signed  "Anna  Lipps,  by  E.  Ross  Hitchcock 
and  George  A.  Adams,  her  Attorneys."    Plaintiff  and  her 
husband  both  testify  that  they  never  authorized  the  at- 
torneys, who  signed  that  appearance,  to  sign  the  same,  or 
to  in  any  manner  appear  for  her  in  that  proceeding ;  that, 
when  solicited  by  the  attorneys  to  appear,  she  refused  to 
do  so ;  that,  when  told  by  the  attorneys  that  the  court  had 
ordered  her  to  be  brought  in,  she  insisted  that  she  was 
not  interested  in  that  transaction ;  that  she  had  no  inter- 
est in  her  father's  estate,  but  was  relying  upon  her  con- 
tract for  |:4,000.     This  is  not  a  literal  statement  of  her 
testimony,  but  it  is  a  substantial  statement  of  it.     The 
testimony  in  opposition  to  plaintiff  and  her  husband  was 
mainly  that  of  the  two  lawyers  who  made  the  appearance. 
Their  testimony  substantially  is  that,  when  Mrs.  Lipps 
was  asked  to  enter  her  appearance  and  join  the  proceed- 
ing she  objected  on  the  ground  that  she  did  not  want  to 
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incur  any  more  expense;  did  not  want  to  pay  attorney's 
fees;  that  one  of  the  defendants  Harms  then  stated  that 
would  be  all  right,  that  they  would  pay  the  attorney's 
fees ;  that  thereupon  she  gave  her  consent  for  the  attorneys 
to  enter  her  appearance.     This  testimony  is  denied  by 
plaintiff  and  her  husband.     There  is  no  evidence  that 
plaintiflf  or  her  husband  ever  signed  or  verified  a  pleading 
or  paper  of  any  kind  in  either  the  district  court  op  this 
court.     Upon  tliis  point  it  is  somewhat  significant  that, 
when  the  case  was  appealed  to  this  court,  the  appeal 
bond  i^as  signed  by  both  of  the  defendants  Harms  and 
their  wives,  but  was  not  signed  by  either  plaintiff  or  her 
husband.    If  the  case  stood  upon  the  above  evidence  alone, 
it  was  clearly  error  for  the  court  to  determine,  as  a  matter 
of  law,  that  the  attorneys  were  authorized  to  enter  plain- 
tiff's appearance  in  that  proceeding.     No  summons  was 
served  upon  her,  and  if  she  never  authorized  any  attorney 
to  enter  her  appearance,  nor  participated  in  the  prosecu- 
tion of  that  case  in  the  district  court  or  in  this  court,  then 
she  is  not  bound  by  the  judgment  entered  therein,  and 
such  judgment  is  not  a  bar  to  her  prosecution  of  this 
action.    This  was  a  material  issue  of  fact,  which,  resting, 
as  it  did,  upon  conflicting  evidence,  plaintiff  was  entitled 
to  have  submitted  to  the  jury.    But  we  think  there  was 
another  strong  reason  why  the  court  should  not  have  di- 
rected the  verdict  upon  that  point.    If  the  contract  set  out 
in  plaintiff's  petition  was  entered  into  between  hep  and 
the  defendants,  and  she  had  fully  performed  her  part  of 
that  contract  by  withdrawing  her  contest  of  the  will,  and 
had  thereby  permitted  the  will  to  be  admitted  to  probate 
without  contest,  and  the  estate  of  decedent  to  paj38  under 
the  will  to  defendant  Maria  Panko,  then  plaintiff  had  no 
interest  in  the  estate  of  the  decedent,  and  the  order  of  the 
court  requiring  all  persons  interested  as  heirs  of  Matteus 
Panko,  deceased,  to  appear  did  not  apply  to  her;  and  the 
lawyers  were  in  error  when  they  told  her  that  it  did  so 
apply.    Under  that  contract,  if  established,  the  defendants 
Panko  and  the  defendants  Harms  were  all  antagonistic 
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parties  tq  her.  Under  that  contract  defendant  Maria 
Panko  would  be  liable  to  her  for  the  payment  of  the  |4,000 
expressed  therein,  and,  in  the  event  of  her  failure  to  pay 
the  same,  defendants  Harms  would  be  liable  under  their 
written  agreement  to  be  surety  for  the  payment  of  the 
same.  The  lawyers  who  entered  plaintiff's  appeaj*ance  in 
that  suit  were  then  and  are  now  representing  the  antag- 
onistic interests  of  the  defendants  Harms.  Occupying 
that  relation,  they  could  not,  disinterestedly,  also  act  for 
plaintiff.  As  attorneys  for  defendants  Harms,  they  were 
bound  to  know  and  to  then  understand  that,  if  Mrs.  Lipps 
entered  her  appearance  and  joined  their  clients  in  sub- 
mitting the  questions  involved  to  the  court  in  tliat  pro- 
ceeding, she  would,  to  say  the  least,  be  jeopardizing  her 
rights  under  the  contract  which  they  knew  she  held.  We 
do  not  wish  to  be  understood  as  holding  that  the  at- 
torneys acted  in  bad  faith.  What  we  do  say  is  that  those 
questions  were  proper  for  the  consideration  of  the  jury, 
and  it  was  for  the  jury  to  determine  whether  or  not  plain- 
tiff had  joined  in  that  proceeding  and  thereby  submitted 
herself  to  the  jurisdiction  of  the  district  court. 

2.  It  is  equally  clear  that  the  question  as  to  whether  or 
not  the  contract  set  out  in  plaintiff's  petition  was  a  bind- 
ing contract  should,  at  least,  have  been  submitted  to  the 
jury.  Indeed,  there  is  much  force  in  the  contention  of 
her  counsel  that  her  contract  was  conclusively  established 
by  the  evidence.  The  testimony  of  plaintiff  and  her  hus- 
band is  that  the  contract  was  presented  to  them  by  the 
defendants  Harms;  that  it  was  stated  to  her  that  an  at- 
tempt was-  being  made  to  settle  the  estate  of  her  father ; 
that  13,000  was  first  suggested,  whicli  sum  Mrs.  Lipps 
refused  to  consider.  Thereupon,  f4,000  was  named.  This 
amount  she  agreed  to  accept,  provided  they,  the  defend- 
ants Harms,  would  say  it  was  all  right.  It  is  apparent 
that  she  did  not  have  confidence  in  her  mother  and  broth- 
ers, but  did  have  confidence  in  the  defendants  Harms; 
that,  as  an  inducement  to  her  to  sign  the  contract,  they 
made  and  signed  the  indorsement  upon  the  back  of  it. 
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The  next  morning  after  the  contract  was  signed,  the  de- 
fendants Harms,  all  of  the  defendants  Panko,  and  the 
Reverend  Mr.  Beckman,  i>astor  of  the  chnrch  to  which 
they  all  belonged,  met  at  the, home  of  defendant  Maria 
Panko.  Some  attempt  is  made  by  Matteus  Panko  to  show 
that  he  was  not  present  during  the  interview  which  then 
took  place,  but  there  is  ample  testimony  in  the  record  to 
warrant  a  holding  that  he  was  present.  One  thing  is  not 
disputed:  At  that  interview  some  question  was  raised  as 
to  whether  the  contract  should  not  have  been  acknowl- 
edged or  sworn  to  before  a  notary.  At  the  conclusion  of 
the  interview  Matteus  took  the  contract  to  Mr.  John 
Boatsman,  a  notary  public,  for  the  purpose  of  having  it 
put  in  proper  form  by  him.  Mr.  Boatsman  called  up  Mrs. 
Lipps  and  her  husband  by  telephone,  told  them  that  he 
had  the  contract  there,  and  either  took  their  acknowledg- 
ment or  administered  the  oath  to  them  by  telephone.  At 
any  rate,  at  the  conclusion  of  his  interview  with  them 
over  the  telephone,  he  attached  his  jurat  to  the  contract. 
We  are  unable  to  see  how  Matteus  can  e8cai)e.  responsi- 
bility, wliatever  it  may  be,  for  anything  that  occurred  at 
that  interview. 

Coming  now  to  the  interview  itself,  it  clearly  appears 
from  the  testimony  that  the  Reverend  Beckman  read  the 
contract  over  to  the  defendants  in  English,  and  again  in 
German.  It  was  read  in  German  for  the  benefit  of  de- 
fendant Maria  Panko,  who  understood  German  much  bet- 
ter than  slie  did  English.  Reverend  Beckman  testifies,  and 
in  this  he  is  corroborated  by  defendants  Harms,  that  he 
explained  the  contract  in  both  English  and  German,  and 
then  asked  them  all  if  they  understood  it  and  would  agree 
to  abide  by  it;  that  tliey  all,  including  defendant  Maria 
Panko,  answered  in  the  affirmative.  Defendant  Henry 
Harms  testified  that,  after  the  paper  had  been  explained 
to  them  all,  he  suggested  to  Mr.  Beckman  that  a  contract 
in  writing  should  be  drawn  up  and  signed  by  all  of  the 
parties,  but  that  Mr.  Beckman  said :  "He  knew  the  family 
as  well  as  I  did  or  better,  and  we'd  all  better  stick  to 
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the  contract.  That  suggestion  was  made  right  in  Mrs. 
Panko's  house.  Mr.  Beckman  got  up  and  said,  *A11  should 
understand  this  agreement,  and  is  willing  to,  all  should 
understand  this,  all  who  do  will  come  and  shake  hands 
with  me  for  the  binding  of  this  agreement,^  and  she  (re- 
ferring to  Maria  Panko)  was  the  first  that  went,  and 
every  one  of  us  stood  up.  We  were  satisfied  with  it." 
After  the  contract  was  signed,  plaintiff  went  to  her  mother 
to  obtain  the  $4,000.  Her  mother  told  her  "she  would  pay 
it  just  as  soon  as  the  will  was  probated.  She  said  she 
would  pay  the  |4,000."  It  is  conceded  that  the  contest 
was  withdrawn  by  plaintiff.  After  it  was  withdrawn,  de- 
fendant Maria  told  plaintiff's  husband  that  she  would 
willingly  pay  the  |4,000,  "but  now  Matteus  Panko  ob- 
jected." Further  discussion  is  unnecessary  to  show  that 
the  question  as  to  whether  or  not  the  contract  was  duly 
entered  into  by  all  of  the  parties  should,  to  say  the  least, 
have  been  submitted  to  the  jury. 

3.  Are  the  defendants  Harms  liable  under  their  writ- 
ten indorsement  upon  the  contract  in  suit,  regardless  of 
the  question  as  to  whether  or  not  sufficient  was  done  by 
the  defendants  Panko  to  bind  them?  Again  we  say  this 
question  should,  at  least,  have  been  submitted  to  the  jury. 
The  evidence  shows  that  they  were  the  parties  who  in- 
duced Mrs.  Lipps  to  sign  the  contract  set  out  in  her  peti- 
tion, under  which  she  agreed  to  accept  ?4,000,  not  only  as 
in  full  of  her  share  of  the  estate  of  her  father,  but  also  in 
full  of  any  claim  she  might  have  as  an  heir  of  her  mother 
upon  her  death.  They  were  interested  in  having  her  make 
the  contract.  Their  wives  would  be  beneficiaries  under  it, 
and  through  their  wives  they  would  indirectly  be  benefi- 
ciaries also.  They  knew  when  they  induced  her  to  sign  the 
contract  that  it  would  bind  her  to  withdraw  her  objections 
to  the  probate  of  the  will.  They  were  conducting  nego- 
tiations with  Maria  Panko  and  the  brothers  of  their  wives. 
They  expected  that,  if  Mrs.  Lipps  withdrew  her  contest 
and  permitted  the  will  to  be  probated,  their  wives  would 
at  once  obtain  a  substantial  portion  of  the  estate  of  their 
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father;  and  if  it  suhsequently  transp: 
witli  whom  they  were  acting  in  concei 
the  agreement  tliey  were  making 
tlirough  no  fault  of  Mrs.  Lipps,  we  a: 
that  fact  would  release  them  from  tl 
they  had  assumed. 

We  hold,  therefore,  that  upon  all 
urged  by  plaintiff,  and  above  discusst 
erred  in  directing  a  verdict  in  favor 

The  judgment  is  therefore  reverse 
manded  for  further  proceedings  in 
opinion. 

Reese,  0.  J.,  Baknus  and  Rose,  JJ 
Letton,  Sedgwick  and  Hamer,  JJ 


Mabtin  Nelson,  atpbllee,  v.  Dani 
appkllants. 
Filed  March  38. 1913.    No 

Jndgrment:  CoNSTRUcm-E  Sbrvicr:  Juribdii 
and  the  case  at  bar  held  ruled  by  BtttU  ■ 
and  other  casee  cited  in  the  opinion. 

Api'eal  from  the  district  court 
Hanson  M.  Grimes,  Jurgb,    Affirmf 

Wilco.v  d  rrafliffin,  0.  II.  Sloan,  F 
Burke,  for  appellants. 

L.  0.  Pfeiffcr  and  Iloagland  £  Ho. 

Fawcett,  J. 

From  a  judgment  by  the  district  ca 
in  favor  of  plaintiff  in  a  suit  to  redt 
of  land  from  a  forecIi)sure  by  the  e 
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liens,  defendants  appeal.  No  bill  of  exceptions  has  been 
presented.  The  only  question  for  consideration,  therefore, 
is  whether  the  decree  is  supported  by  the  pleadings. 

The  land  involved  is  the  southwest  quarter  of  section  2, 
township  14,  range  45,  in  Deuel  counly.  The  land  was 
patented  by  the  Unit^  States  to  Otto  N.  Holden,  May 
27,  1891.  On  February  18,  1909,  Otto  N.  Holden  and  his 
wife,  Emma  C,  conveyed  the  premises  to  plaintiff.  The 
suit  to  foreclose  the  tax  liens^  being  the  suit  under  which 
defendants  claim  title,  was  commenced  February  15,  1900. 
The  petition  was  filed  by  the  county  attorney  in  the  name 
of  the  county.  In  the  petition  the  defendants  were  des- 
ignated as  "O.  N.  Holdeen  and  Mrs.  O.  N.  Holdeen,  his 
wife,  real  name  unknown.^'  The  verification  was  by  the 
county  attorney,  and  recited  that  "I  cannot  discover  the 
true  name  of  the  defendant  designated  'Mary  Holden,  his 
wife.'"  The  affidavit  for  publication  of  summons  was 
also  by  the  county  attorney.  The  aflftdavit  recites  "that 
the  above  named  defendants  O.  N.  Holdeen,  first  real 
name  unknown,  and  Mrs.  O.  N.  Holdeen,  his  wife,  first 
real  name  unknown,  are  nonresidents  of  the  state  of  Ne- 
braska," and  further  recites:  "Service  of  summons  can- 
not be  made  on  said  defendants,  or  any  of  them,  within 
this  state."  The  published  notice  runs  to  "O.  N.  Holdeen, 
first  real  name  unknown,  and  Mrs.  O.  N.  Holdeen,  his 
wife,  first  real  name  unknown,  defendants." 

The  question  now  is:  Did  the  court,  by  the  petition, 
affidavit  and  published  notice  above  set  out,  obtain  juris- 
diction to  enter  a  decree  of  foreclosure  in  that  suit?  Under 
section  148  of  the  code,  and  numerous  decisions  of  this 
court,  that  question  must  be  answered  in  the  negative. 
There  is  no  contention  here  but  what  the  patentee,  under 
the  patent  from  the  TTnited  States,  was  Otto  N.  Holden. 
It  is  therefore  established  that  that  was  his  true  name. 
It  is  not  shown,  nor  attempted  to  be  shown,  that  Mr. 
Holden  had  taken  title  to  the  land  by  his  initials,  so  as 
to  bring  the  case  within  the  rule  announced  in  Stratton  v. 
McD'ermott.  89  Neb.  622,  reaffirmed  in  Butler  v.  Farm- 
34 
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land  Mortfjage  d  Debenture  Co.,  92  Neb.  659.  We  there- 
fore hold  that  the  case  is  ruled  by  section  148  of  the  code, 
and  by  Enctcold  v.  Olsen,  39  Neb,  59;  Oillian  v,  McDotoall, 
fi«  Neb.  814;  Stall  v.  Masilonku,  74  Neb.  322;  Herbage  v. 
McKce,  82  Neb.  354 ;  and  Butler  v.  Smithy  84  Neb.  78. 

Affirmed. 
Reese,  C.  J.,  Barnes  and  Rose,  JJ.,  concur. 
Letton,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Adelaide  Bode,  appellant,  v.  Peter  H.  Jussen  bt  al., 

appellees. 

FnjED  March  28, 1913.    No.  17,135. 

1.  Acknowledgment:   Certificate:    Impeachment.    "The  certificate  of 

an  officer  having  authority  to  take  acknowledgments  cannot  be 
impeached  by  showing  merely  that  such  officer's  duty  was  irregu- 
larly performed."  Council  Bluffs  Savings  Bank  v.  Smith,  59 
Neb.  90. 

2.  Mortgages:  Consideration:   Married  Woman.    A  mortgage  executed 

by  a  wife  upon  her  separate  property,  to  indemnify  one  who  is  a 
surety  upon  an  official  bond  of  her  husband,  who  has  misappro- 
priated the  funds  coming  into  his  hands  by  virtue  of  his  office,  in 
the  hope,  or  upon  the  assurance  from  her  husband,  that  the  execu- 
tion of  such  mortgage  will  save  him  from  arrest  and  imprison- 
ment for  his  crime,  is  not  void  for  want  of  sufficient  consideration 
moving  to  the  wife. 

3. :  Duress.  Nor  is  such  a  mortgage  void  as  having  been  ob- 
tained under  duress,  where  it  appears  that  the  mortgagee  neither 
in  person  nor  through  an  attorney  or  agent  resorted  to  any  undue 
means  by  way  of  threats  or  deception  to  obtain  the  execution  of 
such  mortgage. 

4.  Husband  and  Wife:  Mortqaqe  bt  Married  Woman.  A  married  wo- 
man may  mortgage  her  separate  estate  or  property  to  secure  the 
individual  debt,  or  to  indemnify  the  sureties  upon  an  official  bond, 
of  her  husband. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Rapkr,  Judge.    Affirmed. 
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oin  Falloon,  for  appellant. 

[«w  rf  Reavis  and  A.  R.  Scott,  contra. 

VCBIT,  J. 

intiff  brought  suit  in  the  distriot  court  for  Kichard- 
>unty  to  cancel  a  mortgage  which  she  had  executed, 
Y  with  her  bushand,  upon  her  separate  property, 
nade  the  mortgagees  and  her  husband  parties;  the 

under  an  allegation  that  be  has  a  homestead  right 
!  premises.  From  a  decree  dismissing  her  suit,  she 
Is. 

!  mortgage  and  the  note  which  it  was  given  to  secure 
both  dated  April  17,  1906.  The  note  is  signed  by 
isband,  E.  O.  Bode,  and  his  brother,  Ernest  A.  Ttode. 
lortgage  is  signed  by  plaintiff  and  her  husband.  The 
cate  of  acknowledgment  is  of  tlie  same  date,  and  is 
by  Amos  E.  Gantt,  notary  public. 
■  three  years  or  more  prior  to  the  date  of  the  mort- 

E.  O.  Rode  Iiad  held  the  office  of  city  treasurer  of 
ty  of  Palls  City.  It  had  developed  that  he  was  short 
I  accounts.  On  the  day  the  mortgage  was  executed 
efendants  Jussen  and  Holland,  who  were  sureties 
his  official  bond,  met  him  upon  the  street  in  Palls 
and  asked  him  about  his  shortage.  He  stated  that 
s  somewhere  about  $1,800,  but,  upon  figuring  the 
r  up,  be  concluded  that  it  might  run  to  f2,300.  He 
nterrogated  as  to  what  he  could  do  in  the  way  of 
ing  the  defendants.  He  stated  that  bis  brother 
it  would  sign  with  him,  and,  when  asked  if  he  could 
iny  other  security,  he  stated  that  be  could  give  them 
■tgage  upon  the  home  property.  He  was  asked  if  his 
would  sign.  He  answered  that  she  would.  The 
then  went  up.stairs  to  the  office  of  Judge  Martin,  a 
icing  attorney  of  that  city,    Mr.  Martin  was  advised 

the  situation,  and,  upon  his  suggestion,  the  note 
lortgage  were  drawn  for  |2,i)00,  so  that  it  would  be 


.•.■■■J', 
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sure  to  cover  any  items  Bode  might  have  omitted  in  his 
calculationa  Thereupon,  Bode  requested  Mr.  Gantt^  a 
practicing  attorney  of  many  years'  standing,  who  was  also 
a  notary  public,  to  accompany  him  to  the  Bode  home  for 
the  purpose  of  obtaining  the  signature  and  acknowledg- 
ment of  the  plaintiff.  On  their  way  to  the  home  they  met 
plaintiff.  Mr.  Bode,  out  of  the  hearing  of  Mr.  Gant^  told 
his  wife  of  the  trouble  he  was  in.  It  appears  to  have 
been  the  first  notice  she  had  had  that  her  husband  was  a 
defaulter.  Plaintiff  and  her  husband  both  say  that  he 
then  told  her  that  he  needed  |2,500  to  straighten  matters 
out;  that  something  must  be  done  right  away,  or  he  was 
liable  to  be  arrested  and  imprisoned,  and  stated  to  her 
that  he  wanted  her  to  sign  the  paper  he  had  with  him, 
which  was  the  mortgage.  Thereupon,  Mr.  and  Mrs.  Bode 
proceeded  to  their  home,  the  notary,  evidently  not  desiring 
to  intrude,  following  them  at  a  short  distance.  Upon 
reaching  their  home,  Mr.  and  ^Irs.  Bode  had  some  further 
conversation,  in  which  Mr.  Gantt  took  no  part,  after 
which  the  mortgage  was  signed  by  plaintiff.  It  was  then 
taken  by  Mr.  Gantt  to  his  office  and  his  notarial  seal 
affixed,  when  it  was  given  to  Mr.  Bode  and  by  him  de- 
livered to  the  defendants  Jussen  and  Holland.  As  soon 
thereafter  as  the  liability  of  Jussen  and  Holland  upon  the 
bond  had  been  ascertained,  they  paid  the  same,  aggregat- 
ing f2,380,  to  the  proper  city  authorities. 

As  the  basis  for  lier  demand  that  the  mortgage  be  can- 
celed, plaintiff  allogesi  substantially:  That  she  derived 
no  benefit  from  the  mortgage;  that  it  was  executed  and 
delivered  without  consideration;  that  she  never  acknowl- 
edged the  execution  of  the  same  to  be  her  free  and  volun- 
tary act ;  that  the  notary  never  asked  her  that  question ; 
that  the  mortgage  was  executed  under  duress,  in  this,  that 
she  at  that  time  was  in  a  "delicate"  condition;  that  she 
was  greatly  alarmed  when  told  by  her  husband  of  the  sit- 
uation he  was  in,  so  much  so  that  she  did  not  know  what 
she  was  doing;  that  she  is  a  married  woman;  that  the 
mortgage  was  upon  her  separate  property,  and  was  given 
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i  a  debt  or  obligation  of  her  husband.  In  bis 
he  hueband  allies  that  the  defendants  Ji'HHen 
Hand  threatened  him  with  prosecution  and 
I"  him  to  fix  up  said  shortage;  that  be  to!d  tliem 
fiey  would  immediately  place  to  his  credit  $2,500 
ink,  to  be  used  by  him  in  the  discbarge  of  his 

he  would  sign  the  mortgage  and  induce  his  wife 
ewise;  that  Jussen  and  Holland,  after  obtaining 
gage,  did  not  place  the  money  to  his  credit  aa 
ind  that  as  a  consequence  thereof  the  investign- 

the  condition  of  bis  accounts  was  not  stopped, 
was  arrested,  prosecuted,  and  convicted  of  the 
embezzlement;  that  the  mortgage  was  signed 
ir  and  duress;  that  at  the  time  it  was  signed  be 
iring  under  great  excitement,  was  distressed  in 
d  weakened  in  will,  and,  believing  that  the  ex- 
if  the  mortgage  would  save  him  from  the  calamity 
ened  prosecution,  he  signed  the  same, 
iswer  of  defendants  Jussen  and  Holland  deny  tlie 
as  as  to  any  duress  or  attempted  durcf^s  on  tlieir 
1  allege  the  facts  leading  up  to  the  exwution  and 

of  the  mortgiifie,  and  the  payment  tliereimder, 
ially  as  above  stated.     Tlie  decree  found  gener- 

the  defendants;  adjudged  the  mortgage  to  he  a 
ortgage,  duly  executed,  acknowledged  and  de- 
!or  a  valid  and  sufficient  consideration;  that  no 
r  fraud  was  used  or  practiced  upon  plaintiff  or 
land  by  the  defendants,  and  dismissed  plaintiff's 
t  her  cost. 

be  seen  that  the  questions  involved  here  are:    (1) 

mortgage  duly  acknowledged  within  the  meaning 
aw  in  relation  to  acknowledgments?  (2)  Was 
sufficient  consideration  moving  to  plaintiff  for  its 
n?  (3)  Was  it  executed  under  duress?  (4)  Oan 
age  by  a  married  woman  upon  her  separate  prop- 
en  to  secnre  a  debt  of  her  husband,  be  enforced, 

does  not  specifically  state  that  it  is  her  intention 
;e  her  separate  property  or  estate?  We  will  cod- 
jse  points  in  their  order. 
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1.  Was  the  mortgage  properly  acknowledged?  Upou 
this  point  there  is  neither  allegation  nor  proof  that  any 
fraud  was  practiced  upon  plaintiff  to  procure  her  signa- 
ture to  tlie  mortgage.  It  is  argue<i  by  counsel  for  plain- 
tiflf  that  in  obtaining  his  wife's  signature  Bode  was  acting 
as  the  representative  of  defendants  Jussen  and  Holland, 
and  that  his  statement  to  his  wife  that,  if  the  mortgage 
were  not  signed,  he  would  he  arrested  and  sent  to  prison 
was,  in  effect,  and  in  law,  the  threat  of  Jussen  and  Hol- 
land. Tlie  clear  preponderance  of  the  evidence  is  against 
this  contention.  It  shows  that  the  giving  of  the  mortgage 
was  not  even  suggested  by  Jussen  and  Holland,  but  by 
node  himself;  that  all  thev  said  to  him  almut  his  wife 
signing  was  to  ask  him,  when  he  made  the  suggestion,  if 
his  wife  would  sign;  that  tl»ey  had  nothing  to  do  with 
sending  Mr.  Oantt  along  as  a  notary  to  take  the  acknowl- 
edgm(»nt;  that  t1»ey  gave  no  directions,  nor  did  they  make 
any  threats;  that  everything  that  was  done  by  Bode  in 
that  ccmnection  was  done  on  his  own  initiative.  As  to 
what  trans])ired  when  the  acknowledgment  was  taken, 
ifr.  Gantt  franklv  states  that  he  does  not  remember  the 
conversation.  He  testified:  "Mrs.  Bode  asked  me  where 
to  sign  tlie  mortgage,  and  T  told  her  where  to  sign.  We 
spoke  of  it  as  a  mortgage,  but  I  am  not  positive  that 
I  told  her  wliere  to  sign  the  mortgage.  •  •  •  I  have  no 
recollection  of  Mrs.  Bode  being  asked  whether  it  was  her 
voluntary  act  and  deed.  I  presume  I  did.  That  is  all  I 
can  say."  The  words,  "I  presume  I  did,"  were,  upon 
motion  of  plaintiff's  counsel,  stricken.  The  testimony  of 
Mr.  Gantt  is  substantially  that  which  any  honest  notary 
would  be  compelled  to  give  when  testifying  four  years 
after  the  lime  an  acknowledgment  had  been  taken.  The 
<mly  evidence  offered  by  plaintiff  to  in  any  manner  im- 
peach the  certificate  of  acknowledgment  was  the  testimony 
of  herself  and  her  husband.  In  Council  BInffs  Savings 
Jinnl:  v,  Smith,  59  Neb.  90,  we  held: 

"The  certificate  of  an  oflfleer  having  authority  to  take 
acknowledgments  cannot  be  in)peached  by  showing  merely 
that  such  officer's  duty  was  irregularly  performed. 
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^'AVlioii  the  party  executing  a  deed  or  mortgage  knows 
that  lie  is  before  an  officer  having  authority  to  take  ac- 
kn:>Av)e(]ginents,  and  intends  to  do  whatever  is  necessary 
to  make  tlie  instrument  effective,  the  acknowledging  offi- 
cer's official  certificate  will  be,  in  the  absence  of  fraud, 
conclusive  in  favor  of  those  who  in  good  faith  rely  on  it." 

There  is  no  question  but  what  plaintiff  and  her  husband 
knew  that  Mr.  Gantt  was  an  officer  having  authority  to 
take  acknowledgments.  They  knew  that  he  had  been 
taken  out  there  for  the  express  purpose  of  taking  their 
acknowledgment  to  the  mortgage  which  they  there  signed. 
No  fraud  or  deception  was  practiced  by  the  notary.  The 
parties  were  in  their  own  home.  The  mortgagees  were 
not  present.  To  hold  that  mortgagors  can  deny  the  ac- 
knowledgment of  a  mortgage  and  thereby  defeat  it,  upon 
their  naked  assertion  that  a  formal  question  was  not 
asked,  would  open  the  door  to  fraud  and  perjury  and 
make  recorded  acknowledgments  a  snare  and  a  delusion. 
No  one  could  safely  deal  with  land  on  the  faith  and  truth 
of  public  records  if  such  a  rule  were  to  obtain.  In  Pickens 
V.  Knisely.  29  W.  Va.  1,  16,  it  is  said:  "For  reasons  of 
public  policy  and  to  protect  innocent  purchasers,  it  has 
been  uniformly  held  that,  when  a  married  woman  ap- 
pears before  a  justice  for  the  purpose  of  acknowledging  a 
deed,  and  does  in  some  manner  attempt  to  do  what  the 
law  requires  to  be  done,  the  certificate  is  conclusive  of 
the  facts  therein  stated  as  regards  innocent  purchasers." 
If  the  notary  failed  to  ask  the  formal  question  as  to 
whether  or  not  plaintiff  acknowledged  the  deed  to  be  her 
free  and  voluntary  act,  such  failure  was,  at  most,  an 
irregularity  only. 

2.  Was  there  a  sufficient  consideration  moving  to  plain- 
tiff for  the  execution  of  the  mortgage?  It  seems  unneces- 
sary to  discuss  this  assignment.  She  was  told  by  her 
husband  that  he  was  a  defaulter ;  that  unless  the  mortgage 
was  executed  he  was  liable  to  be  arrested  and  imprisoned 
for  his  crime.  This  would  entail  loss  of  support,  and  dis- 
grace, not  only  upon  the  husband,  but  upon  herself  and 
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family.  No  true  wife  would,  under  such  circumstances, 
refuse  to  execute  a  mortgage  upon  her  home,  and  we  do 
not  think  a  court  will  ever  be  found  to  hold  that  a  mort- 
gage so  executed  is  without  consideration. 

3.  Was  the  mortgage  executed  under  duress?  If  the 
testimony  of  E.  O.  Bode  were  to  be  taken  as  true,  possibly 
it  might  be  so  held.  But,  as  we  have  already  stated,  the 
clear  preponderance  of  the  evidence  is  against  plaintiff 
upon  the  point  that  her  husband  was  acting  for  the  bonds- 
men in  securing  the  mortgage.  He  was  not  doing  any- 
thing of  the  kind.  He  was  acting  for  himself  in  an  ear- 
nest endeavor  to  save  himself  from  arrest  and  prosecution, 
and  protect  the  reputation  of  his  family.  Nothing  was 
said  to  plaintiff  by  any  person  except  her  husband,  and 
he  was  not  delegated  by  Jussen  and  Holland  to  make  any 
statements  or  threats  to  her.  In  such  a  case  the  rule  an- 
nounced in  the  cases  cited  in  plaintifiPs  brief,  and  in  the 
recent  case  of  Hoellworth  v.  McCarthy^  aurvte,  p.  246,  not 
cited,  does  not  apply. 

The  allegation  and  testimony  by  Mi*.  Bode,  that  the 
agreement  with  Jussen  and  Holland  was  that  they  were 
to  deposit  $2,500  in  the  bank  to  his  credit,  is  not  only 
denied  by  them,  but  is  too  incredible  to  be  believed.  It  is 
taxing  our  credulity  to  ask  us  to  believe  that  two  business 
men,  who  are  sureties  upon  the  bond  of  a  public  officer 
who  confesses  to  them  that  he  is  a  defaulter,  would  place 
a  sum  aggregating  the  amount  of  his  defalcation  in  his 
hands,  or  in  a  bank  subject  to  his  check,  and  trust  to  his 
honesty  in  applying  that  money  in  the  payment  of  the 
shortage.  They  would  be  much  more  apt  to  fear  that  if 
the  money  were  so  deposited  he  might  immediately  with- 
draw it  and  depart  for  parts  unknown. 

4.  Can  a  mortgage  by  a  married  woman  ui)on  her  sepa- 
rate property,  given  to  secure  the  debt  of  her  husband,  be 
enforced?  The  law  ui)on  that  point  must  be  taken  as  set- 
tled in  this  state.  Section  2,  ch.  53,  Comp.  St.  1911,  which 
is  the  same  as  it  was  at  the  time  the  mortgage  in  suit  was 
executed,  provides:    "A  married  woman,  while  the  mar- 
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riage  relation  subsists,  may  bargain,  sell,  and  convey  her 
real  and  personal  property,  and  enter  into  any  contract 
with  reference  to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  married  man  may 
in  relation  to  his  real  and  personal  property."    This  sec- 
tion of  the  statute  was  carefully  considered  by  this  court 
in  Orand  Island  Banking  Go.  v.  Wright^  53  Neb.  574.    The 
authorities  are  there  collated  and  carefully  considered, 
and  the  conclusion  reached  that,  where  a  wife  executes  a 
mortgage  upon  her  own  real  estate  to  secure  an  indebted- 
ness of  her  husband,  the  mortgage  will  be  sustained,;  but, 
if  the  wife  also  signs  the  note,  she  cannot  be  held  upon 
that  for  any  deficiency  after  the  sale  of  the  premises, 
where  it  is  not  disclosed  that  in  executing  the  note  and 
mortgage  it  was  the  intention  to  bind  her  property  gener- 
ally. In  Buffalo  County  Nat.  Bank  v.  Sharpe,  40  Neb.  123, 
we  said:    "The  wife  executed  and  acknowledged  as  her 
voluntary  deed  and  act,  and  delivered  to  Gallentine,  the 
mortgage  on  her  separate  property  to  secure  the  payment 
of  the  note  which  evidenced  the  debt  of  the  husband,  and 
the  consideration  being  its  extension  of  payment.     This 
waB  a  contract  which  she  had  the  power  to  make  and  by 
which  she,  bound  her  property  for  the  payment  of  the 
amount  of  the  note."    That  is  to  say,  she  bound  the  prop- 
erty set  out  in  the  mortgage;  but,  under  the  rule  an- 
nounced in  Orand  Island  Banking  Co.  v.  Wright,  supra, 
she  did  not  bind  any  other  estate  she  may  have  had  out- 
side of  that  set  out  in  the  mortgage.    In  Watts  v.  Oa/ntt, 
42  Neb.  869,  we  held:     "A  married  woman  may  in  this 
state  mortgage  her  separate  estate  or  property  to  secure 
the  imyment  of  the  individual  debt  of  her  husband.     A 
loan  of  the  money  to  the  husband  creating  the  debt  so 
secured  is  a  sufficient  consideration  for  her  executing  and 
delivering  the  mortgage."     And  so  in  this  case,  while 
plaintiff  may  not  have  received  any  direct  cash  considera- 
tion for  the  execution  of  the  mortgage  in  suit,  it  was  ex- 
ecuted, as  we  have  shown,  upon  a  sufficient  consideration, 
and  is  therefore  valid. 


i 
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Finding  no  error  in  the  record,  the  judgment  of  the  dia- 
trict  court  is 

Affikmid. 

■ 

Bbbsb,  0.  J.J  Barnbs  and  Ross,  JJ.,  concnr. 
LxiTTONy  Sbdgwiok  and  Hamer,  JJ.,  not  sitting. 


Peter  H.  Jussen  et  al.,  appellees,  v.  Erwin  O.  Bodb  bt 

AL.,  appellants. 
FnJCD  March  28, 1913.    No.  17,599. 
The  Byllabus  in  Bode  v,  Juasen,  ante,  p.  482,  applied  to  this  caae. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Juixje.    Affirmed. 

Edwin  Falloon,  for  appellants. 

Reavis  d  Reavis  and  A.  R.  Scott,  contra. 

Pawcett,  J. 

This  suit  was  instituted  in  the  district  court  for  Rich- 
ardson county  to  foreclose  the  mortgcage  involved  in  Bode 
V.  Jussen,  ante,  p.  482.  By  agreement  of  parties  it  was 
argued  and  submitted  with  that  case.  Both  cases  rest 
upon  substantially  the  same  evidence.  The  district  court 
upheld  the  mortgage  and  entered  a  decree  of  foreclosure. 
Defendants  appeal.  For  the  reasons  stated  in  Bode  v. 
Juasen,  svpra,  the  judgment  is 

Affirmed. 

Reese,  0.  J.,  Barnes  and  Rose,  JJ.,  concur. 
Letton,  8BDGWIGK  and  Hambr,  JJ.,  not  sitting. 
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HOLLADAT,  APPELLANT,  V.  WiLLIAM  HeNBT  BIOH 
BT  AL.,  APPtXLEE^. 
Fnis  Marcb  28, 1913.    No.  17,047. 

■  :  CoupBTENCT.  Tn  Kn  action  by  a  married  woman  (or 
!  performance  of  a  contract  to  convey  real  estate,  her  bus- 
las  a  direct  legal  tntereet  In  tbe  reault,  within  the  meaning: 
ion  329  of  the  code: 

.    In  an  action  to  set  aside  a  deed  executed  hy  a 

afterwards  deceased,  because  the  same  was  executed  In 
an  of  an  alleged  contract  of  the  grantor  with  the  plaintiff, 
fendant  who  clalnu  under  such  deed  Is  the  representative 
eceased  person,  within  the  meaning  of  section  329  of  the 

1  Not«s,  Qift  of;  Rights  Acquired.  One  who  takes  promla- 
otea  aa  a  gift  without  paying  any  consideration  therefor 
)nly  the  right  of  the  donor  therein. 

md  Purchaser;  Innocent  Purchaser.  One  who  purchases 
)  be  paid  for  wholly  In  the  future  is  not  an  Innocent  ptu*- 

for  value  as  against  the  rights  of  a  third  party  of  which 
rcbaser  has  notice  before  making  payment. 

Title:  EvTOEKCB.  This  being  an  action  In  equity,  we  have 
led  the  evidence,  some  of  which  la  outlined  In  the  opinion, 
nd  that  it  supports  our  former  judgment  In  favor  of  the 
fl.  which  Is  therefore  adhered  to. 

tiNG  of  case  reported  in  92  NeK  91,  Former 
affirmed. 

CK,  J. 

irles  Badger  some  time  before  his  death  sold  and, 
the  land  in  question  to  the  defendant  William 
ch,  for  the  agreed  price  of  $7,000,  and  took  in 
therefor  notes  secured  upon  tlie  land.  After- 
f.  lladficr  transferretl  the  notes  to  the  defendant 
ollege,  a  Wisconsin  corporation.  The  plaintiff 
his  action  in  the  district  court  fur  Valley  county, 
■ed  that  Dr..Radger  had  agreed  to  convey  the 
ler  for  a  BufBcient  coosideration,  and  had,  pur- 
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suant  to  that  agreement,  actually  executed  and  delivered 
a  deed  thereof  to  her,  and  asked  that  the  conveyance  to 
Rich  be  set  aside  and  her  title  quieted  in  the  land,  or,  if 
the  deed  to  Rich  was  held  valid,  that  the  defendant  Milton 
College  be  required  to  turn  over  the  notes  to  her.  The 
defendant  bank  was  made  a  party  because  the  notes  had 
been  deposited  in  the  bank.  The  trial  court  found  the 
issues  generally  in  favor  of  the  defendants,  and  the  plain- 
tiff has  appealed.  Upon  a  former  hearing  the  judgment 
was  reversed  and  a  judgment  entered  in  favor  of  the 
plaintiff.    92  Neb.  91. 

William  J.  HoUaday,  the  plaintiff's  husband,  was 
called  as  a  witness  for  the  plaintiff,  and  the  defendants 
objected  on  the  ground  that  he  was  disqualified  under  sec- 
tion 329  of  the  code,  which  provides:  "No  person  having 
a  direct  legal  interest  in  the  result  of  any  civil  action  or 
proceeding,  when  the  adverse  party  is  the  representative 
of  a  deceased  person,  shall  be  permitted  to  testify  to  any 
transaction  or  conversation  had  between  the  deceased  per- 
scm  and  the  witness,"  with  specified  exceptions.  In  McCoy 
V.  Conrad,  64  Neb.  150,  it  is  said:  "In  order  to  justify 
excluding  this  testimony  three  things  must  concur :  First, 
the  witness  offered  must  have  a  direct,  legal  interest  in 
the  result  of  the  litigation;  second,  the  evidence  offered 
must  relate  to  transactions  and  conversations  had  be- 
tween the  witness  and  deceased ;  third,  the  evidence  must 
be  offered  against  one  who  is  a  representative  of  the  de- 
ceased person."  Does  Mr.  HoUaday  have  a  direct  legal 
interest  in  the  controversy?  In  the  commencement  of  this 
action  lie  was  joined  as  plaintiff.  Later  the  action  as  to 
him  was  dismissed.  It  is  insisted  that  his  liability  for 
costs  makes  him  directly  interested.  But  his  liability  for 
costs  is  limited  to  costs  incurred  by  the  defendants  while 
he  was  a  party.  And  it  does  not  appear  that  the  defendants 
incurred  costs  during  that  time  that  they  could  recover 
from  Mr.  HoUaday  if  they  were  successful  in  the  action. 
Is  Mr.  HoUaday's  interest  as  husband  of  the  plaintiff  of 
such  a  character  as  must  be  held  to  be  a  direct  legal  in- 
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terest  within  the  meaning  of  the  statute?  In  Gillette  v. 
Morrison,  9  Neb.  395,  it  is  held  that  in  an  action  by  a 
married  woman  in  regard  to  her  separate  property  the 
husband  has  Ho  direct  legal  interest  in  the  result  of  the 
suit  And  in  Tliskett  v.  Bozarth,  75  Neb.  70,  the  precise 
point  here  involved  was  presented,  and  it  was  held  that 
the  husband  was  not  disqualified.  But  in  Wylie  v.  Charh 
ton,  43  Neb.  840,  it  was  held  that  in  a  similar  action  by  the 
husband  the  wife  was  incompetent  as  a  witness  because 
the  wife's  inchoate  right  of  dower  was  a  charge  and  incum- 
brance upon  the  real  estate  of  the  husband,  and  could  not 
be  avoided  except  by  the  voluntary  act  of  the  wife.  This 
case  was  cited  in  Hiskett  v.  Bozarth,  supra,  and  dis- 
tinguished from  that  case  on  the  ground  that  the  husband's 
right  of  curtesy  "may  be  defeated  by  the  deed  of  the  wife 
and  without  the  consent  of  the  husband,"  but  this  is  not 
true  under  the  statute,  as  it  now  exists.  Comp.  St.  1911, 
ch.  23,  sec.  1.  Under  that  statute  the  husband  has  an 
interest  in  the  real  estate  of  the  wife  that  cannot  be  de- 
feated by  any  act  of  the  wife.  So  that  now  the  rule  an- 
nounced in  Wylie  v.  Charlton,  supra,  applies  equally  to 
husband  and  wife,  and  under  that  rule  Mr.  Holladay  had 
a  direct  legal  interest  in  the  result  of  the  suit,  within  the 
meaning  of  the  statute. 

The  plaintiff  contends  that  the  adverse  party  was  not 
the  representative  of  the  deceased,  within  the  meaning  of 
the  statute,  and  quotes  the  following  also  from  McCoy  v. 
Conrad,  supra:  "The  statute  is  limited  in  its  reason  and 
spirit  by  fair  construction  to  contests  on  litigation  upon 
claims  between  other  persons  and  the  deceased,  existing 
prior  to  his  death;  to  such  suits  and  proceedings  as  the 
deceased  would  have  been,  if  living,  a  necessary  party, 
and  since  which  his  heirs,  devisees,  and  legatees,  personal 
representatives  or  assigns,  are  compelled  to  prosecute  or 
defend  for  him  in  his  place.' "  This  language  was  quoted 
from  the  supreme  court  of  Michigan.  The  last  clause  of 
the  quotation  is  not  as  accurate  as  the  first.  The  plain- 
tifiPs  claim  as  against  Dp,  Badger  existed  prior  to  his 
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<leath.  Dr.  Ihidger  conveyed  tliis  right  to  Rich,  Mr. 
Ridi,  tlipivf(»re,  as  Dr.  Badger's  assign,  is  compelled  to 
defend  f(;r  him  in  his  place.  In  McCoy  i\  Courad^  supra, 
and  Williams  r.  Miles,  68  Neb.  463,  the  right  of  property, 
the  ownership  and  title  of  the  deceased  were  not  ques- 
tioned. Here  the  case  is  entirely  different.  The  right  of 
this  plaintiff  existed  before  Dr.  Badger's  death  and  before 
his  conveyance  to  Rich.  Her  right  of  action  was  then 
precisely  tlie  same  that  it  is  now.  She  could  have  main- 
tained her  action  then  as  well  as  now,  but  it  must  then 
have  been  against  Dr.  Badger.  Whatever  right  Dr:  Badger 
had  to  withhold  the  property  from  her  he  has  conveyed  to 
Jfr.  Rich,  and  5Ir.  Rich  now  represents  him  in  that  con- 
troversy. This  precise  point  was  decided  in  Kroh  v.  Heins, 
48  Neb.  691.  This  claim  existed  between  another  person 
and  tlie  deceascnl  prior  to  his  death,  and  this  is  the  test 
a[)plied  in  McCoy  v.  Conrad,  supra.  It  follows  that  Mr. 
Rich,  the  adverse  party,  is  "the  representative  of  a  de- 
ceased person."  The  evidence  of  Mr.  Holladay  cannot 
therefore  be  considered. 

The  evidence  shows  that  the  plaintiff's  husband  had  a 
farm  of  320  acres  in  Valley  county,  and  that  many  years 
ago  he  transferred  this  farm  to  his  wife,  and  that  Dr, 
Badger  had  tlie  benefit  of  the  use  of  this  farm  and  the 
rentals  thereof  for  some  15  or  16  years.  One  witness  tes- 
tified that  tlie  rentals  amounted  to  at  least  |250  a  year, 
and  w-e  have  not  observed  that  this  evidence  was  contra- 
dicted. TIi(*re  is  also  evidence  tending  to  prove  that  the 
jilaintifif  many  years  ago  received  a  legacy  of  $300,  and 
that  this  was  turned  over  to  Dr.  Badger,  and  also  that  the 
plaintiff  earned  money  in  school-teaching  many  years, 
w-hich  was  used  by  the  family;  and  tliat  the  plaintiff  be- 
came the  owner  of  a  house  and  lot  which  was  sold  by  Dr. 
Badger  and  a  large  part  of  the  proceeds  used  by  him. 
There  is  also  evidence  tending  to  show  that  Dr.  Badger's 
wife,  the  plaintiff's  step-mother,  had  a  farm  adjoining  the 
land  in  dispute,  known  as  the  "Weaver  farm,"  and  that 
the  plaintiff  at  the  solicitation  of  Dr.  Badger  exchanged 
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isection  ol  her  land  for  the  Weaver  farm.  One 
tified  that  the  land  80  exchanged  by  the  plaintiff 
more  valuable  than  the  Weaver  farm.  He  eeti- 
the  difference  ia  the  value  was  at  least  tl,300, 
is  evidence  tending  to  show  that  Dr.  Badger  at 
•epresented  to  the  plaintiff  that,  as  the  farm  !d 
a  her  farm,  the  Weaver  farm  would  be  much 
ihle  to  her  because  it  adjoined  the  land  in  dis- 
hat  the  two  tracts  together  would  be  a  valuable 
that  it  was  upon  this  consideration  that  the 
>nsented  to  make  the  exchange,  relying  upon 
e  to  convey  this  land  in  question  to  her.  Mrs. 
IS  a  witness  in  behalf  of  the  defendants,  and 
-  this  exchange.  She  made  no  denial  of  the 
contention  that  the  exchange  was  made  upon 
mutation  and  promise  that  the  land  in  dispute 
conveyed  to  the  plaintiff.  It  will  he  seen  from 
hat  tlie  evidence  tends  to  show  tliat  Dr.  Badger 
om  the  plaintiff  at  least  f4,000  or  fS.OOO;  and, 
lefendants  called  and  examined  witnesses  who 
known  at  least  some  of  the  circumstances  show- 
consideration  for  the  promise  relied  upon  by 
ff,  there  is  no  evidence  contradicting  the  evi- 
nced by  the  plaintiff  upon  that  branch  of  the 
my  evidence  tending  to  show  that  Dr.  Badger 
t  the  plaintiff  any  other  consideration  than  the 
pstion. 

ged  that  Dr.  Badger  some  time  before  his  death 
ed  to  the  use  of  narcotics,  and  was  for  that 
iX>aI)le  of  transacting  bnsiness.  This  allegation 
ained  by  the  evidence.  He  was,  however,  more 
ars  of  age.  Mrs.  Badger,  as  a  witness  for  the 
,  testified  in  regard  to  his  physical  and  mental 
it  the  time  and  prior  to  the  transfer  of  the  land 
ndant  Rich,  and  afterwards  several  letters  writ- 
).  Badger  were  offered  and  received  in  evidence 
ijection.  In  one  of  these  letterfl,  under  date  of 
1903,  she  said:    "Ton  have  no  idea  bow  feeble 
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and  forgetful  he  (Dr.  Badger)  is,  and  it  worries  him  00 
much.  Says  I  will  have  to  help  him  about  the  farm,  etc., 
but  when  he  is  out  of  hearing  and  trying  to  do  business  I 
cannot  be  of  much  help  as  he  is  liable  to  forget  before  he 
gets  into  the  house.  ♦  *  *  He  is  not  fit  to  do  business 
of  any  kind  and  he  feels  it,  the  Meyers  boys  left  the  farms 
in  very  bad  shape."  In  another  letter,  under  date  of 
March  30,  1904,  she  said:  "Unless  people  are  perfectly 
honest  they  have  all  the  chance  in  the  world  to  take  ad- 
vantage  of  him  for  he  takes  their  say-so  about  everything 
as  he  knows  he  cannot  keep  straight  in  his  own  mind. 
He  so  often  ajsks  me  about  business  matters  that  he  has 
done  that  I  know  nothing  about,  for  I  did  not  at  the  time, 
and  he  can't  remember  what  he  has  done."  He  seems  to 
have  had  great  confidence  in  the  plaintiff  and  her  husband 
for  many  years,  and  was  very  anxious  to  have  them  live 
in  his  neighborhood.  At  one  time  it  was.  understood  that 
they  would  do  so,  but  for  some  reason  this  plan  was 
changed.  The  defendants  contend  that  it  was  upon  this 
condition  that  Dr.  Badger  was  to  convey  this  farm  in 
question  to  the  plaintiff,  and  there  is  some  evidence  to 
indicate  that  Dr.  Badger  so  understood  it  Several  wit- 
nesses testified  that  Dr.  Badger  frequently  said  that  this 
plaintiff  was  to  have  his  farm  after  his  death.  This  lan- 
guage is  consistent  with  the  idea  that  he  intended  to  give 
her  the  farm  at  some  future  time  as  a  gift.  It  is  also 
consistent  with  the  idea  that  the  farm  was  regarded  as 
hers,  and  that  he  expected  to  use  it  as  he  did  her  other 
land  as  long  as  he  lived.  Several  witnesses  testify  posi- 
tively that  he  frequently  said  that  this  was  the  plaintifPs 
farm,  and  that  he  was  attending  to  it  and  fixing  it  up  for 
her. 

The  plaintiff's  husband  frequently  acted  for  her  in  re- 
gard to  her  property  and  interests,  and  defendants  intro- 
duced in  evidence  a  letter  written  by  him  to  Dr.  Badger 
under  date  of  April  25,  1905,  which  was  soon  after  the 
land  in  question  was  conveyed  to  the  defendant  Rich.  In 
this  letter  he  said:    "I  am  more  than  sorry  to  learn  that 
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you  have  sold  your  farm.    Had  I  known  that  you  wanted 
to  sell,  I  would  have  bought  it."     The  defendants  rely 
upon  this  letter  as  an  admission  that  the  farm  belonged 
to  Dr.  Badger ;  but  the  letter  as  a  whole  strongly  indicates 
that  the  writer,  at  least,  believed  that  the  plaintiff  and 
himself  had  been  greatly  wronged  by  the  conveyance  of 
the  land  to  Mr.  Rich.     He  also  said  in  the  letter:     "I 
would  not  have  allowed  that  farm  to  have  gone  out  of  my 
hands  during  my  life.    You  know  that  the  Weaver  place 
is  not  good  for  much  as  it  stands  now,  but  what  cannot  be 
helped  must  be  endured.    You  was  the  promoter  of  that 
land  trade,  and  persuaded  me  that  that  trade  was  just  the 
thing  for  me  to  do,  and  that  it  would  give  me  a  good  home 
all  in  a  solid  block.    I  have  been  an  easy  mark  for  more 
than  one.    I  left  everything  in  your  hands;  you  have  done 
as  you  wanted  with  it ;  so  all  is  well  that  ends  well.    I  will 
drop  the  subject,  as  it  is  probably  not  particularly  inter- 
esting to  you."    He  considered  that,  until  Dr.  Badger  had 
deeded  the  land  away,  it  belonged  to  himself  and  his  wife, 
but  by  Dr.  Badger's  deed  it  had  gone  out  of  his  hands. 
He  and  his  wife  had  no  title  of  record,  and  that  h^  should 
suppose  that  the  deed  to  a  third  party  would  be  an  effectual 
bar  to  their  rights,  or  at  least  that  he  should  not  then  have 
contemplated  legal  process  to  recover  those  rights,  is  not 
strange.    They  contend  that  they  had  been  induced  to  ex- 
change for  the  "Weaver  place"  on  the  promise  that  the 
land  in  question,  together  with  that  place,  would  make  a 
desirable  farm,  and  he  suggested  to  Dr.  Badger  that  the 
"Weaver  place  is  not  good  for  much  as  it  stands  now." 
He  upbraids  him  with  being  the  promoter  of  that  trade, 
and  having  "persuaded  me  that  that  trade  was  just  the 
thing  for  me  to  do,  and  that  it  would  give  me  a  good  home 
all  in  a  solid  block."    This  language  is  wholly  unintelli- 
gible, upon  any  evidence  in  this  case,  unless  Mr.  Badger 
had  induced  tlie  trade  for  the  "Weaver  place"  upon  the 
promise   and   understanding   that  the   land   in   question 
should  be  conveyed  to  this  plaintiff.    The  writer  then  says 
that  he  has  been  an  easy  mark  for  more  than  one,  and  fol- 
35 
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lows  it  up  with  the  statement  that  would  have  no  meaning, 
unless  it  was  a  direct  accusation  that  he  had  been  an  easy 
mark  for  Dr.  Badger.  The  remark  that  the  subject  is 
probably  not  particularly  interesting  to  Dr.  Badger  in- 
sinuates strongly  that  Dr.  Badger  must  know  that  he  had 
violated  the  contract. 

The  phiintiff  was  not  allowed  to  testify,  but  there  is 
evidence  tending  to  prove  that  Dr.  Badger  executed  a  deed 
conveying  this  land  to  the  plaintiff  and  delivered  the  deed 
to  her,  and  afterwards  upon  the  representation  that  he 
desired  that  the  deed  should  name  the  plaintiflPs  husband 
also  as  grantee,  and  perhaps  other  representations,  pro- 
cured the  deed  from  the  plaintiff  to  make  such  changes, 
and  failed  to  return  it.  There  is  evidence  indicating  tiiat 
this  deed  still  remained  among  Dr.  Badger's  papers  after 
his  death,  and  was  destroyed  by  interested  parties.  After- 
wards Dr.  Badger  executed  a  conveyance  that  is  called  a 
lease.  It  provided  that  the  plaintiff  and  her  husband 
should  have  the  land  in  question  as  long  as  Dr.  and  Mrs. 
Badger  lived,  and  should  furnish  them  the  necessaries  for 
their  support,  and  after  their  death  should  have  the  land 
absolutely.  Still  later  the  plaintiff  and  her  husband  ex- 
ecuted an  instrument  for  the  purpose  of  canceling  this  so- 
called  lease.  It  is  a  quitclaim  of  "all  our  interest,  claim 
and  demand  in  and  to  the  certain  leasehold  interest  here- 
tofore made."  It  does  not  purport  to  quitclaim  the  land 
itself,  but  contains  a  clause  granting  Mr.  Badger  "full 
power  and  authority  to  deal  with  said  above  described 
property  as  they  may  deem  proper."  As  Dr.  Badger  had 
been  using  all  the  lands  of  all  the  parties  as  he  deemed 
projjer,  this  last  clause  must  be  construed  in  the  light  of 
that  fact.  The  evidence  in  regard  to  the  execution  and 
delivery  of  the  deed  is  perhaps  not  so  definite  and  con- 
clusive as  to  establish  that  fact,  but  the  clause  in  the  so- 
called  lease  subsequently  made,  that  after  the  death  of  Dr. 
and  Mrs.  Badger  the  plaintiff  and  her  husband  "shall 
come  into  full  and  immediate  possession  of  said  property, 
and  tliis  lease  put  on  record  shall  be  to  the  said  Holla- 
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1  and  complete  title  to  Bald  property  free  and 
L  all  iBcumbrance  of  every  form  and  kind,"  is 
with  the  contention  that  the  land  was  promised 
led  to  he  the  property  of  the  plaintiff.  If  the 
executed  and  delivered,  as  contended  by  the 
md  returned  to  Dr.  Badger  for  correction,  it 
at  Dr.  Badger  intended  this  instrument,  which 
e  lease,  as  equivalent  of  the  deed  which  he  had 
zecuted.  The  plaintiff  and  her  husband  appear 
m  very  geoCTOus  with  Dr.  and  Mrs.  Badger,  and 
aiuiesced  in  everything  and  anything  that  Dr. 
w  fit  to  do  with,  not  only  his  own  property,  but 
property  also. 

some  claim  put  forth  in  the  briefs  that  the  de- 
[ilton  College  is  an  innocent  purchaser  of  the 
hat  its  title  cannot  be  questioned.  The  evidence 
>nd  a  question  that  the  notes  were  a  pure  dona- 
college,  and  were  so  received  and  understood  by 
,  The  agreement  to  pay  interest  during  the  life- 
.  and  Mrs.  Badger,  or  either  of  them,  constitutes 
tration  for  the  notes,  as  it  merely  amounts  to 
;hem  the  interest  that  was  to  be  paid  by  the 
the  notes,  the  college  taking  the  principal  and 
rt  after  the  time  limited.  Mr.  Rich  was  well 
[  with  the  land  and  existing  conditions,  and 
course,  claim  to  be  an  innocent  purchaser;  even 
he  bad  not  made  payment  at  the  time  this  action 
,  and  therefore  could  not  be  an  innocent  pur- 
o  such  payments  as  he  might  make  after  notice, 
o  doubt  of  the  good  faith  of  the  college  and  its 
id  it  would  appear  that  to  aid  sucli  an  institu- 
ortby  object.  Dr.  Badger  is  not  to  be  criticised 
ire  to  advance  Christian  education.  In  his  age 
ity  he  forgot  his  obligation  to  this  plaintiff,  and 
istakenly  supposed  that  because  she  had  no  title 
onld  place  on  record,  and  he  himself  had  the 
of  record,  he  could  withdraw  his  promise  and 
tiie  land  as  he  thought  best  under  all  circum- 
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The  evidence  is  in  some  respects  complicated,  and  per- 
haps somewhat  inconsistent,  but  we  think  that,  taken  as 
a  whole,  the  proof  shows  that  this  plaintiflE  has  fully  paid 
for  this  land,  and  that,  in  consideration  thereof,  Dr, 
Badger  considered  this  land  to  belong  to  the  plaintiff  and 
promised  to  convey  it  to  her  as  alleged. 

The  judgment  heretofore  entered  in  this  court  is  ad- 
hered to. 

Judgment  aogordinoly. 

Lbtton,  J.,  not  sitting. 

Rose,  J.,  dissenting. 

The  evidence  outlined  in  the  opinion  of  the  majority  is, 
in  my  judgment,  insufficient  to  justify  the  decree,  pro- 
nounced. I  think  the  judgment  of  the  district  court  should 
be  affirmed.  I  am  therefore  compelled  to  adhere  to  my 
former  dissent. 

Hamer,  J.,  dissenting  in  part,  and  concurring  in  the 
conclusion. 

I  concur  in  the  conclusion  that  the  court  should  adhere 
to  the  judgment  heretofore  rendered. 

1.  While  the  cogent  argument  contained  in  the  majority 
opinion  is  strong,  it  appears  to  me  that  it  might  be  still 
stronger  and  absolutely  conclusive  if  it  contained  all  of 
the  material  facts  in  the  case,  some  of  which,  no  doubt, 
are  left  out  by  inadvertence. 

2.  I  am  not  satisfied  that  William  J.  Holladay,  the 
plaintiflf's  husband,  was  disqualified  to  testify  as  a  wit- 
ness under  section  329  of  the  code.  I  therefore  dissent 
from  so  much  of  the  opinion  as  holds  that  he  was  dis- 
qualified. T'nder  the  present  decedent  law,  the  plaintiff's 
husband  had  no  direct  legal  interest  in  the  result  of  the 
action,  as  the  contingency  by  which  he  might  possibly  be- 
come entitled  to  the  use  of  the  land,  or  have  an  heirship 
in  it,  had  not  arrived.  His  wife  was  then  living.  And 
there  is  a  waiver  of  the  protection  offered  by  section  329 
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becanse  of  the  introduction  of  witnesses  by  the  defense  who 
testified  as  to  the  transaction  and  as  to  what  was  said  by 
the  neighbors  and  by  Dr.  Badger  himself.  When  the 
defendant  shows  part  of  the  transaction,  the  whole  may 
be  «hown  by  the  plaintiff.  American  Sawigs  Bank  v., 
Harrington,  34  Neb.  598;  Parrish  v.  McNeal,  36  Neb.  727; 
Bangs  v.  G^ray,  60  Neb.  457.  See,  also,  Dodd  v.  Skelton, 
2  Neb.  ( Unof ! )  475 ;  McCoy  v.  Conrad,  64  Neb.  150 ;  Wil- 
Hams  V.  Miles^  68  Neb.  463.  As  the  effect  of  the  section, 
if  given  a  literal  interpretation,  is  to  cut  the  court  off 
from  the  evidence  showing  the  facts,  the  rule  should  not 
be  applied  unless  it  is  strictly  required  by  a  reasonable 
interpretation.  In  Parker  v.  Wells^  68  Neb.  647,  it  was 
held  that  a  wife  might  testify  in  favor  of  her  husband  in 
relation  to  conversations  and  transactions  had  with  a 
person  since  deceased  in  all  cases,  except  where. the  result 
of  the  suit,  if  favorable  to  the  husband,  would  invest  her 
with  some  direct  legal  interest  in  the  subject  of  the  con- 
troversy, and  it  was  held  that  a  dower  interest  did  not 
disqualify  her.  This  rule  is  seemingly  analogous  to  that 
which  ought  to  be  in  force  in  the  present  case. 

3.  I  dissent  from  so  much  of  the  opinion  as  finds  that 
Dr.  Badger  was  not  using  a  narcotic.  One  witness,  Oscar 
Baheock,  saw  him  every  day,  and  testified  that  the  doctor 
told  him  he  could  not  keep  up  without  medicine,  and  that 
the  doctor  said  to  him :  "I  can't  leave  it  alone,  I  can't 
live  without  it"  He  also  said  that  he  used  the  purest 
article  that  he  could  get;  that  he  did  not  buy  it  in  town; 
that  he  could  get  a  better  article  by  sending  away  for  it; 
that  he  bought  |4  worth  at  one  time;  that  he  said:  ^^I 
can't  keep  up  without  it."  A  number  of  witnesses  testi- 
fied that  he  failed  to  recognize  his  nearest  neighbors;  that 
he  would  meet  them  and  say  "I  don't  know  you";  that  he 
got  very  bad  physically;  that  he  would  say.  "I  can't  call 
your  name,"  and  then,  when  the  man  told  him  his  name, 
he  would  not  be  able  to  place  him;  that  he  gradually  be- 
came weaker,  and  at  times  was  seemingly  unconscious  of 
his  surroundings;  that  he  imagined  there  was  something 
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the  matter  with  the  chimney  when  there  was  nothing  the 
matter  with  it;  that  he  gave  away  his  library,  and  wanted 
to  give  away  his  household  goods  and  furniture;  that  he 
gave  the  preacher,  M.  B.  Kelly,  his  horse  and  buggy ;  that 
he  seemed  dazed,  and  would  commence  to  run,  and  that 
he  would  then  catch  hold  of  a  telephone  pole. near  his 
house  to  prevent  himself  from  falling;  and,  in  the  lan- 
guage of  Mary  B.  S.  Badger,  he  became  very  nervous  and 
forgetful,  and  was  unable  to  remember  "while  he  was 
turning  around."  In  another  letter  she  describes  the 
doctor  as  "not  fit  to  do  business  of  any  kind."  And  again 
"I  can  see  his  memory  fail  every  day.  ♦  ♦  ♦  There  is 
no  question  but  what  his  brain  is  bad  and  heart  also."  It 
is  apparent  that  he  used  something  that  was  expensive. 
It  was  a  drug  that  he  sent  away  to  get  He  said  that  he 
could  not  keep  up  without  it.  The  evidence  seems  to 
justify  a  finding  that  it  was  a  narcotic, 

4.  T  dissent  from  so  much  of  the  opinion  as  fails  to  find 
that  tlie  deed  to  William  Henry  Rich  and  the  donation  of 
the  notes  and  mortgage  to  the  college  were  obtained  by 
the  undue  influence  of  William  Henry  Rich,  Mary  B.  S. 
Badger,  and  M.  R.  Kelly,  the  preacher. 

Dr.  Badger  was  frail,  and  his  mental  power  was  much 
reduced  by  illness  and  old  age.  He  was  frequently  ill,  and 
he  was  beyond  80.  The  step-mother  of  the  plaintiflf  had  a 
direct  interest  in  the  conveyance  of  the  land  to  Rich  and 
the  donation  to  tlie  college.  She  became  a  beneficiary  by 
that  trjuisaction,  because  after  her  husband's  death  she 
was  to  receive  the  interest.  In  view  of  the  doctor's  weak 
condition,  his  probable  habits  as  to  the  narcotic,  and  with 
these  strong  and  designing  people  around  him,  there  was 
plenty  of  evidence,  as  it  seems  to  me,  to  fully  justify  the 
conclusion  of  undue  infiuence.  At  the  time  of  the  execu- 
tion and  delivery  of  the  deed  to  the  defendant  Rich,  Dr. 
Badger  was  extremely  feeble,  very  infirm  in  his  body,  and 
hazy  and  uncertain  in  his  mind,  and  also  at  the  time  that 
he  delivered  the  notes  and  mortgage  to  the  defendant  Mil- 
ton College,  through  M.  B.  Kelley,  the  traveling  preacher. 
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Kelly  wrote  to  the  president  of  Milton  College:  "You 
will  doubtless  be  agreeably  surprised  to  find  it  (the  dona- 
tion) 18,000  instead  of  f  5,000."  He  wrote  the  president 
at  another  time:  "Hoping  this  will  all  be  satisfactory  to 
you  and  rejoicing  in  the  privilege  of  bearing  even  a  very 
8maU  part  in  this  worthy  transaction^  I  remain  very  sin- 
cerely yours,  M.  B.  Kelly."  When  examined  about  the 
matter  of  the  donation,  he  said:  "This  correspondence 
with  Milton  College  in  reference  to  acceptance  of  this 
donation  and  what  they  would  do  nearly  all  transpired 
through  me/^  Kelly  seems  to  have  been  there  when  the 
notes  and  mortgage  were  made  to  Milton  College.  When 
he  had  received  the  notes  and  mortgage,  he  sent  them  to 
the  college. .  He  was  proud  of  what  he  did.  Milton  Col- 
lege gave  nothing  for  the  mortgage  and  notes  except  a 
guaranty  that  the  interest  would  be  paid,  and,  of  course, 
if  Rich  paid  the  interest,  as  he  promised  in  the  notes  that 
he  would,  then  the  college  would  be  out  nothing.  William 
Henry  Rich  knew  Dr.  Badger,  and  was  farming  the  land. 
He  was  helping  to  keep  the  plaintiff  from  coming  into  her 
own.  While  he  was  not  called  as  a  witness,  his  deposition 
was  taken  in  support  of  plaintiflf's  motion  for  a  new  trial, 
and  in  that  deposition  he  describes  the  execution  of  the 
deed  to  himself  at  Dr.  Badger's  house,  and  the  delivery  to 
the  doctor  of  the  mortgage.  At  that  time  Rich  testified 
that  the  doctor  had  told  him  that  he  had  given  the  Holla- 
days  a  deed,  and  that  he  had  written  to  have  it  sent  back. 
He  therefore  knew  that  the  deed  had  been  delivered,  and 
whether  that  fact  appeared  from  the  deposition  or  from 
testimony  taken  at  the  trial  proper  was  immaterial,  as  it 
was  one  of  the  tilings  properly  before  the  court  to  be  con- 
sidered by  it  Rich  knew  that  he  was  a  party  to  this 
questionable  transaction.  Mary  B.  S.  Bndf»vr  and  M.  B. 
Kelly  each  knew  tlie  transaction  was  questionable. 

Of  course,  it  is  always  a  worthy  object  to  aid  a  school 
or  college,  but  T  believe  the  blame  should  be  placed  where 
it  belongs.  Mary  B.  S.  Badger,  the  step-mother,  William 
Henry  Rich,  who  received  the  deed  for  the  land  and  who 
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made  the  notes  and  mortgage,  and  M.  B.  Kelly  were  all  in 
it,  and  they  are  all  responsible  for  the  wrong  done,  while 
the  college  is  merely  called  upon  to  give  up  sometliing  fop 
which  it  paid  nothing.  Mary  B.  8.  Badger,  the  stej)- 
mother,  William  Henry  Rich,  the  purchaser  of  the  farm, 
and  M.  B.  Kelly  were  all  interested  in  persuading  tliis 
frail  old  man  to  forget  his  daughter  and  his  duty.  I  have 
not  observed  anything  said  in  the  majority  opinion  touch- 
ing the  father's  statements,  made  from  time  to  time  to  the 
neighbors,  that  the  improvements  on  the  farm  were  for 
the  daughter,  or  that  he  joined  her  name  with  his  as  one 
of  the  lessors  of  the  land  in  crops.  At  least  three  wit- 
nesses describe  these  improvements,  and  what  the  father 
said  about  everything  being  for  his  daughter  Kate  (Mrs. 
Holladay).  I  have  not  observed  that  anything  is  said  in 
the  opinion  about  the  daughter  (Mrs.  Holladay)  going 
home  from  Kansas  City  to  North  Loup  in  August,  1904,  to 
take  possession  of  the  farm,  as  she  had  agreed  to  do,  and 
when  she  got  there  finding  that  Irer  father  claimed  that  he 
had  rented  the  farm  the  day  before  to  the  defendant  Rich. 
Mrs.  Holladay  then  had  her  daughter  with  her  when  she 
went  up  there  ready  to  go  ahead  with  the  arrangement 
made  to  farm  the  land  and  take  care  of  the  old  folks;  but, 
as  they  could  not  get  i>oasession  of  the  land,  they  went 
back  to  Kansas  City.  The  step-mother,  Mary  B.  S. 
Badger,  and  the  defendant  Rich  were  active  in  this.  The 
omitted  facts  show  undue  influence.  There  can  be  no 
doubt  about  it  under  the  law.  In  re  Estate  of  Paisley,  91 
Neb.  139;  In  re  Estate  of  Frederick,  83  Neb.  318,  321; 
Orchardson  v.  Cofield,  171  111.  14,  40  L.  R.  A.  256,  63  Am. 

St  Rep.  211. 

I  refer  to  the  former  opinion  of  this  court  {Hollada/y  v. 
Rich,  92  Neb.  91),  because  it  contains  a  fuller  and  more 
complete  discussion  of  the  facts  than  I  am  able  to  give  in 
this  brief  review. 
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Oeorgb  K.  Howell,  appellant,  v.  Milton  B.  North, 

APPELLEE. 
Filed  March  28, 1913.    No.  16,777. 

1.  brokers:    Contract  for  Sale  of  Land:    Validity.    A  contract  In 

writing  made  by  a  letter  of  proposal  and  an  acceptance  between 
the  owner  of  real  estate  and  a  broker  or  agent,  authorizing  him 
to  sell  the  owner's  land  at  a  stipulated  price  and  upon  certain 
terms  as  to  payment,  which  fails  to  state  the  amount  of  the 
agent's  commission,  is  void,  if  such  contract  is  made  and  is  to  be 
performed  in  this  state.    DanieUon  v.  Goehel,  71  Neb.  800. 

2.  :    :    Pleading.    When  such  a  contract  is  made  for  the 

sale  of  land  situated  in  the  state  of  Colorado,  which  is  to  be  per- 
formed in  that  state,  a  petition  for  the  recovery  of  the  agent's 
commission,  which  alleges  the  making  of  the  contract  and  per- 
formance on  the  agent's  part,  and  so  much  of  the  statutes  of 
Colorado  as  shows  that  the  contract  is  valid  under  the  laws  of 
that  stat^,  is  not  vulnerable  to  a  general  demurrer. 

Appeal  from  the  district  court  for  Adams  county: 
Harry  S.  Dungan,  Judge.    Reversed. 

Tibhets,  Morey  d  Fuller,  John  A.  McKenzie  and  Ouy  A. 
Oox,  fop  appellant. 

M.  A.  Tlartigan,  contra. 

Hamer,  J. 

This  is  an  action  to  determine*  whether  the  plaintiff 
should  recover  a  judgment  based  upon  defendant's  al- 
leged promise  by  letter  to  pay  a  commission  for  the  find- 
ing of  a  jmrehaser  for  real  estate  sold  in  Colorado.  The 
defendant  at  Hastings,  Nebraska,  wrote  a  letter  to  the 
assignor  of  the  plaintiff  at  Lincoln,  Nebraska,  describing 
the  land,  which  is  near  Akron,  Colorado,  and  stating  the 
terms  of  sale  and  price,  and  that  he  was  willing  to  "allow 
a  fair  commission  out  of  this."  When  the  case  was 
presented  in  the  district  court,  the  defendant  called  the 
attention  of  the  court  to  the  demurrer  contained  in  his 
answer,  and  also  demurred  ore  ienua  to  the  petition,  and 
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the  demurrer  was  sustained  and  judgment  rendered  for  the 
defendant.  From  this  judgment  the  plaintiff  appeals  to 
this  court. 

It  is  contended  that  the  facts  will  not  support  a  judg- 
ment for  the  plaintiff,  and  section  10856,  Ann.  St  1909,  is 
quoted:  "Every  contract  for  the  sale  of  lands,  between 
the  owner  thereof  and  any  broker  or  agent  employed  to 
sell  the  same,  shall  be  void,  unless  the  contract  is  in  writ- 
ing and  subscribed  by  the  owner  of  the  land  and  the 
broker  or  agent,  and  such  contract  shall  describe  the  land 
to  be  sold,  and  set  forth  the  compensation  to  be  allowed 
by  the  owner  in  case  of  sale  by  the  broker  or  agent. '^ 

The  defendant  sets  forth  the  letter  which  he  wrote  to 
the  plaintiff.  This  letter,  among  other  things,  provides 
that  the  writer  will  give  until  March  1  to  sell  at  the  price 
named.  Attached  to  his  letter  is  a  plat  of  the  19  quarters 
of  land  proposed  to  be  sold.  On  this  letter,  a^  appears  by 
the  copy  in  defendant's  brief,  is  written  the  words :  "Ac- 
cepted, Jan.  10,  '07,  Conti.  Realty  Co.  T.  K."  A  copy  of 
the  letter,  omitting  the  plat,  is  as  follows:  "Hastings, 
Neb.  1907.  Continental  Land  Co.,  Lincoln,'  Neb.  Gentle- 
men in  reply  to  your  of  the  8  in  regard  to  my  ranch  at 
Akron  Colo.  I  hav  19  quarters  all  in  a  body  &  lays  within 
a  mile  &  a  ^  of  Akron  that  is  the  north  side  of  it  &  has  a 
fair  ranch  house  and  stable  for  several  horses  &  a  shed 
for  a  140  cattle  and  a  good  well  &  mill  all  fenced  &  cross 
fenced  &  about  60  acres  of  farm  land,  all  this  land  lays 
very  nice  and  my  price  is  6  dollars  per  acre  one  half  cash 
&  one  fourth  in  One  year  &  balance  to  two  years  at  6  per 
cent.  Will  low  a  fair  comishen  out  of  this.  Will  only 
give  til  March  1,  to  sel  at  this  price  the  reanch  is  leased 
till  noveniber  1  next  so  if  you  care  to  take  &  try  &  sel  it 
al  rite  I  will  make  a  smaul  plat  of  it." 

It  is  contended  by  the  plaintiff  that  the  only  way  by 
which  the  offer  could  be  accepted  was  by  the  jierformance 
of  its  conditicms;  that  is,  finding  a  buyer  for  the  land  of 
the  defendant  at  the  price  named  and  according  to  the 
terms  designated.    The  petition  contains  a  statement  that 


Vol.  93]  JANUARY  TERM,  1913.  507 


Howell  T.  North. 


the  assignor  of  the  plaintiff,  on  the  14th  of  January,  1907, 
wrote  and  mailed  to  the  defendant  a  letter  as  follows: 
"Omaha,  Neb.,  Jan.  14,  '07.  M.  B.  North,  Hastings,  Neb, 
— Dear  Sir:  In  reply  to  your  letter  of  the  9th  inst.  ad- 
dressed tq  our  Lincoln  office  will  say  that  we  have  a  party 
for  your  19  quarters  S.  W.  of  Akron,  but  Mr.  Healey  was 
just  in  our  office  and  in  talking  over  some  other  matters 
he  incidentally  mentioned  that  he  "had  bought  this  land, 
paid  for  it,  had  a  contract  on  record  in  Akron  same  hav- 
ing been  recorded  on  the  7th  day  of  this  month.  We  would 
like  to  sell  it  to  our  party  but  cannot  conveniently  do  so 
if  you  have  already  sold  it.  Kindly  write  me  personally 
about  the  situation.  ^I  want  your  letter  to  me  awaiting 
me  at  the  Akron  hotel  the  first  thing  Wednesday  morn- 
ing.   Yours  very  truly.  Continental  Realty  Company,  By 

y  Pres.'*    That  the  Continental  Realty  Company,  by 

and  through  its  agent,  Kharas,  proceeded  to  Akron,  Colo- 
rado, and  there,  on  or  about  the  16th  day  of  January, 
1907,  received  from  the  defendant  tlirough  the  United 
States  mail  the  following  letter:  "Hastings,  Nebr.,  1-15-07. 
Continental  Realty  Co.  Mr.  Healey  has  got  no  contract 
whatever  to  sell  my  ranch,  and  I  am  very  much  surprised 
to  hear  of  such  a  move  that  he  has  made,  and  I  will  prose- 
cute him  if  he  makes  any  attempt  to  sell  my  property.  He 
cannot  have  it  for  sale  at  any  price  now  or  at  all,  and  as 
far  as  signing  a  contract  I  have  not  signed  a  contract  with 
any  one,  nor  will  I  give  any  one  the  exclusive  right  to  sell 
it.  I  will  see  if  he  gets  around  there,  and  I  will  have  him 
looked  after,  as  T  have  men  there  looking  after  my  busi- 
ness. So  what  Healey  told  about  a  contract  is  false.  Yours 
Resp.   M.  B.  North." 

It  is  further  alleged  in  the  petition  that  on  or  about 
said  date  the  said  Kharas,  as  the  agent  of  the  said  Con- 
tinental Realty  Company,  at  Akron,  Colorado,  sold  said 
land  to  one  George  M.  McCoid,  and  thereupon  sent  from 
Brush,  Colorado,  and  caused  to  be  delivered  to  the  de- 
fendant, Milton  B.  North,  the  telegram  of  which  the  fol- 
lowing is  a  copy :    "Brush,  Colo.  5 :  15  P,  M.  M6-1907, 
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M.  B.  North,  Hastings,  Nebr.  My  buyer  accepts  offer  in 
your  letter  of  the  9th  or  will  give  five  fifty  all  caah.  Wire 
me  acceptance  at  Maekham  Hotel,  Denver,  or  he  will  buy 
elsewhere.  Theodore  Kharas."  Also  that  said  McCoid 
was  and  is  ready,  willing  and  able  to  comply  with  the  terms 
of  said  contract  to  be  performed  on  his  part,  but  the  de- 
fendant, wholly  disregarding  the  terms  of  said  agreement, 
refused  to  comply  with  the  same,  and  refused  to  pay  the 
said  company  for  their  services  in  selling  the  land.    Also, 

that  on  the day  of = — ,  1907,  the  said  company, 

for  a  valuable  consideration,  sold  and  assigned  all  their 
right,  title,  claim  and  demand  in  and  to  said  claim  and 
their  cause  of  action  against  the  defendant  to  the  plaintiff, 
George  K.  Howell,  who  is  now  the  owner  and  holder 
thereof,  and  that  there  is  now  due  and  owing  from  the 
defendant  to  the  plaintiff  the  sum  of  |1,000  and  interest 
on  the  same  from  the  1st  day  of  February,  1907.  Also, 
that  the  contract  was  understood  by  the  parties  to  be  per- 
formed in  and  governed  by  the  laws  of  the  state  of  Colo- 
rado, and  that  the  law  of  the  state  of  Colorado  at  that 
time  was,  and  now  is:  "Where  a  landowner  lists  or  en- 
ters into  a  contract  with  a  real  estate  broker  for  the  sale 
of  his  lands,  the  broker  is  entitled  to  recover  his  commis- 
sion whenever  he  has  procured  a  customer  who  is  ready, 
able  and  willing  to  purchase  the  property  at  the  price  and 
upon  the  terms  named  by  the  landowner,  even  though  said 
contract  or  listing  was  not  in  writing,  and  although  no 
definite  commission  has  been  agreed  ui)on." 

When  the  defendant  at  Hastings,  Nebraska,  on  the  15th 
of  January,  1907,  wrote  to  the  Continental  Realty  Com- 
pany at  Akron,  Colorado,  that  Mr.  Healey  had  no  contract 
to  sell  the  ranch,  and  said  that  he  was  surprised  to  hear 
of  Healej-s  move,  and  that  he  would  prosecute  Healey  if 
he  attempted  to  sell  the  property,  and  that  Healey  could 
not  have  the  property  for  sale,  and  this  letter  was  sent  in 
response  to  the  one  written  to  North  by  the  Continental 
Realty  Ojinpany  the  day  before,  the  defendant  recognissed 
the  claim  of  the  plaintiff  to  sell  the  land,  and  was  inclined 
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to  make  the  claim  of  the  plaintiff  exclusive  by  a  proffer  to 
prosecute  Healey.  It  would  seem  that  this  letter  was 
sufficient  to  justify  the  assignor  of  the  plaintiff  in  the 
belief  that  the  company  was  to  go  ahead  with  the  sale. 
This  was  followed  up  by  a  wire  from  Brush,  Colorado,  on 
the  16th  of  January,  to  the  defendant,  to  the  effect  that 
the  buyer  accepted  the  offer  and  would  comply  with  i!:, 
or  that  he  would  give  a  less  amount  in  cash.  The  tele- 
gram does  not  appear  by  the  petition  to  have  been  an- 
swered. The  offer  made  by  the  defendant  with  reference 
to  the  sale  of  the  lands  was  represented  and  made  for  the 
second  time  in  the  state  of  Colorado,  being  first  made  in 
the  state  of  Nebraska.  This  offer  was  likely  to  become  a 
valid  contract  in  Colorado  by  the  performance  of  its  con- 
ditions at  that  place.  It  would  seem  that  the  act  made 
the  offer  a  contract  at  the  time  wlien  it  was  made  and  at 
the  place  where  the  act  was  to  be  performed.  The  act 
was  to  be  performed  out  at  Akron,  Colorado,  and  it  was 
to  be  performed  concerning  the  subject  of  the  contract 
which  was  then  there.  This  contract  would  appear  to  be 
binding  in  any  event  whenever  the  plaintiff's  assignor  dis- 
covered a  buyer  and  sold  the  land  to  him.  Whatever  may 
be  the  effect  of  the  offer  made  in  Nebraska,  there  can  be 
no  question  about  the  effect  of  the  offer  and  its  acceptance 
when  the  purchaser  was  found  in  Colorado  and  the  land 
was  actually  sold.  The  purpose  of  the  statute  w^as  to  pro- 
tect landowners  from  the  fictitious  claims  of  real  estate 
dealers  who  actually  never  sold  the  land  they  claimed  to 
sell  and  never  earned  the  commissions  for  which  they 
were  claimants,  but  it  was  never  tlie  intention  of  the  legis- 
lature to  protect  the  real  estate  owner  against  legitimate 
claims  for  services  which  he  authorized  in  writing  and 
which  were  honestly  rendered.  The  facts  alleged  charge 
that  plaintiff's  assignor  was  the  agent  of  the  defendant 
to  find  a  purchaser  for  the  land.  It  was  immaterial  for 
what  reason  the  sale  failed.  lAinney  v.  Healey,  56  Neb. 
313;  Love  v.  Miller,  53  Ind.  294;  Reamner  v.  Yates,  90 
Neb.  757.    There  was  a  plat  attached  to  the  letter.    The 
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description  is  sufficiently  accurate.  The  rule  is  that,  if 
the  contract  contains  data  from  which  the  land  may  be 
identified  and  ascertained  with  certainty,  that  is  enough. 
Powers  V.  Bohuslav,  84  Neb.  179. 

The  contract  in  this  case  is  made  for  the  sale  of  land 
situated  in  the  state  of  Colorado,  and  the  contract  is  to  be 
performed  in  that  state.  The  petition  seeks  to  recover  the 
agent's  commission  for  work  done  in  the  state  of  Colorado. 
The  statute  of  Colorado  is  shown  by  the  x)etition.  The 
contract  does  not  seem  to  be  in  conflict  with  it.  The  con- 
tract is  therefore  valid  under  the  laws  of  Colorado.  It 
follows  that  a  sufficient  cause  of  action  was  stated  in  the 
petition.  The  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  har- 
mony with  this  opinion. 

Bbvebsed. 

Sedgwick,  J.,  dissents. 


George  W.  Hadlock  m^  al.,  appellants,  v.  Freeman  S, 
Tucker,  Mayor,  et  al.,  appellees. 

Filed  Apbil  17, 1913.    No.  16,813. 

1.  Municipal  Corporations:   Ordinances:   Publication.    Where  a  city 

charter  requires  that  ordinances  and  other  proceedings  s^eAl  he 
published  In  a  newspaper  published  In  such  city,  but  there  is  no 
requirement  that  the  paper  In  which  the  publication  Is  made  shall 
be  printed  therein,  and  there  Is  no  paper  printed  therein,  the 
publication  of  such  proceedings  is  sufQcient  if  published  in  a 
paper  printed  elsewhere,  so  far  as  the  mechanical  work  is  con- 
cerned, but  circulated  in  the  city  from  an  office  maintained 
therein  to  local  subscribers  generally  to  the  same  extent  as 
though  printed  there,  and  such  publication  will  not  be  held  in- 
valid. 

2.  :     Street   Improvements:     Contract.    Where  a  bid  for  the 

paving  of  a  street  exceeded  the  engineer's  estimate  to  the  extent 
of  a  few  dollars,  the  excess  being  limited  to  one  Item,  and  the  bid 
as  made  was  accepted  by  the  city  council,  but  upon  entering  into 
the  contract  the  slight  excess  was  discovered,  and  the  excess 
eliminated,  and  the  contract  brought  within  the  estimate,  the 
contract  was  not  thereby  void. 
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— :  Ihjtjbction.  Wbere  &  city  of  more  than  1,600  Rud 
6,000  population,  by  Its  proper  offlcers,  entered  Into  an 
;  wltli  a  contractor  to  pave  a  street  within  the  city,  and 
ictor  proceeded  with  the  work  under  hia  contract  and 
I  direction  ot  the  city  ofBcers  until  the  completion 
taxpayer  of  the  city,  with  full  knowledge  of  the  progress 
H-k,  will  not  be  heard  to  en]oin  tbe  payment  tberetor 
completion  of  tbe  contract. 

rota  the  diatrict  conrt  for  Douglas  county: 
C.  Tkoup,  Judge.    Affirmed. 

'hnmpaon,  (or  appdlanta. 

Olmsted,  Carl  E.  Herring  and  Frank  L.  Mc- 


\  action  to  pnjoin  the  offlcers  of  the  city  oi 
Douglas  county,  from  paving,  curbing,  gut 
bdraining  Main  street  in  said  city,  to  enjoin 
of  any  evidences  of  debt  to  pay  for  the  same, 
n  the  contractor  from  doing  the  work  or  re- 
therefor, 

;ed  in  tbe  second  amended  and  supplemental 
t  plaintiffs  are  resident  freeholders  and  -tax- 
e  city  of  Florence,  which  is  a  municipal  cor- 
ing a  population  of  more  than  1,000  and  less 
that  defendant  Tucker  is  tbe  mayor  of  the 
lefendants  Craig,  Price  and  Allen  are  each 
or  aldermen  thereof;  that  the  population  of 
bout  l,i»00,  and  the  assessed  value  of  tbe  tax-. 
y  therein  was  (341,591  at  the  last  assessment, 
exceed  that  sum;  that  on  or  about  the  2d 
ist,  1909,  tlie  city  council  pretended  to  pass, 
'or  approved,  an  ordinance  ordering  the  pav- 
ag  and  subdraining  <»f  Main  street  therein 
ilroad  tracks  near  tbe  south  side  of  Jackson 
;  south  line  of  Briggs  street,  and  advertised 
ye  bide  for  the  work,  but  did  not  call  for  bids 
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for  8,390  square  yards  of  the  surface,  which  was  within 
and  along  the  street  railway  tracks,  and  the  city  has  let 
the  contract  for  the  work  to  defendant  Ford,  but  exclud- 
ing the  said  strip  along  and  within  the  street  railway 
tracks;  that  the  said  ordinance  formed  but  one  paving 
district,  whicli  included  all  tlie  property  within  the  cily, 
and  the  improvement  district  comprises  the  whole  of  the 
city;  that  the  city  is  the  owner  of  property  fronting  and 
abutting  on  said  Sfain  sti-eet  and  within  the  district,  as 
well  as  the  owner  of  certain  other  property  within  the 
city,  but  that  it  lias  provided  no  fund  with  which  to  pay 
the  tax  for  the  improvement,  and  that  there  is  no  money 
in  any  fund  of  the  city  which  can  be  appropriated  to  pay 
the  same;  that  the  total  appropriation  for  the  fiscal  year, 
from  May,  1909,  to  Jiay,  1910,  was  tlie  sum  of  f8,000,  ap- 
portioned as  follows:  For  street  and  alley  fund,  |2,700; 
for  water  fund,  $1,S00;  for  lighting  purposes,  f  1,250;  for 
officers'  salaries,  11,350;  for  park  fund,  f200;  and  for  mis- 
c(»llaneous  purposes,  $700;  that  the  city  has  drawn  war- 
rants against  said  fund  to  the  extent  and  amount  of 
.?!  1,000;  that  on  the  day  on  which  the  contract  was  let 
tliere  had  been  contracted  debts  against  the  city  and 
against  the  street  and  alley  fund,  and  for  miscellaneous 
purposes,  a  sum  in  excess  of  f3,400,  which  had  been  ap- 
propriated, and  debts  contracted  against  the  city,  includ- 
ing the  lighting  f  and,  the  water  fund  and  salary  fund,  more 
than  $5,500,  and  tliere  are  outstanding  valid  warrants  for 
the  current  and  previous  years  more  than  the  sum  of 
Jpl 8,000,  but  for  the  payment  of  which  no  appropriation 
had  been  made,  and  said  warrants  were  drawing  interest 
at  the  rate  of  7  per  cent,  per  annum,  and  for  the  payment 
of  which  no  provisicm  had  been  made,  or  funds  provided; 
that  the  whole  of  said  city  is  within  the  school  district, 
of  which  it  forms  a  part,  and  the  school  district  has  voted 
the  limit  of  taxes  that  can  be  raised,  and  is  unable  to  levy 
any  tax  on  its  property  within  the  city  to  pay  for  the 
improvement  of  Main  street,  and  that  all  the  taxes  levied 
by  the  school  district  will  be  needed  for  the  purpose  of 
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e  schools  tberein ;  that  the  mayor  and  coun- 
lority  to  impose  a  tax  for  pavinf;  the  street 
;rty  not  abutting  on  or  adjacent  to  the  street 
[j  and  are  without  authority  to  order  Main 
ved,  or  for  the  creation  of  an  improvement 

purpose  of  paying  the  cost  of  such  improve- 
s  ordinance  requiring  the  improvement  to 
irst  introduced  and  i-ead  on  the  2d  day  of 

and  passed  to  a  final  vote  on  the  same 
lot  read  on  three  different  days,  nor  was  the 
ing  suspended;  that  it  is  an  ordinance  of 
;  that  it  has  not  been  passed,  nor  published 
r  printed  or  published  within  the  city,  but 
id  published  in  a  paper  publislied  elsewhere, 
her  or  further  publication  of  said  ordinance 
;  at  the  time  of  the  publication  of  the  ordi-' 
IS  printed  and  published  in  the  city  a  news- 
had  been  published  therein  for  more  than 
no  estimate  of  the  cost  of  said  improvement 
ished  by  the  city  engineor  of  said  city  and 
he  council  prior  to  the  time  of  advertising 
)r  bids,  and  no  publication  was  made  for 
■d  by  the  ordinance;  that  the  cost  of  paving, 
ring  and  subdraining  the  intersections  on 
II  exceed  the  sum  of  $10,000;  that  no  fund 
ided  to  pay  the  same,  nor  can  he;  that  no 
>ple  has  been  had  on  the  question  of  paving 
ad    no    petitions    therefor    filed ;    that    the 

designed  for  the  improvement  of  the  street 

with  the  working  plans  prepared  therefor, 
ilans  were  indefinite  and  uncertain,  and  did 
lasis  upon  which  a  contractor  could  bid  with 
,  upon  which  the  city  could  award  a  con- 
r  that,  with  other  reasons,  the  whole  pro- 
oid.  It  is  further  alleged  that  after  the  in- 
lis  suit  the  mayor  and  city  council  let  the 
•fendant  Ford  upon  his  l)id  for  the  making 
jvement,  but  excluding  the  portion  above 
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referred  to  as  being  within  and  along  the  street  cap  tracks, 
and  said  Ford  is  about  to  and,  unless  restrained,  will  pro- 
ce<Hl  to  do  tlie  work,  which  will  be  to  the  irreparable  in- 
jury of  the  taxi)ayer8  of  the  city;  that  the  bid  of  Ford  was 
not  the  lowest  bid  for  said  imiwovement ;  that  the  bid  €x- 
ciH^ded  the  estimates  of  the  city  engineer;  that  the  con- 
tract entered  into  with  Ford  did  not  conform  to  his  bid, 
and  was  signed  by  the  mayor  for  a  price  and  cost  differing 
from  the  price  and  cost  named  in  the  bid,  no  other  or 
further  bids  being  called  for  or  received  prior  to  said 
change;  that  the  bids  were  never  advertised  as  required 
by  the  terms  of  the  ordinance,  nor  published  in  a  legal 
newspaper  printed  in  said  city;  that  the  city  of  Florence 
has  no  sewer  system,  and  tliat  one  will  soon  have  to  be 
provided  for,  in  which  case  the  sewers  will  have  to  inter- 
sect and  cross  Main  street  in  many  places,  and  in  some 
parts  will  have  to  be  constructed  along  and  in  the  street, 
and  it  would  be  unwise  and  unjust  to  tax  the  people  for 
paving  before  the  sewer  is  laid;  that  the  ordinance  above 
referred  to  is  indefinite  and  uncertain,  in  that  it  provides 
no  method  or  system  of  assessment  by  which  the  taxes  may 
be  levied;  that  the  advertisement  for  bids,  and  under 
which  bids  were  received  and  contract  let,  is  indefinite 
and  uncertiiin,  in  that  no  time  limit  for  either  the  begin- 
ning or  completion  of  the  work  is  given,  thereby  depriving 
the  city  of  receiving  fair  bids  for  the  work  of  constructing 
the  improvement ;  that  the  contract  described  is  the  only 
one  entered  into  between  the  citv  and  Ford;  that  since  the 
commencement  of  this  suit  the  contractor  has  proceeded 
with  the  work,  and  is  grading  and  paving  that  part  thereof 
between  the  tracks  of  the  street  railway  company  and  for 
one  foot  on  each  side  thereof  with  the  intention  of  charging 
the  same  to  the  city,  and,  unless  restrained,  the  mayor  and 
council  will  pay  for  the  same  in  violation  of  the  express 
terms  of  the  contract.  The  prayer  of  the  petition  is  suffi- 
ciently shown  by  the  former  part  of  this  opinion. 

Separate  amended  answers  were  filed  by  Tucker,  Craig, 
Price,  Allen,  and  the  city  of  Florence,  on  the  one  part,  and 
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rd  and  JacksoD  in  their  own  behalf.  They  are  of 
ength,  but  will  have  to  be  briefly  summarized  herein, 
rmer  admits  the  official  character  of  the  answering 
ante;  that  the  city  of  Florence  is  a  municipal  cor- 
>n  having  more  than  1,000  and  less  than  5,000 
ition,  and  "is  governed  by  the  provisions  of  chapter 
bbey's  Annotated  Statutes  for  the  year  1909;"  that 
ffs  are  resident  freeholders  of  that  city;  that  on 
ut  the  2d  day  of  August,  1909,  tlie  improvement  of 
street  in  said  city  was  ordered  by  ordinance  duly 
;  that  the  improvement  district  thereby  created  in- 

all  the  real  estate  within  the  city;  that  pnrsuant 
ordinance  the  city  advertised  for  bids  for  doing  the 

that  bids  were  received,  opened  and  considered; 
le  contract  was  awarded  to  Ford  for  doing  the  work ; 
i  soon  thweafter  began  and  has  now  completed  the 
that  the  school  district  comprises  all  the  property 
listrict,  and  is  the  owner  of  the  land  where  its  school- 
stands,  and  the  city  is  the  oi\'ner  of  real  estate 

its  limits.  All  unadmitted  averments  are  denied. 
Ileged  that  ample  provision  has  been  made  for  con- 
1  with  any  sewer  system  that  might  thereafter  be 
ed  in  the  city,  without  interference  with  the  pave- 
on  Main  street;  that  the  ordinance  requiring  the 
'ement  was  legally  passed;  that  the  same  and  the 
ere  legally  advertised;  that  the  city  engineer's  esti- 
if  the  cost  of  the  improvement  was  on  file  with  the 
erk  before  the  bids  were  advertised  for;  that  the 
ct  for  the  work  was  regularly  awarded  and  ex- 
;  that  the  pavement  of  the  street  was  demanded  by 
■ople,  and  the  improvement  constituted  a   special 

to  all  the  real  estate  within  the  city.  It  is  further 
I  that,  after  the  refusal  of  the  court,  in  the  first  in- 
,  to  grant  a  restraining  order  prohibiting  the  coun- 
m  opening  the  bids  and  letting  the  contract,  the 
ere  opened  and  the  contract  awarded  to  Ford,  who 
e  lowest  respimsible  bidder,  and  soon  thereafter,  on 
riber  28,  1909,  plaintiffs  filed  their  amended  and 
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supplemental  petition,  setting  up  said  facts,  allying  the 
invalidity  of  the  contract,  and  again  asking  for  an  in- 
junction, but  that  they  did  not  call  the  matter  to  the  at- 
tention of  the  court,  nor  seek  any  action  thereon  until  the 
month  of  January,  1910,  altliough  during  the  interim 
the  contractor  had  been  at  work,  torn  up  Main  street,  the 
principal  thoroughfare  of  the  city,  and  rendered  it  im- 
passable for  its  entire  length,  about  one  mile,  and  the 
width  of  said  improvement,  had  laid  the  concrete  on  the 
east  half  of  the  street  for  the  entire  distance,  and  for  from 
one-fourth  to  one-third  of  the  distance  on  the  w^t  side 
thereof,  the  material  for  both  the  concrete  and  brick  work, 
sufficient  to  complete  the  entire  improvement,  delivered 
on  the  ground  at  an  expense  of  nearly  f40,000;  that  dur- 
ing all  that  time  plaintiflFs  were  present  in  Florence,  knew 
of  the  progress  of  the  work,  and  are  now  thereby  estopped 
to'  deny  or  question  the  invalidity  of  the  contract  op  the 
proceedings  in  the  performance  thereof.  It  is  further  al- 
leged, in  substance,  that  the  Omaha  &  Council  Bluffs 
Street  Railway  Company  had  a  single  track  along  said 
street,  which  between  its  rails  and  for  one  foot  on  each 
side  tliei*eof  measured  seven  feet;  that  there  was  no  pro- 
vision of  law  whereby  the  city  could  require  or  compel 
the  paving  of  a  greater  width,  nor  to  construct  a  double 
track  in  and  along  said  street  and  pay  for  the  paving 
thereon;  that  the  said  company  refused  to  lay  a  double 
track,  unless  the  city  waive  the  provision  of  the  statute 
wliereby  the  company  could  be  required  to  pave  between 
its  rails;  and,  to  induce  the  construction  of  the  double 
track,  which  could  not  be  enforced  by  the  city,  the  city, 
for  the  betterment  of  the  public  service  on  said  street,  and 
the  advantage  of  the  city  generally,  yielded  its  right  to 
have  the  paving  paid  by  the  street  railway  company,  and 
adopted  a  resolution  by  which  it  waived  the  "statutory  re- 
quirement in  so  far  only  as  it  provides  for  the  street  rail- 
way company  to  pave  between  its  tracks  and  one  foot 
beyond  the  outer  rails;"  that,  in  pursuance  of  said  reso- 
lution, the  street  railway  company  removed  the  old  single 


L.  93]  JANUARY  TERM,  1913.  517 

Hidlock  T.  ToBker. 

ck  rails  and  constructed  a  new  and  heavy  rail  double 
ck,  and,  at  its  own  expense  of  about  $35,000,  paved  tbe 
Are  space  between  the  rails  with  vitrified  brick  paving 
■cks,  and  that  the  whole  improvement  had  been  com- 
ted;  that  the  defendant  city  has  paid  for  the  engineer- 
;  and  inspection  services  on  said  work  in  excess  of  any 
«8Sment  that  will  be  made  on  the  city  property,  and 
appropriation  is  necessary  for  that  purpose. 
\.  joint  ailswer  was  filed  by  Ford  and  Jackson,  contain- 
;  admissions  similar  to  those  contained  in  tlie  answer 
the  city  officers,  and  alleging  that  the  city  purposes 
j-ing  for  the  pavement  outside  the  outer  rails  of  said 
cks  and  between  the  double  track,  and  the  contractor 
trge  tlie  expense  thereof  to  the  city ;  tliat  the  contractor 
proceeding  with  the  work;  that  the  proceedings  from 
:  inception  thereof,  to  and  including  the  advertisement 
bids,  the  bid  of  Ford,  and  tbe  letting  of  the  contract 
him,  were  regular  and  in  accordance  with  law  and  the 
linance  of  the  city ;  that  the  city  and  school  district  own 
>perty  in  the  city  as  alleged.  It  is  alleged  that  the 
itract  has  been  fully  completed  and  performed  by  Ford, 
1  the  same  has  been  duly  accepted  by  the  city.  Other 
Tments  of  the  petition  are  denied.  It  is  further  aj- 
ed  that  prior  to  August  9,  1909,  plaintiffs  liad  knowl- 
^  that  the  city  contemplated  the  improvements  of 
in  street  in  the  manner  provided  for,  and  of  the  pas- 
te of  the  ordinance  of  August  2  of  that  year;  that  bids 
ne  to  be  called  for  and  opened  by  the  council  in  open 
sion;  that  action  on  the  bids  were  deferred  for  investi- 
:ion;  that  on  the  20th  of  August,  1909,  plaintiffs  insti- 
ed  this  suit,  alleging  the  invalidity  of  tiie  proceedings 
J  proposed  contract,  and  seeking  an  injunction  against 
!  same;  that  a  restraining  order  was  issued,  but  which, 
»n  a  full  hearing,  was  subsequently  set  aside,  and  an 
unction  was  refused;  that  tbe  bid  of  Ford  was  subse- 
intly  accepted,  the  contract  awarded  and  entered  into, 
which  defendant  was  required  to  begin  the  performance 
Teof  within  ten  days  after  the  signing  and  delivery 
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tliereof,  and  to  complete  the  work  on  or  before  December 
31,  1909,  of  all  of  which  plaintiffs  had  knowledge;  that 
Main  Htrec^t  m  and  was  the  principal  thoroughfare  and 
only  business  street  in  the  city,  and  on  the  line  of  road 
leading  frcmi  Washington  county  and  the  north  part  of 
Douglas  county  into  the  city  of  Omaha ;  that  ^he  contract 
required  the  tearing  up  of  the  street  and  laying  the  pave- 
ment thereon  for  the  distance  of  one  mile  and  the  full 
width  of  the  street,  and  necessitated  the  removal  of  a  large 
plant  and  equipment  to  the  place  of  work,  the  making  of 
contrai*ts  of  purchase  of  paving  brick  at  Galesburg,  Il- 
linois, and  HufTalo,  Kansas,  and  other  supplies,  at  great 
cost  and  expense,  which  defendant  proceeded  to  do,  to  and 
in  which  plaint itTs  acquiesced,  and  in  no  manner  opposed 
the  Siuue,  taking  no  action  thereon  until  September  28, 
1909,  when  they  filed  their  amended  and  supplemental 
petition,  in  which  they  repeated  the  averments  of  their 
original  i)etiti()n,  and,  in  addition  thereto,  alleged  the  in- 
validity of  the  contract,  but  did  not  bring  the  matter 
thereof  to  the  attention  of  the  court  for  action  thereon, 
during  all  of  which  time  the  defend«ant  was  proceeding 
and  had  iirocecKled  with  his  contract,  as  he  was  bound  to 
do  by  the  terms  thereof,  and  in  the  meantime  Main  street 
was  torn  up,  rendering  it  impassable,  the  concrete  laid 
for  the  entire  distance  on  the  east  half  and  for  about  one- 
fourtli  to  one-third  of  the  distance  on  the  west  half,  the 
material  for  tlie  concrete  and  brick  work  delivered  on  and 
along  the  street  at  an  actual  cost  of  nearly  f40,000,  when 
tlie  inclement  C(mditi(ms  of  the  weather  prevented  the 
further  prosecution  of  the  work  until  the  next  spring, 
when  he  pros(HMited  the  same  to  full  completion  in  the 
immth  of  May,  1910;  tliat  plaintiffs  took  no  action  in  the 
prosecution  of  tlieir  suit  until  January,  1910,  when  they 
filed  another  supplemental  petition,  the  only  purpose  of 
which  was  to  prevent  the  city  from  issuing  its  bonda  An 
estopi>el  is  pleaded  against  plaintiffs  by  reason  of  their 
inaction  in  asserting  objections  to  the  improvement  within 
proper  time. 
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Plaintiflfs  replied  to  the  answer  of  defendants  by  a  gen- 
eral denial,  and  admission  that  the  city  council  pretended 
to  pass  a  resohition  concerning  the  double  tracking  of  the 
street  railway  line,  denying  that  the  street  railway  com- 
pajiy  refused  to  construct  a  double  track  along  Main 
street,  alleging  that  the  mayor,  city  council  and  city  at- 
torney informed  the  taxpayers,  before  the  letting  of  the 
contract,  that  the  street  railway  would  double  track  its 
line  within  the  city  and  pave  the  street  between  the  tracks 
and  for  one  foot  outside  thereof,  and  that  the  street  rail- 
way had  passed  resolutions  to  that  effect;  that  the  said 
street  railway  company  did  not  comply  with  the  resolu- 
tion, and  did  not  complete  said  double  track  until  long 
after  January,  1910,  and  that  the  work  between  the  tracks 
and  for  one  foot  outside  the  outer  rails  thel*eof  was  not 
commenced  or  done  until  the  month  of  March,  1910. 

Upon  a  trial  being  had  in  the  district  court,  a  finding 
and  decree  were  entered  substantially  as  follows :  A  gen- 
eral finding  in  favor  of  plaintiflfs  and  against  the  defend- 
ants upon  the  allegations  touching  the  issue  of  bonds;  that 
the  plaintiffs  are  entitled  to  an  injunction  as  prayed;  a 
I)erpetual  injunction  against  the  city  of  Florence,  its  offi- 
cers and  agents,  restraining  them  from  issuing  the  bonds 
of  the  city  in  payment  of  the  improvement  referred  to; 
that  Jackson  and  Ford  are  restrained  from  receiving  or 
accepting  any  bonds  of  the  city  therefor.  Costs  expended 
by  plaintiffs  in  all  matters  relating  to  the  proposed  issue 
of  the  bonds  are  taxed  to  defendants.  Upon  the  other 
issues  involved,  the  finding  and  decree  are  in  favor  of 
defendants,  and  the  suit  is  dismissed  at  plaintiflfs'  cost«  in 
so  far  as  said  issues  are  concerned.     Plaintiflfs  appeal. 

As  the  decree  of  the  district  court  upon  the  question  of 
the  right  of  the  city  to  issue  its  bonds  for  the  purpose  of 
providing  funds  with  which  to  pay  the  contractor  for 
paving  the  street  was  in  favor  of  plaintiflfs,  and  no  cross- 
appeal  having  been  taken  by  defendants,  that  part  of  the 
decree  must  be  taken  to  be  a  final  adjudication  of  the 
question,  with  which  we  have  nothing  to  do,  and  no  further 
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reference  need  be  made  to  it.  The  decree  as  to  the  other 
issues  is  cjuite  general,  the  finding  and  decree  being  speiMfic 
in  nothing,  except  the  dismissal  of  the  petition,  and  we 
have  found  it  very  difficult,  owing  to  the  condition  of  the 
record,  to  discuss  and  determine  the  exact  contentions  of 
the  parties,  notwithstanding  the  very  able  and  exhaustive 
brief  and  argument  presented  by  plaintiffs'  counsel.  There 
seems  to  be  no  doubt  that  the  paving  of  the  street  has 
been  fully  completed  by  the  contractor,  and  the  work 
approved  and  accepted  by  the  city  officers.  While  it  is 
true  that  the  proceedings  of  the  council  in  letting  the 
contract  were  irregular,  and,  in  some  respects,  probably 
censurable,  yet  we  find  nothing  in  the  evidence  showing 
that  the  contrac^tor  should  be  deprived  of  his  compensa- 
tion for  doing  the  work,  if  there  is  any  method  by  which 
provision  may  be  legally  made  for  his  payment.  It  is 
true  that  this  actitm  was  commenced  soon  after  the  letting 
of  the  contract,  by  which  it  was  sought  to  restrain  its  ex- 
ecution, and  a  restraining  order  was  issmxl,  but  was  dis- 
solved upon  the  preliminary  hearing  for  a  temporary  in- 
junction, and  the  injuncticm  was  refused.  This  did  not 
have  the  effect  of  releasing  the  contractor  from  a  com- 
pliance with  his  contract  witli  the  city.  Amended  and 
supplemental  petiticms  were  filed  as  the  work  progressed 
under  the  c(mtract,  but  no  injunctions  were  applied  for 
by  procuring  action  thereon  by  the  courts,  and  tlie  work 
was  finally  completed  and  accepted  by  the  (*ity  officers. 
The  street  is  now  paved,  and,  with  the  exco]  ri»r  of  one 
contention  liereinafter  noticed,  we  are  unable  t*  detect 
any  claim  of  a  failure  to  comply  with  all  the  provisions  of 
the  contract  so  far  as  the  construction  work  is  concerncHl. 
There  is  some  objection  to  the  manner  in  which  the 
publication  of  the  ordinance  and  other  matters  in  whic'i 
notice  of  the  proceedings  were  made.  The  evidence  tends 
to  show  that  no  paper  was  printed  in  the  city  of  Florence 
at  the  time  the  publication  was  made;  that  there  were 
papers  issued  and  sent  out  from  offices  maintained  in 
the  city,  but  the  mechanical  work  of  printing  w^as  done  in 
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I,  adjarent  to  the  city,  aud  sent  in  hulk  to  the  office, 
was  maintained  in  Florence,  and  from  that  office 
nted  to  the  subscribers.  The  statute  (Oomp.  St 
h.  14,  art.  I,  sec.  59)  does  not  require  that  the  news- 
in  which  the  ordinance  is  published  shall  be  printed 
city,  but  that  the  publication  shall  be  made  "in 
lewspaper  published  in  said  city  or  village."  Tlie 
ce  shows  a  sufficient  compliance  with  the  statute. 
.  next  contended  that  the  bid  of  Mr.  Ford,  to  whom 
ntract  was  awarded,  exceeded  the  city  engineer's 
te.  It  appears  that  the  items  which  exceed  the  en- 
8  estimate  were  of  little  importance,  and  when  the ' 
ct  was  finally  entered  into  tliose  items  were  brought 
the  estimate,  and  the  contract  was  not  for  an 
ive  amount.  The  slight  error  in  the  bid  could  not 
the  contract  void. 

inance  No.  254,  passed  by  tlie  mayor  and  council  of 
ant  city  of  Fhirence  on  the  2d  day  of  August,  1909, 
ich  the  grading  and  paving  of  Main  street  were 
d,  provided  for  the  payment  of  the  cost  of  the  im- 
aent  by  the  ci^,  "except  such  portion  thereof  as 
le  paved  by  the  Omalia  &  Oounci!  Riutfs  Street  Kail- 
ompany."  Ry  this  language  tlie  cost  of  paving  the 
excepted  that  expense  from  that  assumed  by  the 
ind  clearly  indicated  the  purpose  of  requiring  the 
railway  company  to  pay  tlie  exi>ense  of  grading  and 
[  along  its  tracks,  then  upon  tlie  streets,  as  provided 
irmitted  by  tlie  charter  of  the  city.  The  ordinance 
Idished  contained  the  same  provisions.  The  pub- 
notice  to  contractors  contained  the  recital  that 
would  be  31,841  yards  of  paving  to  be  con.'^tructed, 
that,  in  the  event  of  the  Omaha  &  Council  Bluffs 
Railway  Company  laying  double  tracks  on  said 
f  said  street,  there  will  lie  23,451  yanls  of  paving, 
8t  of  which  will  be  taxed  to  the  real  estate  w^ithin 
istrict,  and  8,390  yards  of  paving,  the  cost  of  which 
be  paid  by  the  said  railway  company."  The  ordi- 
requiring  the  street  to  be  paved  was  passed  August 
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2,  1909.  The  engineer's  estimate  of  the  cost  of  the  im- 
I)royeinent  was  filed  the  4th  of  the  same  month,  in  which 
it  IS  estimated  that  there  will  be  31,841  square  yards  of 
pavement,  and  that,  "in  the  event  of  the  Omaha  &  Conncil 
Bluffs  Street  Railway  Company  laying  double  tracks  on 
said  part  of  said  street,  there  will  be  23,451  square  yards 
of  paving,  the  cost  of  which  will  be  taxed  to  the  real 
estate  within  said  district,  and  8,390  square  yards  of  jwiv- 
ing,  the  cost  of  which  must  be  paid  by  the  said  street  rail- 
way company."  All  the  proposals  and  bids  were  based 
upon  the  ordinance,  the  estimate  and  the  publication  con- 
stituting the  foundation  of  what  should  follow  in  the 
contracts  and  work. 

The  charter  of  the  city  (section  69,  subd.  IV)  provides: 
"Any  street  or  other  railway  company  occupying  with 
any  track  any  street,  avenue  or  alley  or  portion  thereof 
which  may  be  ordered  paved,  repaved,  or  macadamised 
may  be  charged  wn'tli  the  expense  of  such  improvement  of 
said  portion  of  such  street,  avenue  or  alley  so  occupied 
by  it  between  its  rails  and  for  one  foot  beyond  the  outer 
rails,  and  the  cost  thereof  may  be  collected  and  enforced 
against  such  company,  in  such  manner  as  may  be  provided 
by  ordinance,  or  the  mayor  and  council  or  board  of  trus- 
tees may  by  ordinance  require  such  company  to  pave,  re- 
pave,  or  macadamize  such  portion  of  such  street,  avenue 
or  alley  occupied  by  said  tracks,  and  for  one  foot  beyond 
its  outside  rails."  At  the  time  of  the  commencement  of 
the  proceedings  to  secure  the  pavement  of  the  street,  the 
street  railway  company  maintained  a  line  of  railway 
themm,  consisting  of  a  single  track,  on  which  it  was 
operating  its  cars.  On  the  25th  of  September,  1909,  the 
mayor  and  council  adopted  a  resolution  waiving  "the  pro- 
vision in  chapter  14,  article  I,  of  the  Compiled  Statutes 
of  the  State  of  Nebraska  1909,  which  requires  the  street 
railwsiy  company,  in  the  event  of  street  paving  in  cities 
like  Florence,  to  pave  or  pay  the  cost  of  paving  betw^een 
its  rails  and  to  a  distance  of  (me  foot  on  the  outer  sides 
thereof."    It  is  then  resolved  that,  in  consideration  of  the 
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ction,  without  delay,  of  the  donhle  tracks,  "the 

Florence  agreeB  to  and  does  hereby  waive  eaJd 
[■y  requirement  in  so  far  only  as  it  provides  for 
et  railway  company  to  pave  between  its  tracks  and 
t  beyond  the  outer  rails."  The  street  railway  eom- 
inRtrncted  the  doable  track.  While  the  use  of  the 
may"  in  the  charter  might  be  construed  to  create 
m^n  the  part  of  the  city  as  to  whether  the  cost  of 
ing  should  be  borne  by  the  street  railway  company 

it  is  the  opinion  of  the  writer  that  that  question 
arise  here,  as  the  whole  of  the  proceedings,  includ- 

ordinance,  estimates,  publications,  bids  and  con- 
bow  that  all  persons,  including  the  citizens  aod 
'rs.  were  given  to  iinderstand  that  the  cost  of  the 

the  paving  referred  to  was  to  be  borne  by  the 
ailway  company,  and  I  am  unable  to  see  that  the 
ind  council  had  any  power  or  authority,  at  the  late 

the  passage  of  the  resolution  of  waiver,  to  change 
!  of  conduct  formerly  publicly  adopted.  The  con- 
m  of  the  double  track  was  in  the  first  instance  a 

for  the  consideration  of  the  street  railway  com- 
nd  for  its  own  benefit.  It  was  its  duty  to  provide 
lodation  for  the  public  in  accordance  with  itw 
86  and  the  use  of  the  street.  It  owed  a  duty  to  the 
growing  out  of  the  advantages  given  by  its  fran- 
nd,  as  long  as  it  fully  discharged  that  duty  in  all 
»,  the  public  had  no  further  demand,  and  T  am 
unable  to  see  how  the  mayor  and  council  could  by 

the  resolution  exonerate  or  release  the  company 
aying  the  cost  of  the  paving,  with  which  it  is 
I  by  law,  and  impose  the  burden  upon  the  general 
ng  public  of  the  city,  but  in  this  view  I  am  not 
:ed  by  the  majority  of  the  court.  It  is  tlie  opinion 
iSBooiates  that,  as  the  contractor  has  paved  the  por- 

the  street  in  question  in  good  faith,  and  with  a 
mtlay  of  money,  depending  .upon  the  faith  and 
yt  the  city,  he  should  not  be  deprived  of  bis  com- 
on  for  the  work  performed,  and,  since  he  was  not 
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restrained  by  injunction,  or  other  process,  from  construct- 
ing the  pavement,  and  his  contract  required  him  to  push 
the  work,  lie  should  not  now  be  required  to  lose  the  money 
expended  under  his  contract  at  the  suit  of  these  plaintiffis, 
who  toolt  no  decisive  action,  l>efore  the  full  completion  of 
the  work,  that  would  justify  the  contractor  in  delaying  to 
perform  his  contract  with  the  city. 
The  judgment  of  the  district  court  is  therefore 


Affirmed. 


Caroline  Knaup  et  al.,  appellants,  v.  Anna  J.  Mack 

BT  al.,  appellees. 
Filed  April  17, 1913.    No.  17,147. 

1.  Wills:  CoN8TRr( TTON :  Devise:  Partition:  Repairs:  DestructidH' 
OF  Hkdges:  Distribution.  A  testator,  the  owner  of  real  estate, 
devised  his  land  to  his  sister  for  life,  remainder  in  fee  to  her  son, 
upon  condition  that  he  outlived  his  mother,  the  life  tenant  In 
case  of  his  death  before  her  decease,  the  land  should  be  sold  after 
her  death,  and  the  proceeds  divided  between  a  daughter  of  his 
sister  and  certain  collateral  relatives  in  (Germany,  the  niece  taking 
one-half,  the  other  half  to  be  equally  divided  between  the  foreign 
legatees.  The  will  also  provided  that  neither  the  niece  nor  her 
husband  should  have  any  interest  In  testator's  property.  The  will 
was  admitted  to  probate,  and  the  life  tenant  retained  possession 
of  the  land  until  her  death,  which  occurred  nine  years  after  ihe 
death  of  the  testator.  Her  son,  the  conditional  devisee  of  the 
remainder,  died  during  her  lifetime.  During  her  lifetime  her 
daughter  and  her  husband  occupied  the  farm  with  her,  payijig  her 
rent  therefor.  During  her  life,  and  the  tenancy  of  the  daughter, 
certain  repairs  were  made  upon  the  land  by  the  daughter.  During 
the  same  period  certain  hedges  growing  upon  the  land  were  cut 
down.  At  the  time  of  the  decease  of  the  testator  there  was  a 
valid  mortgage  on  the  whole  of  the  land,  and  which  became  due 
thereafter.  Held,  First,  that  neither  the  daughter  of  the  life 
tenant,  nor  the  foreign  legatees,  had  any  interest  in  the  land,  and 
neither  was  entitled  to  partition  thereof.  Second,  that  the 
daughter  of  the  life  tenant  was  not  entitled,  as  against  the  other 
legatees,  to  compensation  for  repairs  upon  the  land  during  the 
lifetime  of  the  life  tenant  in  possession.  Third,  that  she  waa  not 
chargeable  for  damages  to  the  realty  caused  by  cutting  the  hedges 
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during  the  life  and  possession  of  the  life  tenant.  Fourth,  that  the 
only  interest  she  had  in  the  estate  was  her  distributive  share  of 
the  proceeds  of  the  sale,  after  the  payment  of  the  costs  and  the 
indebtedness  of  the  testator. 

2.  Partition:  Cross-Petition:  Issues:  Review.  The  owner  of  the 
mortgage,  executed  by  the  testator,  was  made  a  party  to  the  suit 
of  the  foreign  legatees,  and  he  appeared,  set  up  his  mortgage,  and 
asked  a  foreclosure  thereof,  to  which  no  objection  was  made,  and 
a  decree  was  entered  foreclosing  his  mortgage.  Whether  the  pro- 
ceeding was  or  was  not  regular,  the  issue  was  tried,  and  no  ob- 
jection can  now  be  made  to  it    Carson  v.  Broady.^bQ  Neb.  648. 

3. :    :    Sale:    Review.    Since  the  will  gave  no  direction 

as  to  who  should  sell  the  land,  and  conferred  no  specific  authority 
upon  any  one  to  make  the  conveyance,  it  was  not  prejudicial  error 
for  the  district  court  to  direct  the  sale  in  the  foreclosure  proceed- 
ing; the  surplus,  if  any,  to  be  paid  into  court  for  distribution 
according  to  the  provisions  of  the  will.  The  court  having  ac- 
quired full  jurisdiction  over  the  subject  matter  and  all  the  parties 
interested,  it  was  proper  to  retain  such  Jurisdiction  and  finally 
close  the  litigation. 

4.  Carson  v.  Broody,  56  Neb.  648,  distinguished. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Rapeb,  Judge.  Affirmed  in  part,  and  reversed 
in  part. 

8.  L.  Geisthardt,  for  appellants. 

Reams  d  Reavis,  contra. 

rvEESE^  O.  J. 

It  appears  from  the  record  in  this  cause  that  Karl 
(sometimes  written  Charles)  Becker,  a  resident  and  citi- 
zen of  Richardson  county,  died  on  the  3d  day  of  October, 
1900,  seized  in  fee  of  the  south  half  of  tlie  southwest 
quarter  of  section  25,  township  3,  range  16,  in  said  county. 
He  died  leaving  a  last  will  and  testament,  wliich  was 
subsequently  admitted  to  probate  in  the  county  court  of 
said  county.  We  are  unable  to  find  a  complete  copy  of 
the  will  in  the  record,  but  the  part  set  out,  upon  which 
this  controverfify  arises^  is  copied  and  apparently  agreed 
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upon  as  all  that  is  necessary  to  be  considered,  and  it  will 
l)e  so  treated.  He  was  unmarried*  His  sister,  Elizabeth 
Heuser,  survived  him.  The  clause  of  the  will  out  of  which 
the  dispute  arises  is  as  folfows:  "My  sister  Elizabeth 
Ileuser  iirr  Hecker,  shall  up  to  the  time  of  her  death,  have 
unlimited  control  over  my  farm.  After  the  death  of  my 
sister  Elizabeth  Heuser  nee  Becker  neither  Anna  Johanna 
Mack  lire  Heuser  nor  her  husband  Jacob  Friedrich  Mack 
shall  have  any  claim  or  right  to  any  of  my  former  prop- 
erty; but  it  shall  belong  to  the  son  of  my  sister  Heinrich 
Julius  Martin  Heuser.  Should  the  son  of  my  sister  Hein- 
rich Julius  JIartin  Heuser  die  before  his  mother  Eliza- 
beth Heuser  nee  Becker,  then  and  in  that  case  my  former 
proi)erty  shall  be  sold  to  the  highest  bidder,  and  the 
amount  realized  from  said  sale,  vshall  be  divide<l  in  tw^o 
equal  parts.  The  first  cme-half  my  sister's  daughter  Anna 
Johanna  Mack  iice  Heuser,  shall  receive;  the  second  half 
shall  be  divided  in  equal  shares  between  the  children  of 
my  brothers  and  sisters  in  Grermany,  who  are  still  alive 
at  that  time." 

Sirs.  Heuser  died  about  the  1st  day  of  October,  1909. 
Prior  txj  her  decease  her  son,  Heinrich  Julius  Martin 
Heuser,  departed  this  life,  so  at  the  time  of  her  death 
there  was  no  one  in  whom  the  fee  in  remainder  could,  by 
virtue  of  the  will,  vest.  .  After  the  death  M  the  testator, 
the  property  was  occupied  by  the  life  tenant  to  the  time  of 
her  death.  With  her  the  said  Anna  Johanna  Mack,  her 
daughter,  and  Jacob  Friedrich  Mack,  husband  of-  Anna 
Johanna  Mack,  resided  on  and  cultivated  the  farm.  After 
her  decease  tliey  continued  their  occupancy  to  the  time  of 
the  trial.  The  estate  was  closed  by  the  administrator, 
with  the  exce[)tion  of  disposing  of  the  land,  and  he  sought 
the  directicm  of  the  court  as  to  his  duties  under  the  will. 
The  children  of  the  testator's  brothers  and  sisters,  all  of 
whom  lived  in  Germany,  brought  suit  to  have  the  land 
sold  and  the  proceeds  of  the  sale  divided  as  directed  in 
the  will,  making  the  Macks,  Jussen,  the  administrator, 
Williaui  decker,  Jr.,  August  B.  Becker,  John  W.  Powell 
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i'redericfe,  8r.,  the  four  latter  mortgagees  of 
idants. 

B  answered,  setting  np  the  clause  of  the  will, 
t,  as  Anna  Johanna  was  to  have  one-half  of  the 
were  the  owners  of  one-half  of  the  real  estate, 
h  they  had  made  improvements,  and  that  they 
i  to  the  40  acres  on  which  the.v  resided,  and 
at  the  laud  should  he  partitioned,  allowing 
aignated  40  acres  on  which  they  lived,  and 
partition  accordingly.  August  B.  Recker  filed 
Rnd  cross-petition,  alleging  the  ownership  of 
by  assignment  for  fl,200,  executed  hy  the  tes- 

lifetinie,  which  was  unpaid,  and  seeking  a 
of  the  mortgage.  Jussen,  the  administrator, 
Bking  instructions  as  to  his  duties  under  the 
«  were  filed  forming  issues  on  the  answers  and 
a.  Tlie  cause  was  tried  to  the  court,  resulting 
foreclosing  the  mortgage  in  favor  of  August 
in  default  of  payment  ordering  the  land  all 
Rfy  the  same,  and  that  Anna  Johanna  Mack 
1  to  partition. 

noted  that  the  will  provides  that  neither  Anna 
ick  nor  Jacoh  Priedrich  Mack  "shall  have  any 
[ht  to  any  of  my  former  property,"  "hnt  that, 
mination  of  the  life  estate  of  Elizabeth  Heuser, 
luld  vest  in  fee  in  her  son,  but  if  he  die  before 

the  property  "shall   he  sold  tn  the  highest 

the  amount  realized  from  said  sale  shall  be 
two  equal  parts,"  one-half  to  Anna  Johanna 
)ther  half  to  the  designated  legat*'es  in  Ger- 
clearly  indicating  the  intention  of  the  tosUitor 
Tohanna  Mack  shall  not  receive  any  part  of  the 
at  what  stie  should  receive  would  be  in  money, 
ve  find  no  autiiorlty  for  the  partition  of  the 
landed  by  her.     It  is  to  be  further  noted  that 

the  part  of  the  will  before  ns  gives  no  direc- 
ly  whom  the  land  is  to  be  sold,  the  provision 
t  "shall  be  sold  to  the  highest  bidder." 
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There  is  soriie  objection  to  the  foreclosure  of  the  mort- 
gage in  this  action.  If  we  concede'  that  the  proceeding  is 
somewhat  irregular,  although  we  do  not  so  decide,  yet, 
as  the  issue  was  presented  by  the  pleadings  without  any 
attack,  and  the  court  given  jurisdiction  of  the  whole  mat- 
ter, we  are  unable  to  see  who  could  be  prejudiced  thereby. 
If  the  land  is  "sold"  under  the  foreclosure  proceeding,  it 
would  avoid  the  necessity  of  a  sale  by  any  other  j)erson. 
If  then  the  surplus,  if  any,  is  divided  in  accordance  with 
the  provisions  of  the  will,  those  provisions  will  have  been 
carried  out  in  all  essential  particulars.  We  see  no  preju- 
dicial error  in  the  order  directing  the  land  to  be  sold  under 
the  foreclosure  proceedings. 

A  claim  was  presented  against  the  Macks  for  the  rents 
and  profits  of  the  land  for  the  years  1909  and  1910.  The 
life  tenant  died  in  October,  1909.  The  court  properly  re- 
fused to  cliarge  them  with  the  rents  and  profits  of  1909, 
but  charg(»d  tliem  with  the  rent  for  1910  in  the  sum  of 
|320.  It  was  further  sought  to  charge  them  with  the  value 
of  certain  hedges, on  the  farm  alleged  to  have  been  de- 
stroyed during  tlieir  possession  of  the  land;  but,  as  the 
evidence  tends  to  show  that  whatever  injury  was  done  to 
the  hedges  was  done  during  the  lifetime  and  possession  of 
the  life  tenant,  it  should  not  be  charged  to  Mrs.  Mack. 
Mrs.  JIack  presented  a  claim  of  about  |700  for  repairs 
and  betterments  placed  upon  the  land.  She  testified  that 
none  of  them  had  been  made  since  the  death  of  her  mother, 
the  life  tenant.  There  was  therefore  no  error  in  refusing 
to  allow  her  anything  in  that  behalf.  This  case  is  there- 
fore clearly  distinguished  froin  Carsofi  v.  Broadij^  56  Neb. 
648. 

The  decree  of  the  district  court  wherein  it  orders  a  par- 
tition of  the  land  is  reversed  and  partition  is  refused. 
That  part  of  the  decree  ordering  the  foreclosure  of  the 
mortgage  and  sale  of  the  property  thereunder  is  affirmed. 
If  it  shall  appear  that  any  party  to  the  suit  has  paid  oflf 
the  mortgage  debt  as  permitted  by  the  decree,  either  by 
redemption  or  assignment,  such  party  will  be  entitled, 
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after  tlie  payment  of  the  costs,  to  the  Teimbursement  of 
the  amount  so  paid,  with  interest,  before  a  division  of  the 
proceeds  of  sale  is  made.  Of  the  surplus,  if  any  remains, 
Anna  Johanna  Mack  will  be  entitled  to  one-half,  and  the 
legatees  in  Germany  the  other  half,  as  directed  by  the 
will. 

The  cause  is  remanded  to  the  district  court,  with  di- 
rections to  proceed  as  indicated  in  this  opinion. 


Judgment  accjordingly. 


Barnes,  Lbtton  and  Sedgwick,  JJ.,  concur. 
Rose,  Fawobtt  and  Hamer,  JJ.,  not  sitting. 


Allen  G.  Fisher,  appellee,  v.  Delia  O'Hanlon  bt  al.; 

James  Rowan,  appellant. 

Filed  April  17, 1913.    No.  17,163. 

1.  Bills  and  Notes:  Negotiability:  Ck)NDinoN8  in  Mobtoagb.  Where 
a  promissory  note,  negotiable  in  form,  by  which  the  maker 
promises  to  pay  a  certain  sum  in  money,  at  a  certain  specified 
time,  is  made,  and  the  note  is  secured  by  a  mortgage,  the  reserva- 
tion in  the  mortgage  of  an  option  on  the  part  of  the  mortgagor 
to  pay  a  part  of  the  amount  due  at  any  time  he  may  elect  before 
maturity  does  not  destroy  the  negotiability  of  the  note  secured 
by  the  mortgage. 

2. :    Bona  Fide  Holder.    A  holder  of  a  negotiable  promissory 

note  "in  due  course  is  a  holder  who  has  taken  the  instrument 
under  the  following  conditions:  (1)  That  it  is  complete  and  reg- 
ular upon  its  face.  (2)  That  he  became  the  holder  of  it  before 
it  was  overdue,  and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact.  (3)  That  he  took  it  in  good 
faith  and  for  value.  (4)  That  at  the  time  It  was  negotiated  to 
him  he  had  no  notice  of  any  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  it."  Comp.  St.  1911,  ch.  41, 
sec.  52. 

3.  Attachment,   Property  Subject  to:    Promissory   Notes.    "The   in- 
debtedness  of   the   maker   upon   a   promissory   note,   before   its 
maturity,  is  not  the  subject  of  attachment    His  obligation  is  not 
37 
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to  the  payee  named  in  the  note,  but  to  the  holder.  whoeTW  he 
may  be."  Gregory  v.  Biggins,  10  Cal.  839.  See,  alao^  OJough  v. 
Buck,  6  Neb.  343. 

Appeal  from  the  district  court  top  Dawes  county: 
William  H.  Westoveb,  Judgb.    Reversed  tvith  directions, 

Albert  W.  Crites,  for  appellant. 

Allen  (/.  FMer,  Andrew  M.  Morrissey,  William  P. 
Rooney  and  William  D.  Elmer^  contra. 

Reejse,  C.  J. 

On  the  9th  day  of  Novembex,  1908,  Henry  Hern  and 
Maria  Hern  executed  their  promissory  note  to  Delia 
O'Hanlon  for  the  sum  of  fSOO,  due  five  years  after  date, 
with  interest  from  date  at  the  rate  of  6  per  cent,  per  an- 
num. The  note  is  nej^otiable  in  form,  and,  so  far  as  the 
note  itself  upon  its  face  is  concerned,  it  is  conceded  to  be 
negotiable.  However,  it  was  secured  by  a  mortgage, 
which  contains  this  stipulation:  "The  said  Henry  Hern 
and  Maria  Horn  to  have  the  privilege  of  paying  tiie  sum 
of  |25  or  f  50  at  any  time  during  the  five  years  on  account 
of  said  principal  sum."  Otherwise  the  reference  to  the 
note  is  in  the  usual  form.  The  note,  as  appears  upon  its 
face,  matures  November  9,  1913.  Some  time  prior  to  the 
12th  day  of  November,  1908,  plaintiff  commenced  suit 
against  Mrs.  Delia  O'Hanlon  in  the  county  court  of 
Dawes  county.  On  the  7th  day  of  December,  1908,  the 
sheriff  of  the  county  made  a  return  to  the  county  court  of 
summons  and  writ  of  attachment  and  garnishment,  "from 
which  the  ccmrt  finds  that  due  and  legal  service  of  each 
of  said  writs  has  been  made  on  November  23,  1908,  by 
delivery  to  defendant  in  person  in  said  county  of  true  and 
certified  copy  of  each  writ,  togetlier  with  all  indorsements 
thereon,"  and  on  said  date  Henry  Hern  and  various  banks 
"have  each  been  attached  as  garnishee  and  their  fees  i)aid, 
and  that  thereby  there  was  attached  on  said  date  a  certain 
note  and  mortgage  dated  November  9,  1908,  payable  five 
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date,  from  Henry  Hem  to  defendant,"  tbe 
the  note  and  mortgage  above  herein  referred 
wer  of  the  garnishee  was  taken,  and,  upon  the 
laintiff,  the  canse  was  set  down  fur  trial  upon 

for  December  12,  1908,  at  9  o'clock  A.  M.,  to 
the  cause  was  continued.  On  that  day  tbe 
ried  in  the  absence  of  an  appearance  by  de- 
le  court  foond  doe  and  legal  service  of  som- 
Tit  of  attachment  had  been  made,  and  ren- 
ent  against  defendant  in  favor  of  plaintiff  for 

was  ordered  to  pay  the  money  due  upon  the 
irt  as  it  matured.  The  defendant  was  ordered 
'  the  note  and  mortgage  txi  the  sheriff  or  the 
order  of  sale  of  the  attached  property.  The 
as  "forbidden  to  receive,  receipt  for,  or  col- 
'  the  money  due  thereon,  and  tlie  gapnisheo 
o  pay  any  portion  of  the  debt"  to  "any  person 
court  or  its  officer."  The  above  reference  to 
ngs  is  taken  from  a  partial  transcript  of  the 

filed  in  the  office  of  the  county  clerk  of 
ty,  which  was  offered  in  evidence  on  the  trial 
i  in  the  district  court  No  formal  transcript 
nent  was  offered.  The  possession  of  neither 
•  mortftage  was  ever  obtained  under  the  gar- 
roceedings,  nor  was  either  sold  under  any 
e.  Plaintiff  brought  this  suit  in  the  district 
■close  the  mortgage,  alleging  substantially  the 
cts,  and  making  Henry  Hern,  Maria  Hem, 
[on,  Mrs.  Jackson,  and  James  Rowan  defend- 
in  filed  his  answer,  with  a  cross- petit  ion  al- 
y'nership  of  the  note  and  mortgage,  tlieir  trans- 
in  due  course  of  trade  before  maturity,  the 
)ay  iutercKt  due,  and  seeking  a  foreclosure 
•8.  O'Hanlon  and  Hth.  Jackson  failed  to  an- 
^cree  was  entered,  with  findings  in  favor  of 
slaring  the  note  due  by  reason  of  tlie  failure 
est,  and  ordering  the  foreclosure  in  favor  of 
>efeDdaDt  Rowan  appeals. 


■^^■W^IWI 
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It  appears  that  IKIrs.  O'Hanlon  and  Mrs.  Jackson  are 
HiKterR,  both  well  along  in  years,  and  neither  familiar  wiih 
the  customs  of  trade  and  commerce.  Mrs.  Jackson  was 
possessed  of  some  means.  Mrs.  O'Hanlon  was  practically 
destitute,  with  the  exception  of  the  160  acres  of  land  In 
Dawes  county,  which  had  come  to  her  by  inheritance.  It 
had  been  necessary  for  her  to  make  a  number  of  trips 
from  her  home  in  Chicago,  Illinois,  to  Chadron,  and,  in 
order  to  do  so,  she  borrowed  the  necessary  money  to  pay 
her  expenses  from  Mrs.  Jackson,  until  the  indebtedness 
amounted  to  f525.  Soon  after  receiving  the  note  and 
mortgage  from  Hern,  and  on  the  25th  day  of  November, 
1908,  she  executed  an  assignment  of  the  note  and  mort- 
gage to  Mrs.  Jackson,  and  caused  them  to  be  sent  to  her 
by  mail  to  Beaver  Dam,  Wisconsin,  w^here  Mrs.  Jackson 
resided.  Soon  thereafter  they  met,  and  Mrs.  O'Hanlon 
paid  Afrs.  Jackson  the  f25  remaining  due,  thus  satisfy- 
ing her  obligation  to  Mrs.  Jackson.  At  a  later  date,  al- 
leged to  be  on  or  about  the  22d  day  of  October,  1909, 
Kowan  purchased  tlie  note  and  mortgage  from  Mrs.  Jack- 
son, the  evidence  showing  that  he  paid  the  sum  of  f500  in 
money  therefor.  The  deposition  of  Mrs.  O'Hanlon,  Mrs. 
Jackson  and  Mr.  Rowan  were  taken  at  Chicago.  Mrs. 
O'Hanlon  testified  to  the  transfer  of  the  note  and  mort- 
gage to  Mrs.  Jackson,  the  time  and  consideration,  the 
indebtedness  to  Jfrs.  Jackson,  and  the  subsequent  pay- 
ment of  the  f25  remaining  due.  These  facts  were  testified 
to  by  Mrs.  Jackson,  and  that  the  note  and  mortgage  w^ere 
received  by  mail  and  accepted  by  her  as  payment  on  the 
1525  debt  due  from  Mrs.  O'Hanlon,  and  that  at  the  time 
of  the  acceptan(»e  of  the  note  and  mortgage,  and  the  final 
satisfaction  of  the  balance  due  her  and  cancelation  of  the 
indebtedness,  she  had  no  knowledge  or  information  that 
any  eflfort  had  been  made  by  plaintiff  to  reach  the  debt 
and  the  note  and  mortgage  by  attachment  or  other  pro- 
cess. She  also  testified  to  their  sale  to  Rowan,  and  the 
receipt  of  the  sum  of  |500  in  monefy  therefor.  Mr.  Rowan 
testified  to  the  payment  of  the  money  and  the  receipt  of 
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e  and  mortgage,  indorsed  by  Mrs.  O'Hanlon  and 
ickdon,  without  any  knowledge  or  information  of 
lehment  proceedings, 

e  note  is  not  yet  due,  according  to  its  terms,  tliere 
>abt  that  what  was  done  in  the  way  of  its  transfer 
fore  raatnrity.  But  it  is  contended  by  plaintiff 
;  clanse  in  the  mortgage  giving  the  makers  of  the 
e  option  of  paying  suras  of  f25  and  $50  on  the 

any  time  they  might  desire  to  do  so,  destroyed  the 
bility  of  the  note  and  rendered  it  nounegotiable 
lie  rule  that  the  note  and  mortgage  considered  to- 
constituted  the  contract.  If  the  provision  in  the 
»e  rendered  the  note  nonnegotiable,  it  may  be  con- 
hat,  so  long  as  it  remained  in  tlie  hands  of  the 
lent  defendant,  the  debt  was  liable  to  attachment 
If  the  note  was  negotiable  and  passed  into  tire 
»f  innocent  purcliasers  for  value,  before  maturity, 
•chaser  would  be  protected.  We  are  not  aware 
is  identical  question  has  lieen  decided  by  this 
We  are  therefore  required  to  consult  the  decisions 
r  courts  of  last  resort,  for  we  find  nothing  in  the 

of  this  state  settling  the  question. 
ou-Je  V.  Hume,  13  App.  D.  C.  286,  a  negotiable 
lory  note  was  executed  by  the  makers,  and  at  the 
the  instrument,  and  below  the  signatures,  were  the 
"with  privilege  of  paying  all  or  any  portion  any 
fore  maturity,"  signed  by  the  makers.  It  was  lield 
is  did  not  affect  the  negotiability  of  tlie  note.  See, 
misville  Itanl-ing  Co.  v.  dray,  123  Ala,  251,  where 
ne  rule,  in  principle,  is  applied,  and  Louisville 
q  Co.  V.  Howard  &  Kornefjui/,  123  Ala.  380.     In 

School  DiKtrict  v.  Hall,  113  U.  S.  135,  the  school 
bad  issned  its  negotiable  bond  under  the  pro- 
of a  statute  which  declared  that  the  instrument 
be  "payable  at  tlie  pleasure  of  the  district  at  any 
(fore  due,"  and  it  wns  held  that  this  did  not  de- 
he  negotiability  of  the  bcmd;  tliat  it  created  only 
on  of  the  maker  to  pay  before  maturity,  but  that 
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the  holder  could  not  exact  payment  until  the  day  of  ma- 
turity had  paased.  In  Mattison  v.  Marks,  31  Mich.  421, 
it  was  held  that  a  promissory  note,  by  which  the  maker 
agreed  to  pay  a  certain  sum  "on  or  before"  a  day  named, 
was  a  negotiable  instrument;  that  the  words  "on  or  be- 
fore" only  gave  the  maker  the  option  before  the  date  of 
maturity,  but  conferred  upon  the  holder  no  right  to  en- 
force payment  before  that  time.  See,  also,  section  4,  ch. 
41,  Comp.  St.  1911.  In  Cunmngham  v.  McDonald,  98 
Tex.  316,  it  was  held  that  "a  promissory  note  is  not  ren- 
dered nonnegotiable  by  the  fact  that  the  maker,  promising 
to  pay  by  a  day  certain,  reserves  to  himself  by  its  terms 
the  right  to  pay  sooner."  In  Leader  v.  Plante,  96  Me.  339, 
a  promissory  note  was  made  payable  "within  one  year 
after  date,"  and  it  was  held  to  be  negotiable;  that  the 
option  to  pay  did  not  destroy  its  negotiability. 

The  authorities  are  not  entirely  harmonious  upon  the 
question  of  what  recitals  in  a  note  render  it  nonnegoti- 
able. Hut  we  have  found  no  case  where  it  is  directly  held 
that  the  reservation  of  a  mere  option  on  the  i)art  of  the 
maker  of  an  otherwise  negotiable  note  or  bond  to  pay  a 
part  of  the  debt  before  maturity,  the  exact  time  for  ma- 
turity being  fixed,  destroys  the  negotiability  of  the  note. 
In  so  far  as  tlie  time  when  the  payee  may  demand  and 
enforce  payment,  this  note,  even  with  the  stipulation  of 
the  mortgage  included  as  a  part  of  it,  complies  strictly 
with  the  requirements  of  section  1,  ch.  41,  Comp.  St.  1911, 
known  as  the  "Negotiable  Instruments  Law." 

The  case  of  Camphell  v,  Nesbitt,  7  Neb.  300,  is  relied 
upon  by  plaintiff  as  sustaining  his. view  of  the  right  to 
attach  the  debt  in  question,  but  it  gives  U9  no  real  light 
upon  the  question,  as  the  note  in  that  case  became  due  on 
the  10th  day  of  March,  1872,  and  was  attached  in  1874, 
long  after  its  maturity,  and  while  yet  in  the  hands  of 
the  payee,  who  did  not  transfer  it  until  in  November, 
1874,  and  after  judgment  had  been  rendered  against  the 
garnishee.  The  note  was  clearly  dishonored  and  had  lost 
its  negotiable  quality  at  the  time  of  its  transfer  to  plain- 
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tiflP  Campbell.  Without  pursuing  this  subject  further, 
we  hold  that  the  reservation  of  the  option  in  the  mortgage 
did  not  destroy  the  negotiability  of  the  note. 

As  to  the  defendant  Rowan  being  a  bona  fide  holder  for 
value  before  maturity,  the  evidence  is  all  one  way. 
Whether  true  or  false,  he  testified  that  he  made  the  pur- 
chase without  any  knowledge  of  the  attachment  proceed- 
ings, in  good  faith,  and  paid  the  sum  of  ?500,  the  face  of 
the  note,  in  money.  He  is  supported  in  this  by  Mrs.  Jack- 
son, who  testified  that  he  paid  her  the  money,  and  that 
she  indorsed  and  delivered  the  note  to  him.  It  is  pro- 
vided by  section  52,  ch.  41,  Comp.  St.  1911,  that  a  holder 
in  due  course  is  one  who  has  taken  the  instrument  under 
the  conditions  that  it  is  complete  and  regular  upon  its 
face;  that  he  became  the  holder  before  it  was  overdue,  and 
without  notice  of  any  previous  dishonor,  if  such  was  the 
fact;  that  he  took  it  in  good  faith  and  for  value,  and  with- 
out notice  of  any  infirmity  in  the  instrument  or  defect  in 
the  title  of  the  person  negotiating  it.  So  far  as  is  shown 
by  the  evidence,  he  appears  to  have  come  within  the  pro- 
visions of  this  section.  It  is  true  that  he  had  n^ver  «een 
the  land  and  knew  little  or  nothing  about  its  quality  or 
the  condition  of  the  title,  except  what  information  ho  had 
obtained  from  the  indorsers,  with  whom  he  had  been  ac- 
quainted for  many  years,  and  it  would  be  quite  natural 
for  one  of  his  want  of  experience  in  commercial  f^ifairs 
to  rely  upon  their  fairness  and  to  presume  that  160  acres 
of  Nebraska  land  would  be  sufficient  security  for  }600. 

The  note  being  negotiable,  and  its  possession  and  cus- 
tody not  having  been  obtained  under  the  attachmf^jiit  and 
garnishment  proceedings,  the  question  arises  as  to  what 
rights,  if  any,  plaintiff  acquired  by  his  action.  In 
Gregory  v,  Higgins^  10  Cal.  339.  in  an  opinion  by  Judge 
Field,  it  is  said :  "The  indebtedness  of  the  garnishee  was 
upon  a  promissory  note,  which  did  not  mature  for  several 
months  thereafter.  From  the  very  nature  of  a  promis- 
sory note,  it  is  evident  that,  before  its  maturity,  the  in- 
debtedness of  the  maker  thereon  cannot  be  the  subject  of 
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attachment.  His  obligation  is  not  to  the  payee  named 
in  the  note,  but  to  the  holder,  whoever  he  may  be.  From 
its  negotiability,  it  may  often  pass  into  the  possession  of 
parties  entire  strangers  to  the  maker,  and,  even  if  held  by 
the  defendant  at  the  time  of  garnishment,  it  does  not  fol- 
low that  it  would  be  in  his  hands  at  its  maturity,  and,  if 
transferred  before  maturity  to  a  bona  fide  holder,  it  could 
be  enforced,  even  if  paid  upon  the  attachment.  .^fcMillan 
v.  Richards^  9  Cal.  365,  418;  Sheets  d  Orover  v.  Culver, 
14  La.  449.  It  follows  that  the  notice  served  upon  Mar- 
shall, previous  to.  the  maturity  of  his  note,  did  not  operate 
as  a  garnishment  of  the  amount  in  his  hands.  Nor  would 
the  notice,  served  subsequent  to  the  maturity,  have  any 
greater  effect,  unless  the  note  was,  at  the  time,  in  the 
possession  of  the  defendant,  from  whom  its  delivery  could 
be  enforced  on  its  payment  upon  the  attachment."  In 
Clough  V.  Buck,  6  Neb.  343,  Judge  Gantt^  in  T^Titing  the 
opinion  of  the  court,  said :  "It  seems  to  be  a  general  rule 
that  a  negotiable  note  or  bill  is  not,  before  maturity,  sub- 
ject to  attachment.  The  reason  of  the  rule  is  well  stated 
in  Qregory  v.  Higgins,  10  Cal.  339" — and  quite  a  lengthy 
excerpt  is  copied  from  the  opinion  with  approval.  In  2 
Wade,  Attachment,  sec.  458,  it  is  said:  "Whatever  be 
the  form  of  commercial  paper  that  evidences  the  original 
liability  of  the  party  summoned,  as  a  general  rule,  he  can- 
not be  charged  as  the  debtor  of  the  payee,  if  the  paper  was 
negotiable  when  issued,  and  still  retains  its  negotiability" 
— citing  a  number  of  cases,  and  stating  the  reasons  for 
the  rule  in  the  text  with  considerable  elaboration.  In  1 
Daniel,  Negotiable  Instruments  {5th  ed.)  pec.  800a,  it  is 
said:  "The  purchaser  of  a  bill,  note,  or  other  negotiable 
instrument  for  value  and  before  maturity,  is  not,  ajg  a 
general  rule,  affected  by  any  litigation  to  which  he  is  not 
a  party,  which  may  then  be  pending,  and  in  which  the 
instrument  is  involved,  nor  will  a  decree  or  judgment, 
when  rendered  in  such  litigation,  affect  him,  the  doctrine 
of  Us  pendens  having  no  application  to  negotiable  instru- 
ments." See,  also,  Drake,  Attachment  (7th  ed.)  sec,  582 
et  seq. 
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Some  questions  involving  the  procedure  are  presented, 
but  they  need  not  be  noticed.  After  a  patient  and  careful 
investigation  of  the  subject,  we  are  led  to  the  conclusion 
that  plaintiff  acquired  no  rights  by  his  garnishee  process, 
and  that  the  decree  of  the  district  court  foreclosing  the 
mortgage  in  his  favor  cannot  be  sustained;  that,  as  Rowan 
was  made  a  defendant  and  presented  his  mortgage  asking 
a  f(H^closure  thereof,  the  court  should  retain  the  case  and 
make  a  final  disposition  of  it.  Henry  Hem,  the  maker 
of  the  note,  sold  the  mortgaged  premises  to  William  Hern, 
who  assumed  the  jmyment  of  the  mortgage  debt,  and  who 
is  made  a  party  defendant  herein,  and  subsequent  to  such 
sale,  and  during  tne  pendency  of  this  suit,  the  said  Henry 
Hem  died,  but  no  serious  question  arises  from  these  facts, 
the  said  William  Hern  being  a  party  defendant. 

The  decree  of  the  district  court  foreclosing  the  mort- 
gage in  favor  of  plaintiff  and  dismissing  Rowan's  cross- 
petition  as  a  first  lien  is  reversed,  and  the  cause  is  re- 
manded to  the  district  court,  with  directions  to  dismiss 
plaintiff's  suit,  and  to  enter  a  decree  in  favor  of  Rowan 
foreclosing  the  mortgage. 

Reversed. 
Barnes,  Letton  and  Sedgwick,  JJ.,  concur. 
RosEy  Pawcbtt  and  Hamer,  JJ.,  not  sitting. 


Jhnnib  Belle  Adams,  appellee,  v.  Walter  Scott, 

appellant. 

FuAD  April  17, 1913.    No.  17,150. 

1.  Marriage:  Annulment:  Insanitt.  This  state  has  adopted  the  pre- 
vailing rule  that  while  absolute  inability  to  contract,  insanity  or 
Idiocy,  will  avoid  a  marriage,  mere  weakness  of  mind  will  not, 
unless  it  extends  so  far  as  to  produce  the  derangement  that  avoids 
all  contracts  by  doing  away  with  the  power  to  consent.  Aldrich 
V,  Bteen,  71  Neb.  38. 

2. :  :  .    The  courts  of  this  state  are  not  authorized 
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to  decree  a  marriage  contract  Told  on  the  ground  of  Insanitj  or 
idiocy  of  one  of  the  parties,  except  for  such  want  of  nnderstand- 
ing  in  auch  party  as  to  render  him  or  her  Incapable  of  aesentincr 
thereto. 

Appeal  from  the  district  court  for  Lancaster  coimty: 
Lincoln  Frost,  Jvdge.    Reversed  and  dismissed. 

John  E.  Lowe  and  George  W.  Miller,  for  appellant 
O.  E.  Eager ^  F.  C.  Foster  and  F.  A.  Boehmer,  contra. 

BARNBSy  J. 

Action  to  annul  a  marriage  for  the  alleged  incapacity 
of  one  of  the  parties  to  the  contract.  The  action  was 
brought  in  the  district  court;  for  Lancaster  county  by  one 
Dora  Doyle,  as  the  next  friend  of  Jennie  Belle  Adams, 
against  Walter  Scott,  to  whom  Jennie  was  married  on  the 
2d  day  of  October,  1910,  alleging  that  she  was  insane  or 
an  idiot  at  the  time  of  her  marriage. 

It  appears,  without  dispute,  that  Jennie  was  left  by  her 
mother  at  an  institution  called  the  "Tabitha  Home," 
located  in  the  suburbs  of  the  city  of  Lincoln,  when  she 
was  ten  years  of  age ;  that  at  the  time  of  her  marriage  she 
had  been  in  that  institution  for  16  years;  that  during  all 
of  that  time  she  had  been  required  to  perform  menial 
labor  in  the  nature  of  washing,  scrubbing  and  other  do- 
mestic service,  without  remuneration;  that  she  had  been 
comi)elled  to  wear  cast-off  clothing  and  coarse  shoes,  much 
too  large  for  her;  that  she  had  been  given  very  little 
schooling;  that  for  a  short  time  there  was  a  German 
teacher  at  the  Home,  from  whom  Mrs.  Scott  learned  to 
si)eak  German  and  count  in  that  language.  This  was  the 
extent  of  her  education.  During  the  16  years  she  was  at 
the  Home  she  had  been  but  three  times  to  the  city  of 
Lincoln,  and  once  to  the  state  fair.  She  was  industrious 
and  faithful  and  performed  her  tasks  well.  For  some  10 
years  prior  to  the  marriage  Walter  Scott,  the  defendant, 
had  been  the  bookkeeper  at  the  Home,  and  had  thus  be- 
come acquainted  with  her.    He  had  noticed  her  condition, 


JANUARY  TERM,  1913. 


purchased  her  some  articles  of  clothing,  among 
IS  a  pair  of  shoes  which  were  small  enough  to  fit 
with  which  she  was  greatly  pleased.  A  short 
ive  her  marriage  defendant  left  the  Home  and 
remanerative  employment  in  the  city.  He  had 
Jennie  that  he  would  procure  a  suitahle  home 
and  would  take  her  away  from  the  institution. 
g  to  his  promise,  on  the  2d  day  of  October,  1910, 
red  at  the  Home  and  informed  Jennie  that  he 
y  to  take  her  away.  He  gave  her  suitahle  wear- 
rel,  and  told  her  to  dress  herself  up  nicely  and 
lid  go  and  be  married.  She  dressed  herself  suit- 
le  out,  got  into  the  buggy,  and  went  with  him  to 
where  they  procured  a  license,  and  went  before 
Stevens  and  were  married.  When  they  failed 
■  to  return  to  the  Home,  and  the  authorities  there 
rtained  the  fact  of  the  marriage,  they  came  to 
and  caused  Scott  and  his  wife  to  be  arrested  and 
in  the  city  jail.  Mrs.  Doyle  took  her  back  to  the 
ttd  the  defendant  Scott  was  discharged.  After  a 
tt  sued  out  a  writ  of  habeas  corpus  to  obtain  the 
f  his  wife  from  the  custody  of  those  in  charge  of 
le,  and  thereupon  Mrs.  Doyle  commenced  this 
the  next  friend  of  Mrs.  Scott,  to  annul  the  raar- 
V  trial  resulted  in  a  decree  for  plaintiff,  from 
IS  appeal  is  taken. 

ant  contends,  among  other  assignments  of  error, 
decree  is  not  sustained  by  the  evidence,  and  is 
to  law.  As  we  view  the  record,  the  case  may  be 
of  by  a  determination  of  this  question, 
jtition  alleges,  and  the  answer  admits,  the  secur- 
license  and  the  marriage  in  question,  in  due  con- 
to  law.  In  such  a  case  every  presumption  of  law 
or  of  the  validity  of  the  marriage  until  it  is  re- 
md  the  burden  of  proof  was  on  the  plaintiff  to 
is  presumption.  Word  v.  Duhiney,  23  Miss.  410; 
icher  V.  Nonnemocher,  159  Pa.  St.  634;  Anonj/- 
Pick.  (Mass.)  82. 
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To  maintain  this  igsae,  plaintiff  produced  the  evidence 
of  Mrs.  Doyle,  who  testified,  in  snbstance,  that  she  kad 
i)een  acquainted  with  Jennie  Belle  Adams  since  abont 
two  hours  after  her  marriage;  that  she  talked  with  her  at 
the  time,  and  asked  her  if  she  knew  what  it  meant  to  be 
married,  and  put  it  in  very  plain  words.  She  told  her 
what  her  husband  would  expect  of  her,  and  Jennie  said: 
"I  will  never  do  it."  Jennie  said  her  husband  had  rented 
a  room  for  her,  and  that  she  was  going  to  live  in  that  room 
and  do  light  housekeeping.  The  witness  did  not  ask  her 
whether  she  could  do  anything  in  the  way  of  work,  or 
keep  house.  She  told  Jennie  to  dress  herself  so  she  eonld 
take  her  out  to  the  Home,  and  Jennie  said:  "Yon  will 
Iiave  to  put  in  my  combs."  The  rest  of  her  clothes  were 
on,  she  having  slept  that  way  all  night;  that  she  did  not 
know  Jennie  until  the  morning  after  she  had  been  put  in 
jail;  that  Jennie's  mind  was  that  of  an  overgrown  child. 
She  stated  that  her  conclusions  were  based  on  general 
observations;  that  she  did  not  examine  Jennie  as  a  doctor 
would. 

One  Doctor  Miller  testified  that  he  had  been  called  to 
the  Tabitha  Home  as  a  physician,  and  has  acted  four 
years  at  that  Home;  that  he  occasionally  visited  and  ex- 
amined the  inmates  there;  that  he  had  examined  Jennie 
about  two  and  a  half  or  three  years  ago;  that  she  could 
not  do  the  ordinary  work  of  a  person  of  her  age  and  sixe; 
that  she  did  not  know  the  difference  between  right  and 
wrong:  that  she  could  not  take  care  of  herself;  that  he 
had  discovered  defects  by  her  conversation  and  general 
appearance,  which  was  a  result  of  lack  of  mental  growth; 
that  she  could  not  learn  to  take  care  of  herself;  that  she 
had  the  mental  capacity  of  a  child  15  or  16  years  of  age 
in  some  ways;  that  slie  had  not  much  unity  of  thought  or 
continual  line  of  reasoning;  that  in  his  opinion  she  was 
born  with  a  normal  brain  that  would  develop  or  could  be 
developed  normally ;  that  she  would  smile  when  he  spoke 
to  her.  He  also  testified  that  he  did  not  know  that  Jennie 
had  learned  to  speak  German;  that  the^food  she  got  at 
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Btitntion  would  make  a  difference  in  her  mental 
pment;  that  he  had  seen  Jennie  use  what  the.v  called 
p*';  that  he  had  nothing  to  do  with  the  people  work- 
ere  at  that  class  of  work;  that  Jennie  would  not 
even  if  she  was  paid  for  it,  and  would  not  under- 
what  you  meant  if  you  offered  to  give  her  a  present, 
a  OsthoEf  testified  that  she  lived  at  the  county  jail; 
he  had  charge  of  the  woman;  that  Jennie  told  her 
d  been  put  in  the  Home  when  she  was  10  years  of 
liat  her  mother  never  came  to  see  her,  and  she  cried 
that;  that  Jennie  stated  that  she  was  married,  and 
J  to  live  with  Mr.  Scott;  that  she  was  his  wife,  and 
he  was  married  to  him.  On  redirect  examination 
ated  that,  when  the  girl  was  first  brouglit  tn  the 
lie  thought  she  was  a  crazy  woman;  tliat,  after  she 
out  the  circumstances,  she  thought  she  could  not 
anything  else;  but,  after  she  was  with  Iier  several 
she  saw  she  was  not  crazy;  that  Jennie  showed  a 
r  education,  but  knew  how  to  work,  and  did  it  right ; 
je  did  what  she  was  asked  to  do,  ami  did  it  well. 
it  of  space  forbids  any  further  statement  of  the 
ce  produced  hy  plaintiff.  We  deem  it  sufilcient  to 
at  like  testimony  was  given  hy  some  other  witnesses. 
St  be  observed,  however,  that  no  witness  for  the 
iff  testified  that  Jennie  was  either  insane  or  an  idiot. 
\.  H.  Mayer,  for  tlie  defendant,  testified,  in  sub- 
,  that  he  had  lived  in  Lincoln  for  7  years;  that  he 
lanager  of  the  Tabitha  Home  from  1903  to  1905; 
le  became  acquainted  with  Mr.  Scott  and  Jennie 
Adams  at  the  Home;  that  Jennie  did  not  have  much 
;ion,  bat  was  a  good  and  willing  worker;  tliat  she 
ted,  helped  in  the  laundry,  waslied  dislies  in  the 
D,  and  turned  the  washing  machine,  putting  in  from 
.2  hours  a  day  at  that  work;  that  tliey  had  a  flerman 
teacher  out  there,  and  Jennie  had  learned  to  read 
Tite  German;  when  he  came  there  Jennie  was  1!) 
old;  she  wore  shoes  actually  big  enough  for  himself, 
■r  clothes  were  the  same  way;  that  she  was  required 
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to  wear  just  what  was  donated  to  the  Home.  He  had 
noticed  that  she  always  kept  herself  clean.  He  said  Jen- 
nie had  been  in  his  charge  for  12  days  at  his  home,  and  he 
had  taken  particular  notice  of  her  after  Judge  Cornish 
had  placed  her  in  his  charge;  that  he  had  taken  particular 
notice  of  her  for  the  reason  that  his  wife  had  been  **in  the 
same  shoes  as  what  Jennie  Belle  Adams  is  today."  He 
stated  that  Jennie  had  taken  his  baby  out  in  her  arms,  and 
had  been  around  his  babies;  that  she  offered  to  work  at 
bis  home  without  being  asked ;  that  she  had  done  her  work 
faithfully  and  hcmestlv;  that  she  did  not  act  insane  or 
feeble-minded  at  his  home;  that  he  had  talked  to  Jennie 
alK)ut  her  marriage  on  the  second  night  she  was  there. 
She  said  she  liad  married  Mr.  Scott  to  get  a  happy  home; 
that  slie  had  been  a  slave  at  the  Home,  and  had  not  re- 
ceived any  money  since  he  left;  that,  although  Jfr.  Scott 
was  a  little  older  than  she  was,  he  had  promised  to  give 
her  a  lumie;  that  she  would  be  true  and  faithful  to  him 
if  they  lived  together. 

Justice  Stevens  testified  that  he  had  met  Mrs.  Scott, 
and  performed  the  marriage  ceremony;  that  he  had  had 
experience  in  performing  marriage  ceremonies,  and  look- 
ing into  the  faces  of  people  and  judging  as  to  their  com- 
petency; that  he  did  not  notice  anything  peculiar  about 
Jennie,  and  was  surprised  when  there  was  any  objection 
to  the  ceremony;  that  she  seemed  reticent,  but  took  part 
in  the  c(mversation  to  some  extent;  that  he  thought  she 
appreciated  what  was  going  on ;  that  she  seemed  pleased, 
and  seemed  to  be  able  to  appreciate  the  remark  made  by 
him  as  to  the  simplicity  of  their  wedding  arrangement; 
that  she  had  no  promi)ting  as  to  how^  she  should  answer 
at  the  marriage  ceremony,  and  answered  the  questions  as 
propounded  to  her  intelligently;  and  there  was  nothing 
whatever  that  would  cause  him  to  suspect  that  there  was 
anything  wrong. 

Reverend  Henry  Heiner  testified  that  he  had  lived  in 
Lincoln  nbout  28  years;  that  he  had  been  connected  with 
the  Tabitha  Home  from  1887  to  1895;  that  he  was  ac- 
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d  with  Jennie  Belle  Adams;  that  she  understood  a 
wntract;  that  when  something  was  promised  her  in 

of  clothing  she  did  hra*  work  most  cheerfully;  that 
ays  remembered  and  expected  the  things  promised; 
?  had  an  opportunity  to  learn  Oerman  and  Eng- 
d  that  she  had  learned  both;  that  she  had  some 

ahility,  and  could  sing  songs. 
IF  John  T.  Hay,  whose  competency  as  a  specialist 
al  and  nen-ous  diseases  is  beyond  question,  testi- 
t  be  bad  made  an  inyestigation  in  this  case  as  to 
cy  of  Jennie  Relle  Adams.  The  physical  signs  of 
nay  be  an  abnormally  large  head  or  abnormally 
ead,  and  a  lack  of  symmetry  in  the  features;  pe- 
'orra  of  the  hones,  eai>pcially  the  palate  and  tlie 
nd  lack  of  expression  in  the  face;  that  he  had  ap- 
ose  tests  to  Jennie  Belle  Adams  to  a  certain  ex- 
d  physically  found  no  marked  defect,  excei>t  fiiat 

a  little  short  of  stature  compared  to  lier  hrciulth ; 
I  somewhat  awkward  in  her  movements,  hut  her 
I  were  fairly  formed  and  symmetrical;  and  he 
iscover  no  abnormality  in  the  sliape  and  size  of 
d;  that  he  questioned  her,  and  she  answered  his 

15  readily  and  correctly;  that  she  impressed  him 
[  a  yery  ignorant  person.  She  gave  her  name,  and 
I  she  was  bom  in  Omaha,  but  could  not  tell  where 
la.  She  gave  her  age  as  26 ;  said  that  she  had  been 
lan  school  for  a  certain  length  of  time,  and  bad 

to  speak  some  German.  She  could  count  both 
lan  and  English;  she  could  write  her  name,  make 
md  make  figures;  she  knows  the  name  of  the  city; 
ft's  where  she  lives;  she  knows  the  street  on  which 

16  is  situated ;  and  was  rational  as  far  as  he  knew ; 
was  a  rational  person,  and  was  not  insane  or  an 

bat  she  was  in  a  normal  condition,  was  not  de- 
and  he  could  not  say  in  law  that  she  was  feeble- 

bnt  that  from  a  medical  sense  he  saw  that  she 
,  and  that  she  was -not  insane;  she  was  not  de- 

she  could  classify  forms,  and  understand  what 


544  NEBRASKA  REPORTS.  [Vol.93 


Ad«ma  ▼.  Beott. 


was  going  on  around  her  in  matters  pertaining  to  her  own 
welfare;  that  she  knows  she  is  married,  and  is  willing  to 
live  witli  her  husband,  and  is  very  decided  about  not  go- 
ing back  to  the  Home;  that  she  seems  to  appreciate  her 
condition  and  situation  at  this  time;  and  that  she  is  not 
deranged  on  any  subject,  according  to  his  understanding 
of  the  word. 

Jennie  was  called  as  a  witness,  and  testified,  in  sub- 
stance, that  she  had  never  been  in  court  before;  that  she 
was  manMod  to  5fr.  Scott;  that  she  wanted  to  marry  him; 
that  she  did  not  know  what  the  action  was  brought  against 
her  for;  did  not  know  anything  about  court  proceedings; 
that  she  had  been  up  town  once  since  she  had  been  at  the 
Home;  that  she  did  not  want  to  go  back;  that  she  liked 
Mr.  Scott;  that  she  loved  him;  that  she  expected  to  cook 
for  him,  expected  to  keep  house  for  him  and  sweep  and 
scrub  for  him.  She  stated  that  when  she  married  Mr. 
Scott  she  had  promised  to  be  faithful  to  him;  that  she 
would  do  whatever  he  w^anted  her  to  do;  and  that  she 
would  keep  liouse  for  him ;  that  she  understood  what  she 
was  to  do  as  a  wife;  and  that  Mr.  Scott  as  a  husband  was 
supposed  to  work  and  bring  in  the  money  to  keep  her  on; 
that  she  understood  that  she  was  being  married ;  that  they 
stood  up  while  being  married.  Slie  stated  that  the  judge 
asked  her  if  she  would  love,  honor  and  obey  her  husband, 
and  she  said  she  would;  that  Mr.  Scott  had  said  he  would 
protect,  cherish  and  be  faitliful  to  her,  and  that  she 
understood. 

The  testimony  of  defendant  Scott  corroborated  the 
evidence  of  his  otlier  witnesses. 

To  avoid  extending  this  opinion  to  an  unreasonable 
length,  we  have  been  compelled  to  omit  some  of  the  testi- 
mony. We  are  satisfied,  however,  that  the  evidence  fails 
to  sustain  the  plaintiff's  allegation  that  at  the  time  of  her 
marriage  Jennie  Belle  Adams  was  either  insane  or  an 
idiot.  At  most,  the  record  only  shows  that  her  mind  was 
to  some  extent  weak  and  uudevelojied.  But  it  seems  clear 
that  she  understood  the  nature  of  the  marriage  contract, 
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ich  of  what  was  expected  of  her  as  a  wife.    In  such 
the  courts  are  not  authorized  to  annul  the  mar- 

Btate  seems  clearly  to  have  adopted  the  pre- 
rule  that,  while  absolute  inability  to  contract,  in- 
or  idiocy,  will  avoid  a  marriage,  mere  weakness 
it,  unless  it  extends  so  far  as  to  produce  the  de- 
,ent  that  avoids  all  contracts  by  doing  away  with 
fver  to  consent.  Aldrich  v.  Steen,  71  Neh.  33;  1 
,  Marriage  and  Divorce  {6th  ed.)  sec.  127;  Ward  v. 
y,  23  Miss.  410;  Foster,  Adm'x,  v.  Means,  42  Am. 
S.  Car.)  332;  Anonymous,  4  Pick.  (Mass.)  32; 
nacher  V.  Nonnemacker,  159  Pa.  St.  634;  Lewie  v. 
44  Minn.  124,  9  L.  R.  A.  505.  Mere  weakness  of 
s  not  a  sufficient  ground  for  the  annulment  of  a 
ge,  unless  it  amounts  to  idiocy  or  insanity.  Svanda 
ida,  ante.  p.  404.  The  statutes  of  tliis  state  oontaiu 
:  defining  the  amount  of  mental  weakness  required 
al  a  marriage  contract,  and  we  are  therefore  con- 
d  to  follow  the  rule  of  the  common  law  as  an- 
d  by  the  foregoing  authorities, 
ay  be  said  that  the  marriage  of  Jennie  Belle  Adams, 
considered  as  a  question  of  eugenics,  should  have 
revented.  However  desirable  it  may  be  to  prevent 
arriages,  as  the  law  now  stands  they  are  valid,  and 
irts  have  no  power  to  annul  them, 
judgment  of  the  district  court  is  therefore  reversed, 
e  action  is  dismissed. 

Revebsed  and  dismissed. 

iE,  C.  J.,  Lbtton  and  Sedgwick,  JJ.,  concur. 

1,  Fawcett  and  Hambe,  J  J.,  not' sitting. 
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APPALONIA  OBRGBNS,  APPBLLBB,  v.  WII4LIAM  F.  Gbrgens, 

APPELLANT. 

Filed  April  17, 1913.    No.  17.159. 

Pleading:  Answer:  Sufficiknct.  In  an  action  for  the  recoY^y  of 
money,  an  answer  whicli  clearly  shows  that  the  money  sought  to 
he  recovered  was  not  due  and  payable  at  the  time  the  Bctioa  was 
commenced  is  not  vulnerable  to  a  general  demurrer. 

Appeal  from  the  district  court  for  Richardson  county: 
John  B.  Raper,  Judge.    Reversed. 

Reiwis  d  ReaviSj  for  appellant. 

Edwin  Falloon,  8.  P.  Davidson  and  Roscoe  Anderson, 
contra. 

Barnes,  J. 

Action  to  recover  the  purchase  price  of  certain  lots  in 
the  city  of  FTumboldt,  alleged  to  have  been  sold  by  plain- 
tiff to  the  defendant.  Prom  a  judgment  in  plaintiff's 
favor,  the  defendant  has  appeaJed. 

The  plaintiff,  by  her  petition  in  the  district  court,  al- 
leged, in  substance,  that  on  or  about  the  12th  day  of  Sep- 
tember, 1906,  she  sold  and  conveyed  to  the  defendant,  at 
his  request,  and  to  that  end  made,  executed  and  delivered 
to  the  defendant  a  warranty  deed  to  lots  3  and  4,  in  block 
19,  in  Tinker's  and  King's  addition  to  the  city  of  Hum- 
boldt, Richardson  county,  state  of  Nebraska,  for  and  in 
consideration  of  ^500,  no  part  of  which  has  been  paid; 
that  there  is  now  due  from  the  defendant  to  plaintiff  on 
said  purcliase  price  of  the  property  above  described  the 
sum  of  $500,  for  wliich,  with  interest  from  the  12th  day  of 
September,  1906,  at  the  legal  rate,  she  prayed  judgment, 
together  with  the  costs  of  this  action.  To  this  petition 
the  defendant  filed  the  following  answer: 

"Comes  now  the  defendant,  and  for  answer  to  the  peti- 
tion of  plaintiff  denies  each  and  every  allegation  of  fact 
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•ein  contained,  except  as  hereinafter  speciflcally  ad- 
ted.  Defendant  admits  that  plaintiff  sold  and  con- 
id  to  this  defendant  the  land  described  in  the  petition 
he  plaintiff.  Defendant  further  alleges  the  fact  to  be 
:  he  took  said  land  and  accepted  the  deed  thereto  at 
special  instance  and  request  of  said  plaintiff  for  the 
^idcration  of  $500,  bnt  alleges  the  fact  to  be  that,  by 
ue  of  an  oral  contract  entered  into  between  the  par- 
for  the  sale  of  said  land,  the  said  $500  was  to  be  con- 
'red  as  an  advancement  to  the  defendant,  who  is  a 
of  the  plaintiff,  out  of  her  said  estate,  and  that  said 
9  was  to  be  deducted  from  his  share  of  said  estate, 
liout  interest,  upon  the  death  of  said  plaintiff  and  the 
lement  of  said  estate.  The  defendant  denies  that 
er  and  by  virtue  of  said  contract  there  is  anythinj^  due 
>laintifl  on  her  action,  and  prays  that  be  may  he  dis- 
sed  with  his  costs." 

o  this  answer  the  plaintiff  demurred  upon  the  follow- 
grounds:  First,  a  verbal  agreement  is  incompetent 
insufficient  to  establish  an  advancement.  Becond,  the 
M  stated  in  the  answer  are  insufficient  to  constitute  a 
mse  in  this  cause.  The  trial  court  sustained  the  de- 
Trer  upon  the  second  ground,  and  rendered  a  judgment 
the  plaintiff  for  the  amount  claimed  hy  her  petition, 
.ppellant  contends,  among  other  things,  that  the  court 
>d  in  sustaining  the  demurrer  to  bis  answer.  It  is 
ued  that  the  plaintiff's  petition  did  not  state  facts 
icient  to  constitute  a  cause  of  action,  and,  under  the 
!  that  a  demurrer  searches  the  entire  record,  it  was  the 
y  of  the  district  court  to  dismiss  the  plaintiff's  action 
the  insufficiency  of  her  petition.  Counsel  for  the  plain- 
admit  the  existence  of  the  rule  above  stated,  hut  insist 
t  the  petition  was  sufficient  to  resist  a  demurrer.  We 
m  it  unnecessary  to  determine  that  question;  for,  as 
view  the  record,  the  appeal  should  he  disposed  of  upon 
indant's  contention  that  the  answer  was  sufficient  to 
stitute  a  defense  to  plaintiff's  action.  It  is  argued  by 
nsel  for  the  plaintiff  that  the  facts  alleged  in  the  an- 
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of  the  district,  and  the  proposed  removal,  if  unauthorized,  would 
involTe  a  waste  and  unwarrantable  expenditure  of  public  funds; 
and  no  other  or  greater  interest  need  be  shown.  McLain  v. 
Maricle,  60  Neb.  353. 

:    :    :    Pleading:    Sufficibnoy.    In  such  a  case 


an  allegation  in  the  petition  that  the  schoolhouse  was  built  and 
is  supported  by  taxes  levied  upon  the  taxable  property  of  the 
school  district  sufficiently  avers  the  ownership  of  the  district. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Obaves,  Judge.    Affirmed. 

Wilbur  F.  Bryant  and  R.  J.  Millard,  for  appellants. 

B.  Ready  and  P.  F.  O'Gara,  contra. 

Barnes,  J. 

Action  in  the  district  court  for  Cedar  county,  brought 
by  a  taxpayer,  a  resident  of  the  school  district,  to  re- 
strain the  members  of  the  school  hoard  from  removing  the 
schoolhouse  situated  in  the  district  to  another  locaticm. 
A  restraining  order  was  granted  by  the  county  judge,  and 
the  defendants  filed  a  motion  asking  the  district  court  to 
set  aside  that  order.  The  motion  was  overruled,  and  the 
defendants  excepted.  The  cause  was  then  tried  on  its 
merits.  The  plaintiff  had  the  decree,  and  the  defendants 
hare  api)ealed. 

Appellants  contend  that  the  court  erred  in  overruling 
their  motion  to  dissolve  the  restraining  order,  and  argue, 
in.  support  of  their  contention,  that  the  amended  petition 
was  insuflBcient  to  state  a  cause  of  action,  in  that  it  did 
not  show  that  plaintiff  had  no  adequate  remedy  at  law; 
that  it  was  not  alleged  that  the  defendants  were  insolvent 
and  not  able  to  respond  in  an  action  for  damages,  or  that 
the  bond  of  the  treasurer  of  the  district  was  insufficient. 
A  like  question  was  before  this  court  in  Solomon  v,  Flem- 
ing, 34  Neb.  40.  It  was  there  said :  "A  court  of  equity 
will,  on  the  application  of  resident  taxpayers,  restrain 
public  officers  from  doing  an  illegal  act,  where  the  effect 
of  such  act,  if  consummated,  would  be  a  waste  of  public 
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funds  raised  by  taxation."  McLain  v.  Marirle,  60  Neb. 
353,  is  a  case  directly  in  point.  There  it  was  attempted 
to  remove  the  sclioolhonse  in  a  certain  district  to  another 
location.  An  injunction  was  sought,  and  on  appeal  to 
this  court  it  was  said :  "In  an  action  by  injunction, 
brought  to  restrain  officers  of  a  school  district  from  re- 
moving to  another  location  a  schoolhouse  situated  in  said 
district,  tlie  right  of  plaintiffs  to  maintain  the  action  is 
established,  if  it  appears  that  they  are  resident  taxpayers 
of  the  district,  and  the  projK)sed  removal,  if  unauthorized, 
would  involve  a  waste  and  an  unwarranted  expenditure 
of  public  funds;  and  no  other  or  greater  interest  need  be 
shown."  The  allegations  of  the  petition  in  the  instant 
(*ase  are  sufficient  to  bring  it  within  the  rule  above  stated. 

It  is  further  contended  that  it  was  not  alleged  that  the 
schoolhouse  was  the  property  of  the  district,  and  that,  for 
nil  that  appears  upon  the  face  of  the  petition,  it  might 
have  been  private  property.  From  an  examination  of  the 
l)etition  we  find  that  it  was  alleged  that  the  schoolhouse 
(describing  it)  was  built  and  is  supported  by  taxes  levied 
ou  the  taxable  property  in  said  district;  that  the  school- 
liouse  existed  and  has  been  standing  for  more  than  20 
years  on  its  present  site.  It  is  argued  that  those  allega- 
tions were  not  sufficient  to  establish,  even  prima  fane, 
the  ownership  of  the  school  district.  An  allegation  that  the 
schoolliouse  was  built  and  supported  by  taxes  levied  on 
the  taxable  property  in  the  school  district  clearly  shows 
that  the  district  owned  the  schoolhouse  at  the  time  it  was 
built,  and  it  will  be  presumed  that  it  remained  the  prop- 
(Tty  of  the  school  district  until  the  contrary  appears. 
Upon  this  point  the  petition  should  be  held  sufficient,  and 
especially  so  when  it  is  assailed  after  judgment. 

It  was  stated  on  the  argument  that  the  case  at  this 
time  presents  a  moot  question,  because,  since  the  action 
was  commenced,  the  schoolhouse  has  been  removed  to  an- 
other site  in  compliance  with  a  vote  of  the  majority  of  the 
(lectors  of  the  district.  We  have  concluded,  however,  tj 
letermine  the  questions  presented,  for  the  reason  that 
vhere  remains  the  question  of  costs. 
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As  we  view  the  record,  the  judgment  of  the  district 
ooiirt  W!iR  ri};;lit,  iind  it  is- therefore 

AFFIRMED. 

Reese.  0.  J.,  LjrrroN  and  Sedgwick,  JJ.,  concur. 
Rose,  Fawceit  and  Hambb,  JJ.,  not  sitting. 


In  re  Estate  op  Harm  Hinetchs. 
D.  Vftte,  appeijant,  v.   Estate  op  Habm  Hinbichs, 

APPELt.EB. 
FiLBD  Aphil  17, 1913.    No.  17,166. 

1.  LlmlUtloii  of  Actions:  Claim  Aoaiust  Ebtatk.  In  the  fftll  of  1SS3 
V.  verbally  assigned  fale  crop  of  standing  com  to  H..  who  agreed 
to  gather  and  market  It,  and  out  of  the  proceeds  to  pay  certain 
of  V.'b  debts,  the  remainder  thereof.  If  any,  to  be  paid  to  V. 
H.  gathered  the  corn,  sold  It  In  March,  1SS4,  and  paid  the  debts 
of  V.  specified  In  the  agreement  V.  made  no  demand  for  a  settle- 
ment, and  no  claim  that  there  was  any  balance  due  him  from  H. 
on  account  of  the  transaction,  for  more  than  25  years.  After  the 
death  of  H.,  V.  Bled  a  claim  against  his  estate  for  (7,096.  Held. 
That  the  claim  was  barred  by  the  statute  of  limitations. 

S.  Executors  and  Admlnlatrators:  Rejection  of  Claim:  Bvidbnck. 
Evidence  examined,  and  held  that,  on  Its  merits,  the  claim  was 
properly  rejected. 

Appeal  from  the  district  court  for  Otoe  county: 
Harvey  D.  Travis,  Judge.    A^rmed. 

Andrew  P.  Moran,  for  appellant 

Patil  Jessen,  contra. 

BARNFi!,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Otoe 
county  disallowing  a  claim  of  the  plnintiff  against  the 
estate  of  one  Harm  Hlnrichs,  deceased.  It  appears  that 
the  deceased  departed  this  life  in  the  year  1909,  and  on 
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the  24tli  (lay  of  September  of  that  year  the  appellant  filed 
a  claim  against  his  estate  in  tlie  county  court  of  Otoe 
county  for  |7,095.  The  claim  was  disallowed,  and  plain- 
tiff appealed  to  the  district  court  for  that, county,  where 
the  cause  was  tried  and  the  claim  was  again  rejected. 

The  appellant,  as  a  basis  of  his  claim,  alleged  that  in 
the  fall  of  1883  he  turned  over  to  the  deceased  a  certain 
crop  of  corn  which  he  had  raised  that  season,  under  an 
agreement  with  the  deceased  to  husk  and  gather  the  com 
and  market  it,  and  out  of  the  proceeds  to  pay  certain  of 
appellant*s  debts,  and  to  account  to  him  for  the  remain- 
der; that  the  deceased  liad  failed  to  comply  with  the  terms 
of  his  agreement ;  and  that  there  was  due  appellant  from 
his  estate  the  sum  above  mentioned. 

The  defenses  interposed  were:  First,  the  statute  of 
limitations;  and,  second,  that  after  applying  the  pro- 
ceeds of  the  crops  to  the  payment  of  appellant's  debts 
there  was  nothing  due  to  him  from  the  deceased. 

The  record  shows  that  the  deceased  sold  the  com  in 
question  in  February  or  March,  1884,  and  seasonably  paid 
the  appellant's  debts  as  specified  in  the  agreement  It 
follows  that,  if  there  was  any  surplus  remaining  in  his 
hands,  the  appellant  was  then  entitled  to  demand  it;  and, 
if  payment  was  refused,  he  could  have  recovered  a  judg- 
ment tJierefor  in  an  action  at  law  for  that  purpose.  It  is 
not  claimed  that  a])pellant  ever  made  any  demand  for  a 
settlement ;  that  deceased  ever  acknowledged  the  indebted- 
ness, or  has  at  any  time  made  any  payment  to  be  credited 
thereon.  It  follows  that  for  more  tlian  26  years  before 
Hinrichs^  death  app(»llant  cimld  have  maintained  an  ac- 
tion against  him  to  recover  any  balance  due  on  account 
of  the  transaction  which  is  the  basis  of  this  claim.  There- 
fore, the  district  court  pro])erly  held  that  appellant's 
claim  was  barred  by  the  statute  of  limitations. 

Appellant  contends  that  the  agreement  in  question 
created  a  trust  relation  between  himself  and  the  deceased, 
and  in  such  case  the  statute  of  limitations  does  not  ran 
in  favor  of  the  trustee.    We  think  this  contention  is  be- 
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ark.  By  8ellin<>;  the  appellant's  corn  and  pay- 
Ms,  deceased  executed  tlie  trust,  if  any  such 
as  created,  and  lie  was  thereafter  appellant's 
:he  amount  of  the  proceeds,  if  any,  still  in  his 
I  recover  this  sum  appellant  could  have  main- 
iction  against  the  deceased  at  any  time  for  more 
ars  before  his  death. 

8  we  view  the  record,  it  clearly  shows  that  the 
ibtained,   in  all,  about  2,400  bushels  of  corn 

agreement  in  question.  Of  this,  800  bushels 
)  the  owners  of  the  bind  on  wliich  it  was  raised, 
bout  1,600  bushels  availiil)le  for  the  payment  of 

debts.  It  is  conceded  tliiit  it  cost  6  cents  a 
lusk  and  market  it,  and  it  was  sold  for  26  cents 
eaving  the  net  price  20  cents  a  bushel.  There- 
mount  realized  by  the  deceased  was  f312.  Of 
it  appellant  admits  there  was  paid  on  his  debts 
ng  a  balance  due,  according  to  his  own  etate- 
nly  f24  from  the  deceased  on  account  of  the 
1.  It  appears  that  otlier  debts  were  paid;  that, 
1  tliereto,  deceased  was  compelled  to  pay  for 
e  landlord's  share  of  the  corn;  and  that  at  the 
he  held  appellant's  notes  in  Iiis  favor  amounting 
an  ?500. 

■ing  the  foregoing,  and  the  further  fact  that 
it  no  time  during  the  life  of  the  deceased  made 

against  liim  on  account  of  the  transaction  in 
,ve  conclude  that  on  tlie  merits  the  appellant 
ititled  to  recover, 
foregoing  reasons,  tlie  judgment  of  the  district 

AFFtRMED. 

1  J.,  Letton  and  Sfdgwick,  JJ.,  concur. 
vwcETT  and  Hamer,  JJ.,  not  sitting. 
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Louis  C.  Rogers  v.  Statb  of  Nebraska. 

FiUB)  April  17, 1913.    No.  17,631. 

1.  Homidde:  Bvtdbncb.    The  subeUmce  of  the  evidence  stated  in  the 

opinion,  and  held  siffllcient  to  sustain  the  verdict. 

2.  Criminal  Law:  Misconduct  or  Officcbs:    Nkw  Triau    Alleged  mis- 

conduct of  the  prosecuting  attorney  and  the  sheriff,  in  furnishing 
statements  to  newspaper  reporters  relatlni:  to  the  crime  alleged 
to  have  been  committed  by  thetiefendant,  is  not  available  as  a 
ground  for  a  new  trial,  unless  it  is  shown  that  the  news  items 
published  and  complained  of  were  read  by  or  brought  to  the 
notice  of  some  of  the  jurors  before  whom  the  defendant  was 
tried,  or  that  such  publications  resulted  in  some  way  to  prevent 
him  from  having  a  fair  trial. 


3.  :    Instructioxr.    If  the  record  in  a  prosecution  for  murder 

contains  no  evidence  which  would  Justify  a  conviction  for  the 
lesser  degree  of-  manslaughter,  the  giving  of  an  instruction  by 
which  that  crime  is  not  completely  defined  is  not  a  sufficient 
ground  for  reversing  a  Judgment  of  conviction  for  murder  in  the 
second  degree. 

Error  to  the  district  court  for  Dodge  county:  CJonrad 
IIoM.ExnFXK,  JiDCiE.     Affirmed. 

F.  Dolezal  and  F.  W.  Button,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  Frank  E.  Edger- 
ton  and  J.  C.  Cook,  contra. 

Barnes,  J. 

Louis  r.  Rogers,  hereafter  called  the  defendant,  was 
tried  in  tlie  district  court  for  Dodge  county  on  an  infor- 
mation in  wliich  he  and  one  Caroline  Uichter  were  charged 
with  the  murder  of  lier  infant  child.  Defendant  had  a 
separate  trial,  and  the  jury  found  him  guilty  of  murder 
in  the  second  degree.  His  motion  for  a  new  trial  was 
overruled.  He  was  sentenced  to  serve  a  term  of  12  vears 
in  the  state  penitentiary,  and  has  brought  the  case  to 
this  court  by  a  petition  in  error. 


I — ** 
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Defendant  contends,  among  other  assignments  of  error, 
that  the  evidence  is  not  sufficient  to  sustain  the  verdict 
for  the  following  reasons:  First,  the  venue  was  not  es- 
tablislied  by  sufficient  evidence.  Second,  the  corpus 
delicti  was  not  established.  Third,  the  defendant  is  not 
shown  to  have  been  connected  with  the  commission  of  the 
crime.  These  questions  will  be  considered  and  deter- 
mined in  *he  order  above  stated. 

It  appears  from  the  record  that  Caroline  Richter  was 
the  mother  of  seven  children  prior  to  the  birth  of  the 
child  in  question.  For  some  considerable  time  she  had 
not  been  living  with  her  husband,  but  had  been  traveling 
and  cohabiting  with  the  defendant  since  about  the  month 
of  March,  1910.  He  was  engaged  in  the  theatrical  busi- 
ness. Traveling  with  them  was  Gertrude,  the  16-year-old 
daughter  of  Mrs.  Richter.  It  appears  that  for  several 
months  during  the  year  1910  the  defendant  and  Mrs. 
Richter  lived  in  a  flat  conducted  by  a  Mrs.  Radier,  at  No. 
45  Broadway  street,  in  Detroit,  Michigan.  About  the 
month  of  January,  1911,  Mrs.  Richter  became  aware  that 
she  was  pregnant.  The  defendant  insisted  that  she  was 
not  fit  to  raise  a  child  for  him,  and  he  did  not  want  her  to 
have  it.  On  August  1,  1911,  Mrs.  Richter  and  her  three 
children  left  the  defendant  at  Boone,  Iowa,  and  started 
for  the  city  of  Omaha.  They  reached  Omaha  on  that  day, 
and  after  staying  there  two  nights  they  went  to  Fremont, 
Nebraska,  where  they  were  joined  by  the  defendant.  The 
defendant  and  Mrs.  Richter  occupied  the  same  room  at 
the  Albany  hotel  in  Fremont,  Dodge  county,  Nebraska,  on 
Saturday  night,  the  5th  day  of  August,  1911,  and  her  chil- 
dren occupied  another  room  in  the  hotel  some  distance 
therefrom.  It  appears  that  Mrs.  Richter  left  her  room 
and  went  to  a  drug  store  for  whiskey  and  bromide  at  2 
o^clock  on  Saturday  afternoon.  She  then  returned  to  her 
room,  which  she  occupied  with  the  defendant,  and  did  not 
leave  it  until  the  following  day.  She  testified  that  she 
was  pregnant  when  she  came  to  Fremont;  that  she  was 
sick  that  nighty  and  was  unconscious  during  her  sick- 
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ness;  that  when  she  awoke  Bunday  morning  she  found 
Hhe  had  given  birth  to  a  child  during  the  night  The  de- 
fendant was  in  the  room  when  she  awoke.  She  cried,  and 
asked  him  where  her  baby  was,  and  he  replied:  "The 
baby  is  better  off,  and  so  are  yon."  Without  further  com- 
ment, we  think  it  sufficient  to  say  that  the  testimony  of 
Mrs.  Richter  and  her  16-year-old  daughter,  with  that  of 
several  disinterested  witnesses,  fully  warranted  the  jury 
in  finding,  beyond  a  reasonable  doubt,  that  the  child  was 
born  at  the  time  and  place  alleged  in  the  information. 
There  was  some  conflict  in  the  evidence;  but,  the  question 
of  the  venue  having  been  submitted  t^  the  jury  under  In- 
structions by  which  the  rights  of  the  defendant  were 
carefully  guarded,  we  find  no  warrant  for  setting  aside 
the  verdict  so  far  as  it  relates  to  that  question. 

It  is  further  contended  that  the  evidence  is  not  suffi- 
cient to  establish  the  fact  that  the  child  in  question  was 
bom  alive;  or  ever  had  other  than  fcetal  life.  When  the 
body  of  the  dead  child  was  found  in  the  box-car  at  Colon, 
there  was  a  towel  knotted  so  tightly  about  its  throat  that 
its  neck  was  reduced  to  half  the  size  of  that  of  a  normal 
infant.  The  bf)dy  of  the  child  was  carefully  examined  by 
Df)ctor  John  Smith,  a  physician  of  learning  and  expe- 
riimce.  His  competency  as  an  expert  witness  is  not  ques- 
tio»ned.  He  testified  that,  in  his  opinion,  the  child  had  in- 
dependent life  before  it  died;  that  he  made  every  exam* 
inJAtion  possible,  without  performing  an  autopsy;  that  it 
ws^s  a  full-time  child,  and  every  appearance  of  the  body 
in< Heated  death  by  strangulation,  such  as  the  protruding 
of  the  eyes,  the  swollen  and  distended  tongue,  the  color 
of  the  child's  face  where  the  blood  had  stagnated,  the 
arc  hed  chest,  and  all  other  signs  spoke  clearly  of  murder. 

It  is  true  that  Doctors  Haslura  and  Le^k,  as  witnesses, 
testified  for  the  defendant  that,  in  their  opinion,  a  con- 
clusive judgment  could  not  be  reached  on  that  question 
without  an  autopsy.  But  they  admitted,  however,  that 
all  of  the  indications  as  described  by  Doctor  Smith  were 
that  the  child  had  met  with  a  violent  death.    The  body  of 
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the  child,  as  it  was  found  in  the  box-car,  was  fully  de- 
scrilwd  by  the  coroner  of  Saunders  county,  and  by  Doctor 
Smith.  No  objections  were  made  to  the  charge  given  by 
the  TOurt  upon  this  particular  question,  which  was  fully 
and  carefully  presented  to  the  jury.  It  was  within  their 
power  to  decide  whether  or  not  the  child  was  bom  alive 
and  then  murdered.  That  was  a  fact  to  be  determined  by 
the  jury  in  view  of  all  of  the  circumstances  of  the  case. 
Wharton,  Homicide  f3d  ed.)  sec.  374;  Huhhard  v.  State, 
72  Ala.  164.  The  question  having  thus  been  left  to  the 
jury  under  proper  instructions,  and  they  having  resolved 
adversely  to  the  defendant's  contention,  a  court  of  review 
should  not  set  aside  the  verdict. 

It  is  further  contended  that  the  evidence  was  not  suffi- 
cient to  connect  the  defendant  with  the  commission  of 
the  crime.  The  fact  that  the  defendant  was  the  father 
of  the  child  is  not  disputed.  It  is  admitted  that  he  had 
cohabited  with  Mrs.  Richter  for  a  year  and  a  half  pre- 
vious to  its  death.  Thev  had  traveled  about  the  countrv 
together,  and  she  testified  that  when  she  became  aware  of 
her  condition  slie  talked  with  the  defendant  at  diflFerent 
times  about  the  coming  of  the  child.  She  further  testified 
that  he  said  to  her  that  he  did  not  want  a  baby;  she  was 
not  At  to  raise  a  child  for  him,  and  he  did  not  want  her  to 
have  it.  The  defendant  himself  stated  to  the  officer  be- 
fore his  trial  that  Mrs.  Richter  was  anxious  to  have  the 
child  and  raise  it. 

There  is  nothing  else  in  the  record  which  indicates  in 
any  way  that  either  of  the  parties  desired  or  sought  to 
procure  an  abortion.  As  above  stated,  the  evidence  shows 
that  the  child  was  not  bom  prior  to  the  time  of  their 
arrival  in  Fremont;  and,  when  her  actions  are  considered, 
the  only  conclusion  that  can  be  drawn  is  that  the  child 
was  born  in  the  room  she  occupied  in  the  Albany  hotel, 
on  Saturday  night,  August  5,  1911.  It  is  conceded  that 
the  defendant  was  with  her  in  the  room  at  the  time.  Again, 
the  towel,  which  was  tightly  knotted  about  the  neck  of 
the  child,  had  a  laundry  mark,  to  wit,  '^45  R,"     This 


tciwel  was  ftilly  identi 
jiroppietrpHS  of  the  roo 
Detroit.  Mivhi-tan.  SI: 
dcfpiuliint  for  two  ypiit 
lit  Ikt  hoiisp  in  Dctro 
laundry  mark  for  yea 
positively  tliat  the  de 
away  one  of  her  towels 
them  in  their  suiteast 
the  towel  that  had  bee 
poKitively  identifed  it 
It  will  be  rememhen 
when  she  was  awakei 
covered  the  loss  of  liei 
ant's  reply  was:  "The 
The  testimony  also  sh 
Itiehter  were  both  at  1 
SiiNt  6,  11)11;  that  she 
the  express  office  at  Fi 
and  the  string  which 
fonnd.  The  testimony 
tlie  cars  in  the  X''rem 
which  the  child  was  dii 
on  the  nipht  of  August 
was  unlotided  on  that  < 
left  standing  just  east 
blocks.  The  car  left  I 
41,"  between  12  and  1 
2:30  and  2:  40  o'clock 
in  brown  paper  was  di 
of  an  elevator  firm  at 
testified  that  on  Sundj 
brown  ]»aper  was  notii 
mont  station.  Mrs.  It 
was  at  the  depot  at  tl 
with  her  all  of  the  tii 
clean  clothes  for  the  < 
the  north  pide  of  the  d 
not  wait  in  there. 
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'  shows  that  the  mother  had  expressed  a 
he  child  and  raise  it;  that  it  was  a  great 
'hen  she  learned  that  the  baby  was  gone, 
the  only  person  who  had  a  motive  for  gpt- 
iiild.  He  did  not  want  to  be  bothered  with 
lace.     He  stated  that  the  woman  was  not 

be  the  mother  of  his  child.  Of  course, 
?ct  evidence  that  the  defendant  tied  the 

neck  of  the  child  and  strangled  it,  but 
les  are  such  that  the  jury  could  hardly 
conclusion.  Every  reasonnMe  hypothesis, 
is  guilt,  seems  to  have  been  eliminated  by 
id,  as  we  view  the  record,  the  jury  were 
ing  that  the  child  was  bom  alive,  in  Pre- 

crime  with  which  the  defendant  was 
nmitted  by  him  at  the  time  and  place  as 
1  formation. 

tended  that  the  prosecution  was  guilty  of 
t  as  entitles  the  defendant  to  a  new  trial, 
contention  the  attorneys  for  the  defendant 

0  the  bill  of  exceptions  news  items  pub- 
mt  papers  after  defendant's  arrest.  It  is 
s  items  in  question  were  funjished  to  the 
>rter8  by  the  county  attorney  and  the 
'fi  county.  We  find  no  showing  in  the 
member  of  the  jurj'  ever  read  the  articles 
n'nt  is  made,  or  that  they  in  any  manner 
jury  in  arriving  at  their  verdict.  The 
ihows  that  the  newspaper  reporters  were 
fsful  in  obtaining  some  of  the  facts  relat- 
iaction  which  was  the  foundation  for  the 

1  the  defendant  was  prosecuted. 

t  also  contends  that  there  was  error  in 
aph  of  the  instructions  given  by  the  court 
lotion.  That  paragraph  defined  the  crime 
■  as  follows:  "If  any  person  shall  unlaw- 
er  without  malice,  either  upon  a  sudden 
itentionally,  while  the  slayer  in  the  com- 
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miHsion  of  some  unlawful  act,  erery  such  person  shall  he 
dooniecl  jruilty  of  manslaughter.'-  It  will  be  observed  that 
the  def<*ndant's  criticism  is  directed  to  the  omission  of 
tlie  verb  "is."  It  may  be  conceded  that  the  v»b  should 
have  b(H?n  inserted  immediately  after  the  word  "slayer'' 
in  the  third  line  of  the  instruction.  This  accidental  omis- 
sion, howTver,  is  not  of  sufficient  importance  to  require 
us  to  set  aside  the  verdict  and  grant  the  defendant  a  new 
trial.  No  person  of  common  sense,  possessed  with  a  com- 
mon understanding  of  our  language,  could  be  misled  by 
this  omission. 

Finally,  it  is  contended  that  the  court  erred  in  omit- 
ting the  words,  "while  the  slayer  is  in  the  commission  of 
some  unlawful  act,"  in  the  fcmrteenth  paragraph  of  the  in- 
structions, and  it  is  argued  that  if  this  omission  had  not 
occurred  the  jurv  might  have  found  the  defendant  guilty 
of  the  crime  of  manslaughter,  instead  of  murder  in  the 
second  degree.  It  appears  tliat  in  other  instructions  the 
crime  of  manslaugliter  had  been  correctly  defined,  and 
we  are  unable  to  see  how  the  jury  could  have  been  misled 
or  ccmfused  by  tlie  omission  in  question,  and  from  a  care- 
ful reading  of  the  record  we  are  satisfied  that  such  was 
not  the  result.  The  jury  having  found  the  defendant 
guilty  of  murder  in  the  second  degree,  it  is  apparent  that 
they  thoroughly  understood  the  instructions  as  applied 
to  the  evidence.  In  fact,  we  are  unable  to  see  how  the 
jury  could  have  convicted  the  defendant,  if  at  all,  of  any 
loss  crime  than  that  of  murder  in  the  second  degree.  It 
appears  beyond  question  that  whoever  knotted  the  towel 
about  the  neck  of  Caroline  Richter's  child  did  not  perform 
tliat  act  unintonticmally.  It  must  have  been  intentionally 
and  maliciously  done.  As  we  view  the  evidence,  it  con- 
tains no  element  of  manslaughter,  and  the  giving  of  the 
instruction,  if  erroneous,  w^as  error  without  prejudice. 

After  a  careful  examination  of  the  record,  we  find  that 
it  contains  no  reversible  error;  that  the  evidence  was  suflS- 
cient  to  sustain  the  verdict;  and  the  judgment  of  the  dis- 
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L  ISABKLiA  Jones,  appei,lant,  v.  Abtib  A.  Hud- 
son ET  AL.,  APPBLLEBS. 
FiUD  AFnn,  17,  1S13.    No.  17,118. 

:  SuBHtsBiON :  SCBSBQUENT  Stifdi^ttom.  On  Rppesl,  after  a 
)  has  been  full;  argued  and  regularlj  submitted  on  Its 
ts,  the  revlen'lDK  court  may  tor  good  and  Bufflclent  reasons 
De  to  render  a  decree  conforming  to  a  subsequent  stipulation 
e  parties,  wbere  the  effect  will  be  to  reverse  the  judgment  of 
llstrlct  court. 

ly  and  Client:  Disihabor  of  Attormt:  Acts  ab  Auioub 
B.  After  an  attorney  for  a  party  to  a  pending  action  has 
discharged  by  bis  client,  and  after  the  latter  haa  stipulated 
his  adversary  tor  a  decree  disregarding  the  rights  of  minors 
are  not  parties  to  the  suit,  the  attorney,  as  a  friend  of  the 
;  may  properly  suggest  facts  necessary  to  the  protection  of 
alnora. 

i:  pROTBCTroN  or  Rights:  Burrrr.  A  court  of  eqtiity,  If 
Izant  of  the  necessary  facta,  should,  on  its  own  motion,  pro-' 
the  rights  of  minors,  irhen  involved  in  litigation  to  which 
are  not  parties. 

CoNsTsucTioN.  In  ascertaining  the  Intention  of  a  testator, 
intlre  will  should  be  examined. 

:    DiBPoemos  or  EsTATa,    In  construing  a  will.  It 

be  presumed  that  the  testator  intended  to  dispose  of  his 
e  estate,  unless  the  contrary  is  apparent. 

lL  from  the  district  court  for  Butler  county: 
P.  CORCOEAN,  Judge.    Affirmed, 

Hastings,  for  appellant 

Shiles  and  F.  H.  Mizera,  contra. 

Roper,  gaardian  ad  htem  for  minors. 

J. 

nietion  of  the  will  of  William  T.  Hudson  of  Dade 
Missouri,  was  the  purpose  of  this  suit.  The  will 
ed  June  2i),  litflft.  Testator  died  Jane  25,  1907. 
,ime  of  his  death  he  owued  lands  in  Dade  county, 
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Missouri,  and  in  Butler  county,  Nebraska.  His  will  was 
probated  in  both  counties.  The  devisees  named  in  his 
will  were  his  daughter,  Allnora  Isabella  Hudson  Jones, 
plnintiflf,  his  widow  Charlotte  E.  Hudson,  his  sons  Artie 
A.  Hudson  and  Allen  P.  Hudson,  his  granddaughter, 
Zelphia  Golden  Hudson,  and  grandson,  Charles  Dewey 
Hudson,  defendants.  The  grandchildren  named  are 
minors.  Their  father  was  a  deceased  son  of  testator,  B. 
C.  Roper  is  their  guardian  ad  litem.    The  will  provides: 

"I  will  that,  should  I  die  before  my  wife,  Charlotte  E. 
Hudson,  that  after  paying  all  my  just  debts,  medical  at 
tendance  of  my  last  illness  and  funeral  expensea,  and  the 
expenses  of  settling  up  my  estate  in  accordance  with  the 
provisions  of  this  will,  that  the  residue  of  my  estate,  real, 
personal  and  mixed,  be  disposed  of  as  follows:  The  per- 
sonal property  to  be  vested  absolutely  in  my  said  wife, 
Charlotte  E.  Hudson,  for  her  to  use  and  dispose  of  and 
the  same  to  be  hers  absolutely  in  her  own  right,  hereby 
vesting  title  to  the  same  in  her.  All  the  real  property  of 
which  I  may  die  seized  to  go  to  my  said  wife,  Charlotte  E. 
Hudson,  in  trust  for  her  use  and  benefit,  she  to  have  con- 
trol of  and  the  benefit  and  profits  derived  therefrom, 

"All  the  provisions  hereinbefore  set  out  are  to  be  in 
force  so  long  as  my  said  wife,  Charlotte  E.  Hudson,  shall 
live  or  remain  ray  widow.  In  case  she  should  marry  after 
my  death,  then  slie  shall  take  of  my  estate,  real,  personal 
and  mixed,  that  only  which  the  laws  of  the  state  of  Mis- 
souri provide  she  shall  take  as  my  widow,  and  no  more. 
Should  my  wife,  Charlotte  E.  Hudson,  die  before  me, 
then  at  my  death  I  will  that  all  my  debts  be  paid,  the 
medical  attendance  of  my  last  illness,  my  funeral  ex- 
penses, including  a  granite  tombst(me  to  the  grave  of  my 
said  wife,  Charlotte  E.  Hudson,  and  myself,  which  are 
not  to  cost  more  than  seventy-five  dollars  each ;  also  each 
of  our  said  graves  to  be  made  with  a  brick  and  cement 
/ault.  Then  after  the  fulfilment  of  the  foregoing  provis- 
ions and  settlements,  I  will: 

"First.    That  any  goods  or  money  or  anything  of  value 
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that  I  have  beretofoFe  given  to  any  perBon  or  persons 
who  are  benefictariea  of  this  will  shall  not  be  accounted  as 
an  advancement  by  me  to  such  person  or  persons,  and  they 
are  not  to  be  charged  therewith  as  such. 

"Second.  I  will  and  direct  that  should  any  person  or 
persouH,  their  heirs,  aditiinistrators,  lawful  guardians,  ex- 
ecutors or  assigns,  undertake  or  attempt  to  set  aside  or 
defeat  the  provisions  of  this  will,  in^^itituting  any  suit 
therefor,  should  they  be  beneficiaries  under  this  will,  then 
in  that  event,  such  persons  or  person  to  have  five  dollars 
each,  and  no  more,  out  of  atj  estate  either  real  or  per- 
sonal." 

Third.  Under  the  clause,  "I  will  and  bequeath  to  my 
oldest  son,  Allen  P.  Hudson,  his  heirs  or  assigns,  the  fol- 
lowing described  real  estate,"  testator  disposed  of  several 
tracts  of  land.  He  also  bequeathed  to  the  same  devisee  ^5. 
Fourth.  After  the  clause,  "I  will  and  bequeath  to  my 
only  daughter,  Alluora  Isabella  Hudson  Jones,  and  her 
heirs  all  of  the  following  described  real  estate,"  several 
tracts  of  land  were  described.  The  sum  of  f  1,000  was 
bequeathed  to  the  same  devisee. 

Fifth.  Under  tlie  clause,  "I  will  and  bequeath  to  them 
jointly  their  heirs  or  assigns,  the  following  described  real 
estate,"  several  tracts  of  land  were  devised  to  Zelphia 
Golden  Hudson  and  Charles  Dewey  Hudson.  They  were 
also  willed  |10.  The  widow  of  testator's  deceased  son 
was  willed  |1. 

Sixth.  Under  the  clause,  "I  will  and  bequeath  the  fol- 
lowing described  land,"  several  tracts  were  devised  to 
Artie  A.  Hudson. 

The  will  then  proceeds:  "And  in  addition  to  the  above 
described  land  I  will  and  bequeath  to  my  said  son  Artie 
A.  Hudson,  five  dollars  in  money.  I  also  .will  and  be- 
queath to  my  sons  Allen  P.  Hudson  and  Artie  A.  Hudson, 
their  heirs  and  assigns  jointly  the  following  described 
real  estate,  to  wit:  "  '  "  I  also  will  and  bequeath  to 
Allen  P.  Hudson  and  Allnora  Isabella  Hudson  Jones  and 
Artie  A.  Hudson  and  Zelphia  Golden  Hudson  and  Charles 


564  NEBRASKA  REPORTS.  [V«u93 


Jones  ▼.  HttdirOD. 


Dewey  Hudson,  or  their  bodily  heirs,  the  residue  of  all  my 
jiroperty  I  may  die  seized  of,  includii^  real,  personal  and 
mixed,  share  and  share  alike,  except  Zelphia  GoMen  Hnd- 
Hon  and  Clmrles  Dewey  Hudson  shall  be  entitled  to  a 
sJiare  jointly  both  of  which  shall  make  one  share.  I  also 
will  that  at  my  death  my  said  l)eneficiaries  nndcT  t]n«  ^ill 
divide  equally  among  themselves  all  the  household  and 
kitchen  furniture,  any  goods,  beds,  bedding,  dishes,  books 
and  all  things  forming  a  part  of  the  household  furnishings 
rvd  fixtures  or  belongings,  useful  and  ornamental,  except 
r  A  such  articles  as  mav  have  on  them  a  name  or  mark 
^\  hich  may  be  put  there  by  me  or  my  said  wife,  Charlotte 
E.  Hud8(m ;  such  articlejs  so  marked  to  go  to  the  persons 
so  designated  by  such  mark  or  name  so  attached  to  sach 
article. 

"I  will  that  the  personal  property  of  which  I  may  die 
s<»ized  that  remains  undisposed  of  at  the  death  of  my  wife 
Charlotte  E.  Hudson  shall  be  disposed  of  as  follows:  My 
Hiiid  children  shall  divide  the  household  goods  among 
themselves,  and  all  the  remainder  of  the  personal  prop- 
erty to  be  sold  and  the  proceeds  thereof  divided  equally 
among  my  said  children  after  the  payments  of  the  lega- 
cies and  bexiuests  hereinbefore  made.  And  if  there  be  not 
sufficient  money  to  pay  the  legacies  and  bequests  hereiri- 
])efore  made,  then  in  such  event  the  legacies  to  be  paid 
pro  rata  on  each  dollar  so  bequeathed. 

"Lastly,  I  appoint  G.  W.  Wilson  and  my  wife  Charlotte 
E.  Hudson  executors  of  this  my  last  will  and  testament, 
and  they  not  to  be  required  to  gi^'e  bond.  In  case  of  the 
death  of  either  then  the  survivor  to  be  executor;  and  in 
case  both  of  the  said  executors  above  mentioned  be  dead 
then  in  that  event  I  appoint  B.  F.  Johnson  as  executor 
of  this  mv  last  will  and  testament.-' 

A  codicil  dated  June  29,  1906,  provides: 

** First.  I  give  and  bequeath  to  my  oldest  son  All^i  P. 
Hudson,  and  his  bodily  heirs  at  his  death  and  if  be  at 
tlie  time  of  his  death  has  no  bodily  heirs  I  bequeath  to 
him  the  said  Allen  P.  Hudson  his  lifetime  and  at  his  death 


LJ 
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to  Artie  A.  Hudson,  the  following  described  land  in  the 
county  of  Butler  and  in  the  state  of  Nebraska,  as  follows, 
to  wit:  ♦  ♦  ♦  This  same  land  above  described  in  this 
codicil  was  bequeathed  in  my  last  will  and  testament  to 
Allen  P.  Hudson  in  fee  simple,  but  by  this  codicil  I  have 
entailed  it  as  herein  in  this  codicil  above  set  forth. 

"Second.  I  will  and  bequeath  to  my  only  daughter 
AUnora  Isabella  Hudson  Jones  and  at  her  death  her 
bodily  heirs  the  following  described  real  estate  to  wit: 
•  •  •  rpjjg  2^^^  above  described  in  this  codicil  which  I 
have  and  do  hereby  bequeath  and  give  to  my  daughter 
AUnora  Isabella  Hudson  Jones  her  lifetime  and  at  her 
death  to  her  bodily  heirs  was  by  me  in  my  last  will  and 
testament  of  June  29,  1906,  bequeathed  in  fee  simple  to 
Allnora  Isabella  Hudson  Jones  but  by  the  will  I  have 
entailed  it  as  herein  in  this  codicil  above  set  forth,  and 
all  said  land  being  in  Dade  county,  Missouri. 

*Tniird.  To  my  youngest  son  Artie  A.  Hudson  I  will 
and  bequeath  the  following  described  real  estate  situated 
in  Butler  county,  Nebraska,  to  wit:  ♦  ♦  ♦  This  said  land 
of  one  hundred  acres  above  described  which  I  bequeathed 
to  Artie  A.  Hudson,  I  do  hereby  bequeath  the  same  to 
Artie  A.  Hudson  his  lifetime  and  at  his  death  to  go  to 
his  bodily  heirs.  This  land  so  bequeathed  in  this  codicil 
to  Artie  A.  Hudson  his  lifetime  and  at  his  death  to  go  to 
his  bodily  1  '"^  I  did  bequeath  by  my  last  will  and  testa- 
ment of  the  date  of  June  29,  1906,  to  Artie  A.  Hudson  in 
fee  simple  but  by  this  codicil  I  have  entailed  it  as  herein 
in  this  codicil  above  set  forth. 

"This  codicil  tx)  not  change,  alter  or  affect  any  other 
bequests  made  in  my  last  will  and  testament  of  June  29, 
1906,  made  to  the  beneficiaries  named  in  this  codicil,  other 
than  the  real  estate  in  this  codicil  described." 

Plaintiff  and  the  grandchildren,  if  correctly  under- 
stood, took  the  position  that  testator  gave  the  real  estate 
to  his  widow  for  life,  if  she  remained  single;  that  the  other 
devises  of  real  estate  were  contingent  upon  testator  sur- 
viving his  wife,  and  were  for  that  reason  inoperative, 
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Hince  he  died  first ;  that  by  the  law  of  descent  each  of  tes- 
tator's children  was  entitled  to  one-fourth  of  Hie  real 
estate,  and  the  two  children  of  the  deceased  son  to  the 
Sc'^me  share,  upon  the  termination  of  the  widow's  life 
estate.  The  trial  court  rejected  this  construction  of  the 
will,  and,  as  modified  by  the  codicil,  directed  the  enforce- 
ment of  the  specific  devises  of  real  estate  to  the  three  chil- 
dren and  to  the  two  minors  named.  Plaintiff  and  the 
minor  defendants  appeal. 

After  the  cause  was  regularly  argued  here  on  its  merits 
and  taken  under  advisement,  but  before  an  opinion  had 
been  prepared,  plaintiff,  the  two  sons  of  testator  and  the 
two  minor  defendants,  by  their  guardian  ad  litem,  filed  a 
stipulation  providing  that  plaintiffs  construction  of  the 
will  should  be  adopted,  that  testator's  real  estate  should 
be  distributed  accordingly,  and  that  the  decree  of  the  dis- 
trict court  should  be  reversed.  This  course  will  not  be 
adopted  for  the  following  reasons :  After  a  cause  has  been 
fully  argued  and  regularly  submitted  on  its  merits,  the 
reviewing  court  may  for  good  and  sufficient  reasons  de- 
cline to  render  a  decree  conforming  to  a  stipulation  of  the 
parties,  where  the  effect  will  be  to  reverse  a  judgment  of 
the  district  court.  The  stipulation  was  made  without  the 
consent  of  appellees'  counsel,  who,  as  a  friend  of  the  court, 
asserts  that  the  devisee,  Artie  A.  Hudson,  has  minor  chil- 
dren for  whom  no  guardian  ad  litem  has  been  appointed. 
They  are  not  parties  to  the  suit.  If  the  trial  court  prop- 
erly construed  the  will,  they  will  be  entitled  to  a  portion 
of  testator's  realty  in  fee  upon  the  termination  of  the  life 
estate  of  their  grandmother  and  of  their  father.  This  re- 
mainder would  not  be  protected  by  a  decree  conforming  to 
the  stipulation.  A  court  of  equity,  if  cognizant  of  the 
facts,  should,  on  its  own  motion,  protect  the  rights  of 
minors,  when  involved  in  litigation  to  which  th^  are  not 
parties.  The  stipulation,  therefore,  will  be  disregarded 
in  the  determination  of  the  appeal. 

Is  the  construction  of  the  trial  court  erroneous? 
Though  the  will  is  unreasonably  long,  somewhat  axnbigu- 
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ous,  and  in  a  few  minor  respects  inconsistent,  the  con- 
struction for  which  plaintiff  contends,  when  applied  to 
the  real  estate,  seems  to  diregard  the  familiar  principles 
that  the  entire  will  should  be  examined  to  ascertain  the 
intention  of  the  testator,  and  that  it  will  be  presumed  the 
testator  intended  to  disi)ose  of  his  entire  estate,  unless  the 
contrary  is  apparent  When  the  entire  will  is  considered, 
the  clause,  "should  my  wife,  Charlotte  E.  Hudson,  die 
before  me,"  qualifies  the  provisions  to  which  it  is  directly 
attached,  and  does  not  extend  to  the  devises  which  follow 
it.  This  is  not  only  the  fair  import  of  the  context,  but  it 
is  the  construction  adopted  by  testator  .  himself  in  his 
codicil,  where  he  recognizes  his  former  devises  in  fee, 
without  the  contingency  upon  which  plaintiff  relies.  If 
testator  intended  to  give  his  widow  a  life  estate,  and  if, 
upon  the  termination  thereof,  the  fee  should  descend  to 
his  heirs  under  the  intestate  laws,  the  will  as  a  whole  does 
not  indicate  it.  This  is  the  view  taken  by  the  trial  court, 
and  the  decree  below  is 

Affirmed. 

Reesb,  C.  J.,  Barnes  and  Fawobtt,  JJ.,  concur. 

Lhtton,  Sedgwick  and  Hambr,  JJ.,  not  sitting. 


Drainage  District  No.  1  op  Otoe  and  Johnson  Counties, 
APPELLEE,  v.  Martha  L.  Wilkins  et  al.,  appellants. 

Filed  April  17,  1913.    No.  17,119. 

1.  Drainage  Districts:  Organization:  Pleading.  For  the  purpose  of 
organizing  a  drainage  district,  properly  verified  articles,  conform- 
ing to  statutory  requirements  and  containing  a  prayer  for  incor- 
poration, and  proper  objections  by  interested  landowners  may 
take  the  place  of  formal  pleadings  in  a  summary  proceeding 
under  the  drainage  law  of  1905.    Gomp.  St.  1909,  ch.  89,  art.  IV. 


:    .    The  existence  of  swamp  or  overflowed  lands  and  a 

purpose  to  drain  them  by  means  of  a  feasible  drainage  system  are 
necessary  to  the  legal  organization  of  a  drainage  district  under 
the  act  of  1905.    Comp.  St.  1909,  ch.  89,  art.  IV. 
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8. :    :    Abticles  of  Incorporation:     Ck)RREcrnoN  or  D»- 

I90T8.  In  articles  for  the  incorporation  of  a  drainage  difitricU 
defects  in  statements  wliich  the  statute  does  not  require  to  he 
inserted  in  such  articles  may  be  corrected  by  arerments  in  objec- 
tions filed  in  the  summary  proceeding  authorised  by  the  drainage 
act  of  1906.    Comp.  St  1909,  ch.  89,  art  lY, 

Appeal  from  the  district  court  for  Otoe  county :  John 
B.  Bapbb^  Judge.    Affirmed. 

8.  P.  Davidsan,  W.  F.  Moron  and  D.  P.  West,  for  ap- 
pellants. 

Oeorge  H.  Heinke^  contra. 

Rose,  J. 

This  is  an  application  to  the  district  court  for  Otoe 
county  to  find  the  facts  necessary  to  the  incorporation 
of  a  drainage  district  including  lands  in  Otoe  and  John- 
son counties.  The  proceeding  was  commenced  January 
29,  1910,  under  the  drainage  act  of  1905  and  the  amend- 
ments thereof.  Comp.  St.  1909,  ch.  89,  art.  IV.  Articles 
of  incorporation  were  filed  in  the  office  of  the  clerk  of  the 
district  court,  and  interested  landowners  who  did  not 
sign  them  were  served  with  summons  in  the  manner  re- 
quired by  statute.  Some  of  those  thus  notified  of  the  pro- 
ceeding filed  objections  to  the  incorporation  of  the  dis- 
trict and  to  the  including  of  their  lands  therein.  The 
district  court  excluded  portions  of  the  lands  described  in 
the  proposed  articles  of  incorporation,  and  overruled  the 
objections  madie  by  the  owners  of  other  lands.  With  a 
few  tracts  of  land  excluded  in  the  manner  indicated,  the 
drainage  district  was  found  to  be  a  public  corporation 
under  the  drainage  law  cited,  and  those  who  were  unsuc- 
cessful in  urging  theii:  objections  have  appealed. 

Appellants  insist  that  a  formal  petition  or  application 
was  necessary  to  the  organization  of  the  drainage  district, 
that  no  such  pleading  or  application  was  filed  in  the  office 
of  the  clerk  of  the  district  court,  and  that  therefore  the 


H 


Vol.  98]  JANUARY  TERM,  1913.  569 


Drainage  District  v.  Wilkins. 


findings  below  are  unauthorized.  This  position  is  too 
technical  and  narrow  to  conform  to  either  the  spirit  or 
the  letter  of  the  statute.  Articles  of  incorporation,  if 
properly  drawn,  may  take  the  place  of  a  petition  or  ap- 
plication. What  they  shall  contain  is  pointed  out  by 
statute.  Comp.  St.  1909,  ch.  89,  art.  IV,  sec.  1.  The 
articles  contain  the  information  required  by  the  act.  They 
are  signed  by  the  incorporators,  and  one  of  them  makes 
oath  that  "the  facts  and  allegations  therein  contained  are 
true,  as  he  verily  believes."  If  a  formal  application  is 
necessary,  it  is  found  in  the  prayer  for  incorporation. 
Each  of  the  appellants  appeared  in  response  to  a  sum- 
mons and  filed  objections  under  the  terms  of  the  statute. 
For  the  purpose  of  organizing  a  drainage  district,  prop- 
erly verified  articles,  conforming  to  statutory  require- 
ments and  containing  a  prayer  for  incorporation,  and  ob- 
jections by  interested  landowners  may  take  the  place  of 
formal  pleadings  in  a  summary  proceeding  under  the 
drainage  law  of  1905.  Comp.  St.  1909,  ch.  89,  art.  IV. 
"All  such  objections,'^  says  the  act,  "shall  be  heard  by  the 
court  in  a  summarv  manner,  without  any  unnecessarv 
delay,  and,  in  case  such  objections  are  overruled,  the  dis- 
trict court  shall,  by  its  order  duly  entered  of  record,  duly 
declare  said  drainage  district  a  public  corporation  of  this 
state.  The  fact  that  said  district  shall  contain  160  acres 
or  more  of  wet,  overflowed,  or  submerged  lands  shall  b(» 
sufficient  cause  for  declaring  the  public  utility  of  said 
improvements,  and  shall  be  sufficient  grounds  for  declar- 
ing said  organization  a  public  corporation  of  this  state. 
And  in  case  any  oAvner  of  said  real  estate  shall  satisfy 
the  court  that  his  real  estate,  or  a  part  thereof,  has  been 
wrongfully  included  in  said  district,  and  will  not  be 
benefited  thereby,  then  the  court  may  exclude  such  real 
estate  as  will  not  be  benefited,  and  declare  the  remainder 
a  district  as  prayed  for.''  Comp.  St.  1909,  ch.  89,  art.  IV, 
sec.  3.  The  rights  of  all  of  the  parties  to  the  proceeding 
were  asserted  by  them  and  were  considered  by  the  trial 
court.    In  form,  therefore,  the  articles,  for  the  purposes 
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of  incorporation  and  of  a  hearing  on  the  objections,  com- 
ply with  the  statute  and  are  Rufficient. 

It  i«  further  agserted  that  there  is  no  allegation  in  any 
pleading,  nor  in  the  articles  of  incorporation,  that  the 
lands  sought  to  be  included  in  the  drainage  district  are 
swamp  or  overflowed  lands,  or  that  the  purpose  of  the 
drainage  district  is  to  reclaim  and  protect  such  lands 
from  the  effects  of  water,  and  that  therefore  the  decree 
is  erroneous.  It  is  true  the  drainage  act  is  introduced  by 
the  following  language:  ''A  majority  in  interest  of  the 
owners  in  any  contiguous  body  of  swamp  or  overflowed 
lands  in  this  state,  situated  in  one  or  more  counties  in 
thiB  state,  may  form  a  drainage  district  for  the  purpose 
of  having  such  land  reclaimed  and  protected  from  the 
effects  of  water,  by  drainage  or  otherwise."  Comp.  St 
1909,  ch.  89,  art.  IV,  sec.  1.  The  act  as  a  whole  makes  it 
clear  that  the  existence  of  swamp  or  overflowed  lands  and 
a  purpose  to  drain  them  by  means  of  a  feasible  drainage 
system  are  necessary  to  the  legal  organization  of  a  drain- 
age district.  Comp.  St.  1909,  ch.  89,  art.  IV.  The  argu- 
ment, however,  is  untenable  for  the  following  reasons: 
The  drainage  act  is  by  construction  a  part  of  the  articles. 
Thev  contain  the  statements  enumerated  in  the  statute. 
They  fairly  show  that  the  necessary  amount  of  land  within 
the  district  is  subject  to  overflow,  and  a  feasible  system  of 
drainage  is  proposed.  The  streams  and  landB  in  the 
course  of  drainage  are  described  in  articles  declaring  a 
purpose  "to  reclaim  said  lands  from  overflows  and  flood- 
waters  from  said  streams ;"  but,  if  there  is  anything  want- 
ing in  this  respect,  it  is  supplied  by  the  objections.  Issues 
involving  the  feasibility  of  the  proposed  drainage  system, 
the  overflowing  of  the  lands  of  appellants,  and  the  benefits 
to  such  lands  were  submitted  to  the  trial  court  by  the 
articles  and  the  objections.  On  the  issues  thus  raised 
several  volumes  of  testimony  are  found  in  the  bill  of  ex- 
ceptions. The  parties  understood  and  tried  those  issues. 
The  facts  which  the  court  must  find  necessary  to  the  ex- 
istence of  a  drainage  district  were  raised  in  the  manner 
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niplated  hj  statute.  The  result  of  the  trial  wolild 
been  tbe  same,  had  pleadings  coDfoFming  in  every 
ct  to  the  tet'linical  views  of  appellants  been  con- 
ed. 

e  sufficiency  of  the  evidence  to  Bustoin  the  findings 
r  is  also  urged  as  a  ground  of  reversal,  but,  for  the 
jse  of  orgaaizatiou,  the  district  court  properly  found 
each  appellant  has  an  interest  in  overflowed  land 
1  may  be  benefited  by  the  proposed  drainage.  In 
ind  other  respects  the  proofs  meet  the  requirements 
B  statute.    There  is  oo  error  in  tbe  proceedings. 

Afpibmed. 

BSH,  C.  J.,  Babnes  and  Pawoett,  JJ.,  concur. 

DOWiCK,  Lbtton  and  Hambb,  JJ.,  not  sitting. 


;.  E.  Grbhn,  appellant,  V.  H.  G.  Hoops,  appbllhb. 

FiXBD  April  17,  1913.    No.  17,120. 

Mftl:  DocKvrma  Appeal:  DtrTY  of  Clerk.  It  is  the  duty  of  the 
]«rk  of  the  district  court,  upon  recefvlng  In  due  ttme  a  proper 
ruiBcrlpt  o(  the  proceedlUKB  of  the  county  court  In  an  action 
let«rmlned  therein,  to  file  the  transcript  and  docket  the  appeal. 

— :    ;    JuBisoicriOK:    Fees.    Where  the  clerk  of  the  dis- 

rlct  court  In  due  time  receives  and  retains  without  objection  a 
iroper  transcript  of  the  proceedings  of  the  county  court  tn  an 
£tlon  determined  therein,  and  files  the  same  In  his  otBce,  he 
annot  defeat  the  Jurisdiction  of  the  district  court  by  refusing  to 
locket  the  appeal,  on  tbe  sole  ground  that  part  of  the  fees  re- 
oains  unpaid,  no  demand  tor  the  balance  having  been  made. 

PEAL  from  the  district  court  for  Buffalo  county: 
JO  O.  HosTETLER,  JUDGE.    Afxrmed. 

ank  E.  Beetnan,  for  appellant. 

A.  Brubaker,  contra. 
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Rose,  J. 

The  action  was  eoimnenced  in  the  connty  court  of 
Buffalo  county  to  recover  a  bill  of  180.25  tar  rejected 
nurgery  goods.  Plaintiff  prevailed*  Defendant  appealed 
to  the  district  court,  where  plaintiff  moved  to  dismiss  the 
appeal  on  the  ground  that  it  had  not  been  docketed  within 
the  statutory  period  of  30  days  after  rendition  of  jndg" 
ment.  The  motion  was  overruled.  Plaintiff  stood  upoft 
his  motion,  refused  to  plead  further,  and  the  district  covrt 
dismissed  Iiis  suit.  From  the  judgment  ^f  diamiflBal^ 
plaintiff  has  appealed. 

Should  the  motion  have  been  sustained?  No  other  ques- 
tion is  presented.  The  judgment  of  the  county  court  was 
rendered  May  10,  1910.  The  following  is  found  among 
the  appearance  docket  entries  of  the  case  in  the  (Mee  of 
the  clerk  of  the  district  court:  "Case  not  docketed  until 
September  26,  1910,  on  account  of  appellant  not  paying 
fees."  Notwithstanding  this  memorandum,  it  is  shown 
without  contradiction  that  the  clerk  received  and  re- 
tained the  transcript,  as  well  as  the  original  papers,  and 
f 2.50  in  fees  June  8,  1910,  and  that  he  filed  the  transcript 
in  his  office  the  same  day.  There  is  nothing  to  show  that 
he  demanded  more  fees  or  that  appellant  knew  of  a  pnr- 
pose  ou  his  part  to  refuse  to  docket  the  case.  BTis  duties 
are  prescribed  by  statute  as  follows:  "The  clerk,  on 
receiving  such  transcript  and  other  papers  as  aforesaid, 
shall  file  the  same  and  docket  the  appeaL"  Code,  sec. 
1009.  Tlie  clerk's  duty  to  docket  the  appeal  was  the  same 
as  his  duty  to  file  the  papers.  By  neglecting  his  duty  and 
by  making  a  docket  entity  to  that  effect,  he  did  not  prevent 
the  district  court  from  acquiring  jurisdiction.  Error  does 
not  appear  in  the  record. 

Affirmbd. 

Reese,  C.  J,,  Barnes  and  Fawcbtt,  JJ.,  concur. 
Lbtton,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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tBADFOBD  Lumber  Company,  appbllbb,  v.  Minnie 
C.  Creel,  appellant, 

FiuD  Apbil  17,  1913.    No.  17,124. 

altm'  Llena :  Foreclosuio;:  NonsEaiDENCE  of  Defendant  : 
sTioN  OF  Fact.  In  a  suit  to  foreclose  a  mechftQlc'a  lien,  non- 
lence  of  a  detenduit,  upon  whom  plalntltt  attempted  U>  make 
Ice  by  publication,  1b  a  question  of  fact,  when  put  In  Issue 
he  pleadings. 

:  SuscoNTBACTOBs.  A  subcontractor  who  furnished  at  dlfCer- 
tlmes  materials  for  a  house,  pursuant  to  a  continuous  course 
leoling  under  a  bIdbIc  contract,  iB  entitled  to  a  mechanic's 
for  the  balance  due  him,  where  he  filed  a  proper  statement 
L  the  register  of  deeds  wltbin  the  statutory  period. 

M,  from  the  district  conrt  for  Douglas  county: 
IDEB  C.  Thoup,  JtJDGE.    Afflrmed. 

am  Baird  d  Sons,  for  appellant. 

gomery,  Hall  rf  Young,  contra. 


is  an  action  to  forecIoRe  a  mectianic's  lien  on  a 
ind  two  lots  in  Omalia.     Plaintiff,  as  a  snbciin- 

furnished  material  for  the  house,  and  filed  a  lien 
6.39,  the  lialance  claimed  to  be  due.  George  Dun- 
is  the  contractor.  When  the  materials  were  fur- 
Minnie  C- Creel  owned  the  lots,  but  before  this  suit 
titutcd  she  and  her  husband  sold  them  to  Andrew 

the  transfer  having  been  made  January  15,  1900, 
lintifTs  petition  having  been  filed  August  17,  190f). 
nd  wife,  Sobler  and  wife,  and  Dunham  are  defend- 
From  a  decree  foreclosing  plaintiff's  lien  defend- 
nnie  C  Creel,  has  appealed. 

reason  for  reversing  the  decree  of  foreclosure,  it  is 
J:  "The  action  is  barred,  as  the  same  was  not 
iced  as  to  the  owner  of  the  real  estate  within  two 
>t  the  filing  of  the  lien."     The  lien  was  filed  De- 
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cember  12^  1907^  and  personal  serrice  of  summons  was 
not  made  upon  Sohler  until  January  6,  1910.  Proof  of 
service  by  publication,  however,  had  been  filed  November 
2,  1909,  and  this  was  within  the  statutory  period  of  two 
years,  but  defendant  asserts  it  was  void.  Constructive 
service  was  based  on  an  affidavit  that  Sohler  was  a  non- 
resident, upcm  whom  personal  service  could  not  be  made 
in  Nebraska.  Ncmresidence  was  a  controverted  issue  of 
fact,  with  evidence  on  both  sides.  The  trial  court  found 
that  Sohler  was  a  resident  of  Iowa,  and  the  more  con- 
vincing proofs  sustain  that  conclusion.  It  is  therefore 
adopted  as  correct,  and  prevents  a  reversal  on  this  ground. 

Defendant  also  argues  tlie  following  proposition :  "Plain- 
tiflf's  material  was  furnished  under  at  least  three  dis- 
tinct contracts,  and,  at  the  date  of  filing  the  lien,  the 
time  for  filing  the  same  had  expired  as  to  all  of  the  con- 
tracts and  the  materials  covered  by  the  same,  except  as 
(()  its  last  set  of  items,  totaling  |86.14,  and  these  items 
were  paid  for  on  November  13,  1907." 

The  evidence  indicates  a  continuous  course  of  dealing 
under  one  contract,  and  plaintiff  was  entitled  to  the  bal- 
ance due  for  material  furnished  thereunder.  The  trial 
court  properly  so  found,  and  that  conclusion  defeats  this 
defense.     No  error  has  been  found,  and  the  judgment  Is 

Affibmbd. 
Reese,  C.  J.,  Babnbs  and  Pawcett,  JJ.,  concur. 

Letton,  Sedgwick  and  Hambr,  JJ.,  not  sitting. 


Harry  Forbes  bt  al.  v.  State  of  Nebraska. 

Filed  Aprii.  17,  1913.     No.  17,457. 

1.  Criminal  Law:  Instructions:  Motion  for  New  Trial:  Revikw. 
The  appellate  court  may  decline  to  review  an  Instruction  not 
f  >^<)ilrii'^pd  as  erroneous  in  the  motion  for  a  new  trial  in  the  dis- 
trict court 


J 


Vol.  93]  JANUARY  TERM,  1913.  675 

Fnrbsiir.  SMts. 

2.  Qiuar«.  Whether  the  Indeterminate  sentence  law  of  Nebraska  re- 
quire! the  mazlninm  sentence  provided  by  law  Is  an  undetermined 
qnestton. 

5.  Criminal  Law:   iNnTrKBumATE  Skhtcitce  I.aw:    Rbtboacttoh.    The 

Indeterminate  sentence  law  Is  prospective  In  Its  operation,  and 
does  not  apply  to  felonies  committed  before  it  went  Into  effect. 

4. :   :   Repeals.  The  Indeterminate  sentence  law  does  not 

repeal  or  change  the  statutes  defining  crimes  and  prescribing 
penaltlee. 

6.  — : — :    SKSTTtscE.    Defendants,  who  committed  burglary  before  the 

Indeterminate  sentence  law  went  into  effect,  but  who  were  con- 
victed afterward,  were  properly  sentenced  under  the  criminal  code 
as  It  existed  when  tbe  crime  was  committed. 

Error  to  the  district  court  for  Hamilton  coantj: 
Geoege  F.  Corcoran,  Judob.    Affirmed. 

Charles  L.  Whitney,  J.  L.  Caldwell  and  Walter  L.  Pope, 
for  plaintiffs  in  error. 

Orant  O.  Martin,  Attorney  General,  and  Frank  E. 
Edgerton,  contra. 

Rose,  J. 

In  a  prosecution  by  the  state  in  the  district  court  for 
Hamilton  county,  Harry  Forbes,  John  Evans,  and  Charles 
Taylor  were  convicted  of  burglary  with  explosives.  The 
charge  was  tliat  they  blew  open  and  robbed  a  safe  in  the 
Citizens  Bank  of  Giltner.  Each  was  sentenced  to  serve  a 
term  of  28  years  in  the  penitentiary.  As  plaintiffs  in 
error,  defendants  Forbes  and  Evans  now  present  for  re- 
view the  record  of  their  conviction. 

In  the  first  assignment  of  error  the  correctness  of  an 
instruction  submitting  to  the  jury  two  forms  for  a  verdict 
ia  challenged.  In  thp  motion  for  a  new  trial  the  court 
below  was  not  asked  to  set  aside  the  verdict  on  that 
ground.  A  salutary  rule  of  appellate  procedure  does  not 
require  the  review  of  questions  not  presented  to  the  trial 
court    lAikehart  v.  State.  91  Neb.  219. 

The  principal  assignment  is  tliat  the  trial  court  erred 
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in  sentencing  defendants  to  serve  a  term  of  28  years  in 
the  penitentiary.  Under  this  head  it  is  argued  that  the 
indeterminate  sentence  law  was  applicable  to  the  convic- 
tion of  defendants;  that  it  prohibited  the  trial  conrt  from 
fixin*]:  the  "limit  or  duration  of  the  sentence ;"  that  it  was 
violated  by  the  sentence  imposed ;  that  it  was  ex  post  facto 
as  to  the  offense  charged.  Some  of  the  i)ertinent  facts 
are:  The  fehmy  was  committed  April  25,  1911.  The  trial 
commenced  August  16,  1911,  and  defendants  were  sen- 
tenced August  21,  1911.  The  indeterminate  sentence  law 
went  into  effect  July  7,  1911.  It  thus  appears  that  the 
information  was  filed  before  the  indeterminate  sentence 
law  beiame  effective,  and  that  defendants  were  tried  and 
sentenced  afterward.  That  part  of  the  indeterminate  sen- 
tence law  relating  to  the  sentence  i)rovide8:  "The  court  im- 
posing such  sentence  shall  not  fix  the  limit  or  duration  of 
the  sentence,  but  the  term  of  imprisonment  of  any  person 
so  convicted  shall  not  exceed  the  maximum  nor  be  less 
than  the  minimum  term  provided  by  law."  Criminal  code, 
sec.  502a. 

The  argument  of  defendants  may  be  summarized  thus: 
The  following  provision  of  the  indeterminate  sentence  law 
applies,  by  its  own  terms,  to  the  present  case:  "Every 
person  over  the  age  of  eighteen  years,  convicted  of  a 
felony  or  other  crime  punishable  by  imprisonment  in  the 
penitentiary,  excepting  murder,  treason,  rape  and  kidnap- 
ping, if  judgment  be  not  suspended  or  a  new  trial  granted, 
shall  be  sentenced  to  tlie  penitentiary."  Criminal  code, 
sec.  502a.  The  indeterminate  sentence  law,  as  interpreted 
by  this  court,  required  the  trial  court  to  impose  a  life 
sentence,  since  the  lawful  sentence  is  the  maximum,  which, 
for  burglary  by  explosives,  is  imprisonment  for  life. 
Criminal  code,  sec.  50ft;  Wallace  v,  ^tate,  91  Neb.  158; 
Williams  v.  State,  91  Neb.  605.  Under  the  statutes,  as 
they  existed  before  the  indeterminate  sentence  law  went 
into  effect,  the  trial  court  was  at  liberty  to  impose  a  sen- 
tence of  not  more  than  20  years,  while  the  new  act  made  a 
life   sentence    imperative.     The    indeterminate   sentencei 
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law,  therefore,  altered  the  situation  of  defendants  to  their 
disadvantage  after  they  were  accused  of  burglary  with 
explosives,  and  the  enactment  is  for  that  reason  ex  post 
facto  as  to  that  offense.  State  v.  McCoy,  87  Neb.  385; 
Marion  v.  State,  16  Neb.  349.  The  old  method  of  imposing 
sentence  had  been  superseded  by  the  new,  when  the  jury 
found  defendants  guilty,  and,  there  being  at  that  time  no 
statute  under  which  they  could  be  sentenced,  they  must 
necessarily  be  discharged.  Those  are  the  principal  reasons 
urged  for  a  reversal  on  this  ground. 

While  the  argument  is  ingenious  and  formidable,  criti- 
cal analysis  discloses  fallacies  which  prevent  its  adoption. 
Wallace  t\  State,  91  Neb.  158,  and  Williams  v.  State,  91 
Neb.  605,  do  not  commit  this  court  to  the  doctrine  that 
the  indeterminate  sentence  law  requires  the  maximum 
sentence  prescribed  by  law.  That  question  was  not  neces- 
sarily involved  in  those  cases.  An  expression  of  the 
supreme  court  of  Illinois,  that  the  indeterminate  sentence 
law  requires  the  maximum  sentence,  is  quoted  in  the 
opinion  in  the  earlier  case,  with  other  language  used  by 
that  court,  to  show  that  the  statute  of  this  state  is  not 
vulnerable  to  attack  on  the  ground  that  an  indeterminate 
sentence  is  too  indefinite  to  meet  constitutional  require- 
ments. The  language  quoted  by  this  court  from  the  su- 
preme court  of  Illinois  applies  to  the  constitutionality  of 
the  act  of  this  state,  but  did  not  commit  this  court 
to  a  statutory  construction  in  regard  to  the  sentence. 
The  later  case  also  left  that  question  open.  In  the  dif- 
.ferent  states  the  statutes  relating  to  indeterminate  sen- 
tences vary  in  phraseology.  The  opinions  on  this  subject 
have  often  come  from  divided  courts.  The  reviewing 
courts  of  the  country  are  not  in  harmony.  As  to  the  na 
ture  of  the  sentence  required  by  the  indeterminate  sen- 
tence law  of  Nebraska^  this  court,  therefore,  is  not  com- 
mitted to  the  construction  adopted  by  the  supreme  court 
of  Illinois. 

In  another  respect  the  argument  of  defendants  is  fal- 
lacious.    The  indeterminate  sentence  law  did  not  alter 
40 
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the  statute  d^^iining  the  crime  of  burglary  with  explosives. 
It  remains  exactly  as  it  was  before.  The  penalty  was  not 
changed.  It  wais,  and  is:  "Any  person  duly  convicted  of 
burglary  with  explosives  shall  be  sentenced  to  the  peni- 
tentiary for  life  or  for  any  term  not  less  than  twenty 
years."  Criminal  code,  sec.  50&.  The  sentence  pro- 
nounced conformed  to  that  act.  The  question  then  is: 
Did  the  indeterminate  sentence  law  take  from  the  dis- 
trict court  the  power  to  impose  the  sentence  of  which  de- 
fendants complain?  ^'Every  person  over  the  age  of  eigh- 
teen years,  convicted  of  a  felony  or  other  crime,"  says  the 
indeterminate  sentence  law,  "shall  be  sentenced  to  the 
penitentiary."  It  seems  clear  that  the  legislature  never 
intended  this  language,  in  its  proper  connection  with  the 
whole  act,  to  ai)ply  to  crimes  committed  l>efore  the  enact- 
ment went  into  effect.  The  lawmakers  legislated  for  the 
future,  not  for  the  past.  An  eminent  text- writer  has 
wisely  said:  "It  is  a  sound  rule  of  construction  that  a 
statute  should  have  a  i)r()spective  operation  only,  unless 
its  terms  show  clearly  a  legislative  intention  that  it  should 
operate  retrospectively."  Cooley,  Constitutional  Limita- 
tions (7th  ed.)  p.  529.' 

Under  a  proper  construction  of  the  indeterminate  sen- 
tence law,  it  does  not  apply  to  the  felony  committed  by 
defendants,  or  to  their  sentence.  In  re  Lambrecht,  137 
]ilich.  450;  Murphy  v.  Commonwealth^  172  Mass.  264. 

Insufficiency  of  the  evidence  to  sustain  the  verdict  is 
another  ground  urged  for  a  reversal  of  the  judgment,  but 
the  opinion  is  unanimous  that  the  ruling  should  be  ad- 
verse to  defendants  on  this  assignment  of  error. 

Affirmed. 
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NORTHWBSTEBK    MUTUAL    LiPE    INSUEANCB    COMPANY    V. 

James  H.  MAiJiOBV,  appbllbb;  J.  O.  Milligan,  ap- 
pellant. 

PiLBD  Apbil  17,  1913.    No.  17,137. 

1.  Appeal:  EqurrT:  Issues  Rbvibwahlk.  Wben  a  suit  In  equity,  In- 
volvlng  several  separate  and  dlatlnct  Issues,  ts  appealed  to  tbls 
court  upon  part  of  such  Issues  only,  we  are  not  required  by  tbe 
statute  to  try  the  whole  case  de  novo.  We  are  sfinply  required  to 
try  and  Independently  decide  such  tsBUes  In  the  case,  and  sucb 
only,  as  are  presented  by  tbe  appeal. 

3.  Hortgas«a:  Forecloscbs :  Sau::  DiSTHiBtmon:  Limitations.  M. 
and  wife  executed  a  mortgage  upon  the  separate  estate  of  the 
latter,  to  secure  a  loan  by  a  bank  to  the  former.  Thereafter  the 
wife  died,  leaving  children  surviving  her.  After  her  death  a  de- 
cree was  entered  in  favor  of  the  bank  in  a  suit  to  foreclose  Its 
mortgage.  Before  sale  under  tbe  decree  the  husband  sold  and 
conveyed  his  curtesy  interest  In  the  land  to  a  codefendant  In  the 
suit.  Held;  First.  That  the  purchaser  ot  the  curtesy  interest 
waa  chargeable  with  Imowledge  that  all  he  could  take  under  his 
deed  was  such  Interest  as  his  grantor  should  be  found,  upon 
the  final  order  of  contlrmatton  and  distribution,  to  have  had  at 
tbe  time  of  tbe  entry  of  the  decree.  Second.  That  the  amount 
required  to  pay  satd  mortgage  should  be  deducted  from  such 
curtesy  Interest  Third.  That,  as  between  tbe  husband  and  wife 
and  the  bank,  tbe  husband  was  the  principal  debtor  and  the  wife 
a  surety,  and  that  tbe  relation  of  debtor  and  creditor  did  not 
arise  between  them  until  the  sale  ot  the  property  under  the 
decree;  until  which  time  the  statute  of  limitations  would  not  be- 
gin to  run  fn  favor  of  the  husband. 

Appeal  from  the  district  court  for  Dixon  county:  Gut 
T.  Gbavbs,  Judge.    Affirmed. 

•      J.  J.  McVarthy  and  Pn\<}  Hatfield,  for  appellant. 

John  D.  Wore  and  J.  M.  Paul,  contra. 

Pawcett,  J. 

James  H.  Mallory  and  Slary  E.  Mallorj  were  husband 
lind  wife.  In  1903  Mr.  Mallory  owned  some  land  in  South 
Pakota,  and  one  White  owned  a  quarter  section  in  Dixon 
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county,  this  state.  Appellee's  brief  states:  "Mr.  Mallory 
made  this  proposition  to  Mr.  White,  that  he  would  ex- 
change his  equity  in  his  Dakota  farm  and  pay  him  |1,200 
in  cash  if  he  would  convey  to  his  wife,  Mary  E.  Mallory, 
the  land  involved  in  this  action.  This  was  agreed  to  and 
the  transfer  took  place;  but  Mr.  Mallory,  in  order  to  pay 
the  $1,200  in  cash  to  Mr.  White,  was  compelled  to  bcwrow 
said  money  from  the  Northwestern  Mutual  Life  Insurance 
Company ;  and  to  secure  the  payment  of  said  f  1,200  to  said 
insurance  company  he  asked  his  wife,  Mary  E.  Mallory, 
to  join  him  in  giving  to  the  insurance  company  a  mort- 
gage on  said  projx^rty.  The  mortgage  then  given  is  the 
one  which  the  court  in  this  action  decreed  to  be  a  first 
lien  on  said  property,"  On  February  15,  1904,  Mr.  and 
Mrs.  JIallory  executed  a  second  mortgage  upon  the  Dixon 
county  land  to  the  Farmers  &  Traders  Bank  of  Wakefield, 
Nebraska,  for  |725.  We  think  the  evidence  establishes 
appellee's  claim  that  this  money  was  used  by  Mr.  Mallory 
in  his  own  business  at  Council  Bluflfs,  Iowa.  This  mort- 
gage was  decreed  to  be  a  second  lien,  A  third  mortgage 
was  given  by  Mr.  Mallory  alone  to  John  D.  Haskell  and 
D.  Matthewson  for  a  small  amount,  which  was  decreed  to 
be  a  lien  against  the  curtesy  estate  of  Mr.  Mallory.  Suit 
was  instituted  May  24,  1909,  by  the  insurance  company 
upon  the  ?1,200  mortgage  above  referred  to,  and  the  hold- 
ers of  the  second  and  third  mortgages  filed  answers  and 
cross-petitions  praying  a  foreclosure  of  their  respective 
mortgages.  A  decree  of  foreclosure  was  entered  Decem- 
ber 1,  1909.  In  June  or  July  of  1906 'Mrs.  Mallory  died. 
On  March  30,  1910,  Mr.  Mallory  conveyed  his  curtesy  es- 
tate to  defendant  Milligan.  The  property  was«old  under^ 
the  decree  of  foreclosure  November  22,  1910.  The  contro- 
versy here  is  over  the  distribution  of  the  surplus,  after 
the  payment  of  the  mortgages  to  the  insurance  company 
and  the  bank.  September  26,  1910,  the  guardian  dd  litem 
of  the  minor  children  of  Mrs.  Mallory  filed  a  paper,  which 
he  denominated  a  petition,  but  which  the  trial  court 
treated  as  a  motion,  in  which  the  court  was  asked  to  direct 
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he  interest  of  Mr.  Mallory,  if  he  is  entitled  to  any, 
it  applied  to  the  payment  of  the  liens  of  the  insur- 
Mmpany  and  the  bank,  together  with  the  costs  of 
it,  and  that  the  interests  of  the  minors  be  not  ap- 
to  the  payment  of  any  part  of  the  claim  of  Haskell 
EatthewBOn,  and  that  all  of  the  surplus  left,  after 
yment  of  such  liens  as  the  court  should  determine  to 
18  upon  the  interests  of  the  minors,  be  hy  the  court 
id  paid  over  to  the  minors  in  equal  shares.  The  de- 
ifter  confirming  the  sale,  recites:  "And  this  cause 
g  on  further  to  be  heard  on  the  motion  of  the  guard- 
l  litem  for  an  order  of  distribution,  and  the  evidence, 
nbmitted  to  the  court."  The  court  then  found  that 
■emises  sold  for  f 9,000;  that  the  costs  were  $198.15, 
g  a  balance  of  $8,801.85  to  be  distributed;  found  the 
it  due  to  the  insurance  company  to  he  |1,539.12,  to 
mk  11,001.26,  to  Haskell  and  Mattliewsnn  |66.61; 

the  curtesy  estate  of  Jlr.  Hallory  to  be  of  the  value 
797.54,  and  tliat  the  same  had  been  duly  conveyed  to 
iant  Milligao.  Allowed  the  guardian  (id  litem  |100, 
taxed  as  costs,  and  then  ordered  that  the  clerk  pay 
!  insurance  company  the  amount  found  due  to  it;  to 
lardian  of  the  minor  heirs  f5,364.29 ;  to  the  bank  tlie 
at  due  to  it,  "out  of  the  curtesy  estate  of  the  said  J, 
allory,  now  owned  by  J.  O.  Milligan,"  and  also  the 
nt  due  Haskell  and  Mattliewson,  "out  of  the  said 
ny  estate;"  the  balance  of  |72i).67  to  be  paid  to  de- 
nt Milligan.     Prom  this  decree  defendant  Milligan 

appeals. 
I>e)lee  now  urges  that  the  case  is  here  for  trial  da 

and  asks  us  to  review  that  part  of  the  decree  which 
ed  the  payment  of  the  amount  due  the  insurance 
nny  out  of  the  general  fund  arising  from  tlie  Male. 

we  cannot  do.  None  of  tlie  parties  has  appealed 
that  part  of  the  decree.  Where  a  decree  in  a  suit  in 
y  disposes  of  more  than  one  distinct  and  separate 

litigated  in  the  court  below,  and  an  appeal  is  prose- 
i  by  one  of  the  parties  as  to  one  of  such  issues  only. 
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and  no  cross-appeal  is  prosecuted  by  any  of  the  other  par- 
ties, the  only  issue  which  will  be  considered  in  this  court 
is  the  one  presented  by  the  appeal.  The  rule  is  stated  in 
the  second  paragraph  of  the  syllabus  in  the  late  case  of 
Tate  V,  Kloke,  ante,  p.  382 :  "The  issues  presented  by  ap- 
peal to  this  court  in  a  suit  in  equity  must  be  tried  de 
novo,  and  a  proper  decree  entered  or  directed."  In  other 
words,  when  a  suit  in  equity  is  appealed  to  this  court  we 
are  not  required  by  the  stiitute  to  try  the  whole  case  de 
novo.  We  are  simply  required  to  try  and  independently 
decide  such  issues  in  the  case,  and  such  only,  as  are  pre- 
sented by  the  api)eal.  This  rule  will  not  work  any  hard- 
ship upon  appellee  in  the  present  case,  for  if  we  were  to 
re-examine  the  question  the  decree  of  the  district  court 
upon  that  point  would  have  to  be  affirmed.  Conceding 
that,  in  procuring  the  conveyance  of  the  Dixon  county 
land  to  Mrs.  Mallory,  the  husband  was  making  a  gift  to 
her,  that  gift  was  diminished,  at  the  moment  it  was  made, 
by  the  fl,200  mortgage  which  had  to  be  given  in  order 
that  the  husband  could  raise  the  money  which  would  en- 
able him  to  make  the  gift.  The  giving  of  the  mortgage 
and  the  execution  of  the  deed  from  White  to  Airs.  Mallory 
constituted  one  transaction,  and  what  Mrs.  Mallory  re- 
ceived was  what  remained  after  that  transaction  was 
completed. 

Appellee  also  urges  that  as  no  answer  was  filed  to  tho 
petition  of  the  guardian  ad  litem  filed  September  26,  1910, 
appellant  Milligan  was  not  entitled  to  offer  any  evidence 
in  opposition  thereto.  Counsel  contends  that  there  are 
two  methods,  either  of  which  might  have  been  pursued  by 
the  guardian  ad  litem,  viz.,  by  petition  or  motion;  that, 
having  chosen  to  pursue  the  former,  the  hearing  should 
have  been  controlled  by  the  general  rules  as  to  pleadings. 
All  persons  claiming  any  interest  were  already  before  the 
court.  No  new  parties  were  attempted  to  be  brought  in. 
The  pleadiiig  was  not  verified,  nor  was  any  order  for  mak- 
ing up  issues  made  by  the  court,  or  requested  by  the 
guardian  ad  litem.    Aside  from  the  name  which  the  guard- 
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ian  ad  litem  gave  it,  the  paper  was  in  all  essential  respects 
a  motion,  and  the  trial  court  proi)erly  so  treated  it. 

The  only  question  we  are  called  upon  to  decide  is  as  to 
the  money  ordered  to  be  paid  to  the  bank.  Upon  this 
point  the  appellant  Milligan  contends  that  he  purchased 
the  curtesy  estate  from  Mr.  Mallory  March  30,  1910,  for 
an  adequate  consideration  and  without  notice  of  appel- 
lee's claim.  At  the  time  he  purchased  the  curtesy  estate 
the  decree  of  foreclosure  had  been  entered.  Mr.  Mallory 
was  a  party  to  the  suit.  The  order  of  distribution  had  not 
yet  been  made.  Milligan  knew,  at  the  time  he  made  the 
purchase,  that  the  title  to  the  land  was  in  Mrs.  Mallory 
at  the  time  of  her  death,  and  hence  was  then  in  her  legal 
heirs,  the  minor  defendants,  and  that  Mallory  had  only  a 
curtesy  interest  therein,  and  we  think  he  should  be  held 
to  have  had  full  knowledge  that  all  he  could  take  under 
his  purchase  was  such  interest  as  Mr.  Mallory  should  bo 
found,  upcm  the  final  order  of  confirmation  and  distribu- 
tion, to  have  had  at  the  time  of  the  entry  of  the  decree. 

His  second  contention  is  that  Mallorv  was  not  indebted 
to  the  estate.  It  is  true  that  at  that  time  he  was  not, 
strictly  speaking,  indebted  to  the  estate,  but  he  was  the 
principal  debtor  to  the  bank  upon  the  note  secured  by  the 
mortgage  of  his  wife.  Their  relations  then  were :  Mallory 
was  indebted  to  the  bank,  and  the  estate  was  surety  upon 
that  indebtedness.  Until  the  property  was  sold  by  reason 
of  Mallory 's  failure  to  pay  his  obligation,  the  relation  of 
debtor  and  creditor  did  not  exist,  but  as  soon  as  the  sale 
was  made  that  relation  arose,  and  he  then  became  such 
debtor. 

His  third  contention  is  that,  if  the  money  was  given  or 
loaned  to  Mallory  or  mingled  with  his  funds,  it  was  after- 
wards expended  by  him  in  making  i)ermanent  improve- 
ments upon  the  premises.  This  contention  is  not  sus- 
tained by  the  evidence. 

His  fourth  contention  is  that  more  than  four  years  had 
elapsed  since  the  money  was  given  or  loaned,  if  given  or 
loaned  at  all,  to  Mallory,  and  hence  was  barred  by  the 


584  NEBRASKA  REPORTS.  [VOL.  93 


Markcy  T.  Frenser. 


Statute  of  limitations.     This  contention  mnst  fail  for  the 
reasons  alwve  given  in  answer  to  his  st^cond  contention. 

A  careful  examination  of  the  record  fails  to  disclose  any 
error,  and  the  judgment  of  the  district  court  is  therefore 

Affirmed. 
Reese,  C.  J.,  Babnes  and  Rose,  JJ.,  concur. 
Lbtton,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Mattib  M.  Mackey,  appellee,  v.  John  N.  Frbnzer, 

APPELLANT. 

Filed  April  17,1913.    No.  17,141. 

Divorce:  Custody  of  Children:  Evidence:  Review.  Thla  appeal 
presents  only  the  question  of  fact  as  to  the  suflaciency  of  the  evi- 
dence to  support  the  decree,  and  upon  consideration  of  the  evi- 
dence the  order  of  the  district  court  is  affirmed. 

Appeal  from  tlie  district  court  for  Douglas  county: 
George  A.  Day,  Judcje.     Affirmed. 

Will  H,  Thompson,  for  appellant 

John  0.  Coichi  and  M.  O.  Cunninghajn,  contra^ 

Sedgwick,  J. 

lu  December,  1901.  the  plaintiff  obtained  a  divorce  from 
defendant  bv  the  decree  of  tlie  district  court  for  Douglas 
county.  There  were  three*  children,  a  girl  four  op  five 
years  old  at  tliat  time,  and  two  boys  a  little  older.  By 
the  decree  tlie  custody  of  the  girl  was  given  to  the  plaintiff^ 
and  the  boys  were  confided  to  the  care  of  the  defendant. 
The  plaintiflF  afterwards  married  Hiram  B.  Mackey,  and 
removed  from  Omaha  to  Minneapolis,  Minnesota.  She 
took  the  girl  with  her,  and  afterwards  it  seems  that  the 
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boys  left  their  father  and  were  with  her  at  Minneapolis. 
There  has  been  continual  disagreement  between  the  plain- 
tiff and  defendant  since  long  before  they  were  divorced. 
This  plaintiff  began  these  supplementary  proceedings  in 
the  district  court  for  Douglas  county  to  obtain  the  custody 
of  the  boys  also.  The  defendant  answered,  and  made  a 
cross-application  for  the  custody  of  the  girl.  Afterwards, 
and  before  the  hearing,  the  plaintiff  dismissed  her  applica- 
tion for  the  custody  of  the  boys,  and  the  matter  was  heard 
before  the  district  court  upon  the  defendant's  application 
for  the  custody  of  the  girl. 

The  ground  for  this  application  relied  upon  by  de- 
fendant appears  to  be  that  the  plaintiff  has  taken  the  girl 
out  of  the  jurisdiction  of  the  court,  and  that  the  plaintiff's 
present  husband,  Mr.  Mackey,  has  such  a  bad  character 
and  reputation  that  the  plaintiff's  home  is  an  unfit  place 
for  the  girl.  Mr.  Mackey  formerly  resided  at  Minden,  in 
this  state,  and  several  witnesses  who  knew  him  some  fiv<^ 
or  ten  years  ago  testified  that  he  was  addicted  to  the  use 
of  intoxicating  drinks,  and  accustomed  to  bad  associa- 
tions, and  tlie  use  of  vile  and  profane  language.  The 
plaintiff  admits  that  there  was  some  ground  for  complaint 
of  Mr.  Mackey  formerly,  and  testifies,  and  the  evidence 
tends  to  show,  that  Mr.  Mackev  for  several  vears  has  been 
an  industrious  and  quiet  man.  The  plaintiff  appears  to 
be  well  situated  in  her  present  home,  and  the  girl  has  suit- 
able surroundings  and  is  well  cared  for.  The  district 
court  found  that  it  wa.s  not  in  the  interest  of  the  girl  to 
take  her  from  the  custody  of  her  mother  under  the  exist- 
ing conditicms  and  circumstances,  and  that  the  fatlier  was 
not  so  well  situated  to  care  for  her  as  is  a  mother,  and 
confirmed  the  former  order  of  the  court  confiding  the 
custody  of  the  girl  to  the  mother.  We  are  satisfied  that 
the  evidence  justifies  this  conclusion,  and  the  order  of 
the  district  court  is  therefore 

Affirmed. 

Reese,  C.  J.,  Barnes  and  Letton,  J  J.,  concur. 
Rose,  Pawcett  and  Hamer,  JJ.,  not  sitting. 
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Buffalo  County,  appellee,  v.  Joel  Hull,  appellant. 

PiLBD  Afril  17,  1913.    No.  17,148. 

CoontlM:  Bbidois:  Liabilttt  of  ADJOiirnfo  Ck>UNTis8  fob  Repairs. 
The  liability  of  adjoining  counties  for  repairs  of  a  bridge  over  a 
stream  between  tbem  Is  fixed  by  statute,  and  it  is  within  the 
power  of  the  legislature  to  alter  or  amend  the  statute  in  that 
regard.  The  conditions  and  extent  of  the  liability  depend  upon 
the  statute  in  force  when  such  repairs  are  made  and  the  liability 
incurred. 

Appeal  from  the  district  court  for  Kearney  county: 
I  Tarry  S.  Duncan,  Judge.    Affirmed, 

Joel  Hull  and  Broion,  Bawter  d  Van  Dusen/tar  ap- 
)>ellant. 

E.  B.  McDermott,  contra. 

Sedgwick,  J. 

The  hridRc  in  question  was  built  in  1874.  In  1881,  in 
an  action  ])etween  tliese  two  counties  pending  in  this  court 
upon  appeal,  this  court  decided:  "That  the  bridge  being 
constructed  by  BuflFalo  county  alone,  Kearney  county 
could  not  be  compelled  to  aid  in  keeping  it  in  repair." 
State  V.  Kearney  Comity,  12  Neb.  6.  The  court  in  the 
opinion  recited  tlie  statute  of  1879,  which  appears  to  con- 
template that  the  adjoining  counties  should  be  equally 
liable  for  repairs,  whether  the  bridge  was  built  by  them 
jointly  or  not,  which  statute  was  in  force  at  the  time  the 
bridge  was  built,  and  then  refers  to  the  amendment  of 
1881,  "limiting  its  application  to  bridges  which  have  been 
built,  or  may  hereafter  be  built  by  co-operation  of  two 
counties  separated  by  a  stream."  It  was  lield  that  this 
amendment,  although  enacted  after  the  bridge  was  built, 
was  api>lic*able.  Afterwards  the  statute  was  again 
amended,  and,  as  construed  by  this  court,  makes  the 
adjoining  counties  equally  liable  for  repairs,  whether  the 
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It  by  them  jointly  i>r  not.     Caits  County  v. 

fi3  Neb.  813,  C6  Neb.  47fi,  72  Neb.  93;  Iske 
?b.  278;  Flaline  County  v.  Gage  County,  66 
'/r  County  v.  Saunders  County.  77  Neb.  78T. 
fisions  and  the  decision  in  State  v.  Kearney 

these  counties  were  made  jointly  liable  for 
this  bridge  by  this  last  amendment  of  the 
894  Buffalo  county  made  repairs  to  the 
raplying  with  the  last  stated  amendment  to 
emanded   that  Kearney  county   contribute 

expenses,  which  that  county  refused  to  do. 
IS  obtained  in  the  district  court  for  Kearney 
3on  appeal  to  this  court  was  affirmed,  and 
lat  Keiirney  county  was  liable  to  Buffalo 
half  of  the  repairs  made  by  Buffalo  county. 
</  V.  Kearney  County.  83  Neb.  5J>0.  After- 
missionops  of  Kearney  county  levied  a  tax 
nt  of  the  judgment,  and  after  tlie  money 
:)le  for  tliat  purpose  this  plaintiff  county 
ur  request  with  the  hoard  of  supt^rvisors  of 
ounty  for  the  issuance  of  tiie  warrant  upon 
."  This  defendant,  Joel  Hull,  appears  to 
posted  from  tiie  first  in  preventing  the  col- 
^earney  county  of  any  part  of  the  expenses 
lis  bridge,  and  appears  from  the  pleading 
n  tliis  case  to  still  oontcud  that  Kearney 
liable  therefor.  The  petition  in  this  case 
laid  claim  is  still  pending  before  the  said 
irisops  of  said  Kearney  county  for  its  action 
iring  a  warrant  drawn  upon  said  judgment 
nt  thereof;     •     •     •     that  said  Joel  Hull, 

alert,  is  awaiting  the  action  of  said  board 
ireatens  to  appeal  from  said  action,"  The 
asks  for  a  temporary  injunction  "restrain- 
oel  Hull,  his  agents,  employees,  attorneys 
tes  from  attempting  to  perfect  an  appeal 
n  of  said  board  in  ordering  said  warrant 
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drawn  as  aforoBaid."  Upon  trial  in  the  district  conrt  the 
injunction  was  granted  as  prayed,  and  the  defendant  has 
ap])oaled  to  this  court. 

We  have  concluded  to  waive  the  question  whether  any 
injunction  was  necessary  to  prevent  the  defendant  from 
taking  an  appeal,  or  whether  the  county  board  should 
order  the  warrant  drawn  without  regard  to  any  action 
tliat  might  be  taken  by  the  defendant,  and  determine  the  - 
matter  upon  the  contentions  of  the  defendant  in  the  brief. 
It  seems  to  be  contended  that  the  first  decision  of  this 
court  in  f>tate  v.  Kearney  County,  12  Neb.  6,  became  r€9 
adjudicata  of  the  whole  matter,  and  that  therefore  the 
petition  in  the  subscciuent  action,  in  which  judgment  was 
rendered  in  favor  of  Ttuffalo  county,  and  affirmed  in 
Buffalo  County  v.  Kearney  County^  83  Neb.  550,  stated 
no  cause  of  action,  and  that  it  follows  that  the  judgment 
of  the  district  (*ourt  in  favor  of  Buffalo  county  and  of  this 
court  in  affirming  that  judgment  are  void,  and  the  defend- 
ant, as  a  taxpayer  of  Kearney  county,  should  prevent  the 
payment  by  that  county  for  any  such  repairs.  His  zeal 
is  commendable,  but  his  reasoning  is  unsound.  If  the 
legislature  could  not  amend  the  statute  so  as  to  change 
the  liability  for  repairs  incurred  subsequent  to  such 
change,  then  the  act  of  1879,  winch  was  in  force  when. 
the  bridge  was  built,  would  control,  and  under  that  act, 
as  said  in  the  case  relied  upon  by  defendant,  the  liability 
for  repairs  would  be  the  same  as  it  has  since  been  held  to 
be  under  the  present  statute.  The  liability  of  adjoining 
C(muties  for  repairs  of  a  bridge  over  a  stream  between 
them  is  fixed  by  statute,  and  it  is  within  the  power  of  the 
legislature  to  alter  or  amend  the  statute  in  that  r^ard. 
The  conditions  and  extent  of  the  liability  depend  upon  the 
statute  in  force  when  such  repairs  are  made  and  the  lia- 
bility incurred.  A  consideration  of  the  foregoing  facts 
and  the  present  condition  of  the  statute,  as  construed  by 
the  later  decisions  of  this  court  above  cited,  is,  we  think, 
sufficient  reason  for  concluding  that  the  contention  of  the 
defendant  is  unsound. 


J 
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jndguient  of  the  district  cOurt  is  therefore 

Afpibmbd. 
SE,  C.  J.,  Babnes  and  Letton,  JJ.,  concur. 
3,  Fawcett  and  Hameb,  JJ.,  not  sitting. 


IN  H.  Mdbten,  ArPEi.i,EE,  v.  Albbet  F.  Gabbb, 
appellant. 

PnJB  ApRit  17,  1913,    No.  17,157. 

Trial:  Timk  poh  Fn.itiG  Motion:  Affidavit.  The  motion  for 
w  trial  In  district  court  muat  be  died  before  tbe  adjournment 
the  term  at  which  the  verdict  was  rendered,  unless  unavoldablj' 
tvented.  An  affidavit  stating  generally  that  the  defendant  had 
ison  to  believe,  and  did  believe,  that  the  term  would  continue 
iger.  without  stating  the  conditions  and  circumstances  leading 
■ucb  belief,  will  not  lustlfy  delay  In  filing  the  motion, 
and  Slander:  Pi.eadino:  Etuenck.  The  defendant  in  an 
:)o&  for  slander  cannot,  in  mitigation  of  damages,  give  evi- 
nce tending  to  prove  tbe  truth  of  the  alleged  defamatory  charge 
der  a  general  dental.    Such  facts  must  be  alleged  in  the  answer. 

BAL  from  the  distriot  court  for  Fillmore  county : 
1  G.  HUED,  JuiKJB.     Affirmed. 

'.don  &  Peterson  and  H.  P.  WUson,  for  appellant. 

rles  U.  Bloan,  Frank  W.  Sloan  and  J.  J.  Burke, 


BWICK,  J. 

plaintiff  recovered  a  verdict  and  judgment  against 
fendant  for  |1,000  damages  in  the  district  court  for 
>re  county  in  an  action  for  slander.  The  slanderous 
used,  as  alleged  in  tlie  petition,  were,  "He  stole  my 
and  in  tbe  second  eonnt,  "Murten  stole  700  bushels 
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of  corn."    The  answer  was  a  general  denial.    Two  ques-  ^ 

tions  are  presented  by  this  appeal.  j 

1.  The  motion  for  new  trial  was  filed  after  the  adjonrn- 
ment  of  the  term,  but  within  three  days  after  the  verdict 
was  rendered.  The  motion  was  stricken  from  the*  files, 
and  tlie  defendant  urges  this  ruling  as  the  first  ground 
for  reversal.  Section  316  of  the  code  is  as  follows:  "The 
ai>plication  for  a  new  trial  must  be  made  at  the  term  the 
verdict,  report,  or  decision  is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence  material  for  the 
party  applying,  which  he  could  not  with  reasonable  dili- 
gence have  discovered  and  produced  at  the  trial,  shall  be 
witliin  tliree  days  after  the  verdict  or  decision  was 
rendered,  unless  unavoidably  prevented."  One  of  the 
attcu^neys  for  the  defendant  filed  his  affidavit  at  the  hear- 
ing, in  which  he  testified  that  the  court  adjourned  she  die 
on  tlie  15th  day  of  December,  1910,  and  that  on  the  next 
dav  tlie  defendant  filed  his  motion  for  a  new  trial.  The 
verdict  was  rendered  in  the  afternoon  of  the  14th  dav  of 
DecenibcT.  That  neither  the  affiant  nor  either  of  the 
attornevs  for  defendant  were  in  tlie  courtroom  at  the  time 
the  verdict  was  rendered,  but  the  affiant  was  informed  of 
the  nature  and  effect  of  the  verdict  during  the  afternoon 
of  the  day  it  was  rendered,  and  then  notified  the  court 
that  he  would  prepare  and  file  a  motion  for  a  new  trial ; 
tliat  the  other  attornev  for  the  defendant  "returned  to 
r.incoln  the  morning  of  December  14;"  that  other  matters 
kept  affiant  busy  for  a  time,  and,  during  the  latter  part 
of  the  afternoon  and  evening,  he  prepared  the  motion  for 
a  new  trial,  which  was  later  filed;  that  he  had  reason  to 
think,  and  did  think,  that  the  court  would  be  in  sessioa 
December  14  and  15  from  the  apparent  amount  of  busi- 
ness in  sight.  His  affidavit  continues:  "That  when  I  had 
finished  the  preparation  of  said  motion  for  new  trial,  it 
was  past  the  closing  hour  for  the  office  of  the  clerk  of  this 
said  court,  and  that  said  office  was  closed;  that  I  was 
called  out  of  town  during  said  night,  leaving  Fillmore 
county  about  3  o'olock  A.  M.  Dec.  15,  and  did  not  return 
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and  Geneva  until  between  8  and  9  P.  M.  of 
1  day;  that  on  tbe  morning  of  Dec.  16, 1910, 

office  of  said  clerk  of  this  court  to  file  said 
w  trial,  and  there  and  then  learned  for  the 
t  tliis  honorable,  court  had  adjourned  sine 
910;  that  I  thereupon  filed  said  motion  for 
support  of  which  this  affidavit  is  made  and 
he  said  motion  was  made  in  good  faith, 
believed,  and  from  the  amount  of  business 
fore  the  oi>Hrt  I  had  reason  to  believe,  that 
lid  still  be  in  session  December  16,  1910; 
less  that  I  was  called  out  of  the  county  on 

of  great  importance  and  oecessitated  im- 
tion.  and  that  I  returned  by  the  first  train 
it  was  attended  to."  The  words  of  the 
ess  unavoidably  prevented,"  undoubtedly 
requirements  of  the  section,  and  the  question 
nder  this  evidence,  the  defendant  was  un- 
rented  from  filing  his  motion  before  the  ad- 

the  term.  The  intention  of  the  statute  is 
ordinary  circumstances,  a  cause  shall  he 
lined  at  the  term  at  which  it  is  tried.     If 

made  for  another  trial,  the  requirement  is 
mptly  done,  and  this  is  a  matter  of  impor- 
tnt  unnecessary  delay,  especially  in  counties 
>  short  terms  are  held  in  each  year.     If  the 

heard  until  a  subsequent  term,  six  months 
idded  to  the  law's  delay.  It  appears  from 
:'8  evidence  that  the  motion  was  prepared 
Di  adjourned.  The  defendant's  attorney  says 
reason  to  believe,  and  did  believe,  that  the 
continue  for  two  days.  He  does  not  state 
ons  were  for  so  believing,  nor  does  he  show 
:.  or  any  of  its  officers  were  of  that  opinion, 
rery  reluctant  to  deprive  a  litigant  of  a  hear- 
nierits  of  his  case,  but  unless  the  provisions 
,  which  are  intended  to  prevent  unnecessary 
drain isti'ation  of  justice,  are  enforced  by  the 
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court,  it  will  be  within  the  power  of  any  litigant  to  con- 
tinue the  litigation  almost  without  end.  •  If  the  defend- 
ant's motion  could  have  been  filed  before  the  adjournment 
by  the  exercise  of  ordinary  care  and  caution,  it  could  not 
be  said  that  he  was  unavoidably  prevented.  The  trial- 
court  knew  the  existing  conditions,  which  are  not  dis- 
closed in  this  affidavit,  and  we  cannot  say  that  it  erred 
in  striking  this  motion  from  the  files. 

2.  The  defendant's  brief  is  devoted  principally  to  the 
discussion  of  the  ruling  of  the  trial  court  in  excluding 
testimony  offered  by  defendant  in  mitigation  of  damages. 
Tlie  question  is  so  well  jn'osented,  and  is  of  so  much  im- 
portance, that  we  have  considered  it,  although  it  is  not  a 
matter  that  could  be  presented  to  this  court  on  ajipeal  in 
the  absence  of  a  motion  for  new  trial.  The  answer,  as 
we  have  already  stated,  was  a  general  denial.  There  was 
no  allegation  of  the  truth  of  the  matters  charged  an 
slanderous.  The  defendant  offered  t-o  prove  that  the  plain- 
tiff was  his  tenant,  and  as  such  had  farmed  the  defendant's 
land;  that  some  controversy  had  arisen  between  them  as 
to  the  proper  divisi<m  of  the  crops,  and  that  they  had 
compromised  that  controversy  by  making  an  actual  divi- 
sion uptm  the  ground,  and  that  afterwards  the  plaintiff 
had  taken  a  part  of  the  corn  belonging  to  the  defendant 
under  that  agreement.  Section  1246  of  the  criminal  code 
provides:  "If  any  .tenant  or  lessee  shall  without  the  con- 
sent of  his  landlord  take,  embezzle,  dispose  of  or  convert 
to  his  own  use  the  share  or  portion  or  any  part  thereof  of 
the  crop  or  products  belonging  to  bis  landlord,  with  in- 
tent to  defraud  the  landlord  thereof,  such  person  or  per- 
sons shall  be  punished  in  the  manner  prescribed  by  law 
for  feloniously  st(»aling  property  of  the  value  of  the  article 
or  articles  so  embezzled,  t^iken,  disposed  of  or  so  con- 
verted." If  the  defendant  could  prove  that  the  plaintiff 
had  been  guilty  under  this  section  of  the  statute,  the  tiuith 
of  the  alleged  slanderous  charge  wcmld  be  established.  It 
is  conceded  that  the  truth  of  the  matter  charged  as  de- 
famatory cannot  be  proved  as  a  complete  defense  under  a 
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general  denial,  but  it  is  insisted  that  the  same  facts  may 
be  proved  as  mitigating  circumstances  to  reduce  the 
amount  of  damages.  It  appears  that  the  rule  at  common 
law  was  that  under  a  general  denial,  and  without  the  plea 
of  justification,  evidence  might  be  received  In  mitigation 
of  damages,  unless  it  tended  to  prove  the  truth  of  the 
slanderous  words.  The  defendant  was  not  allowed  to 
prove  the  truth  of  the  slanderous  words  without  pleading 
it,  because  that  would  operate  as  a  surprise  to  the  plain- 
tiff, and  so  it  was  generally  held  that  evidence  which 
tended  to  prove  the  truth  of  the  slanderous  words  could 
not  be  admitted  under  a  general  denial.  Other  evidence 
in  mitigation  of  damages  was  allowed  under  a  general 
denial,  but  all  evidence  which  tended  to  prove  the  truth 
of  the  alleged  slanderous  words  w^as  excluded,  unless  the 
answer  alleged  the  truth  of  the  charge  and  offered  the  evi- 
dence in  support  of  that  allegation.  From  these  rules  the 
technical  holding  was  derived  that  the  defendant  must 
admit  uttering  the  slanderous  words  of  and  concerning 
the  plaintiff,  and  allege  the  truth  as  a  defense,  or  he  was 
not  allowed  to  introduce  any  evidence  tending  to  prove 
the  truth  of  the  defamatory  charge.  These  rules  of  com- 
mon law  in  protecting  the  plaintiff  against  surprise  placed 
a  hardship  upon  the  defendant.  If  the  defendant  ad- 
mitted that  he  spoke  the  alleged  slanderous  words,  there 
was  but  one  defense  open  to  him — ^he  must  allege  and 
prove  that  the  words  spoken  were  true  of  the  plaintiff. 
Under  the  code  the  defendant  is  better  protected.  He 
may  admit  the  speaking  of  the  alleged  slanderous  words 
and  that  they  are  not  true  of  the  plaintiff,  and  yet  he  may 
prove  in  mitigation  of  damages  facts  and  circumstances 
tending  to  show  that  the  alleged  slanderous  words  were 
true,  and  that  he  acted  in  good  faith  upon  the  honest  belief 
that  they  were  true.  So  far  we  fully  agree  with  the  con- 
tentions of  the  defendant.  The  question  still  remains:  Is 
the  defendant  entitled  to  make  such  defense  without  plead- 
ing it  in  his  answer?  Can  he  make  such  defense  under  a 
general  denial?  Sections  131  and  132  of  the  code  are  as 
41 
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follows:  "Section  131.  In  an  action  for  a  libel  or  slander, 
it  shall  be  suflBcient  to  state,  generally,  that  the  defama- 
tory matter  was  published  or  spoken  of  the  plaintiff,  and 
if  the  allegation  be  denied,  the  plaintiff  must  prove  on  the 
trial  the  facts,  shoAving  that  the  defamatory  matter  was 
published  or  si)oken  of  him.  Section  132.  In  the  actions 
mentioned  in  the  last  section,  the  defendant  may  allege  the 
trutli  of  the  matter  charged  as  defamatory,  and  may  prove 
the  same,  and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages,  or  he  may  prove  either.''  In  New 
York  and  other  code  states  the  language  of  the  statute  is 
a  little  more  definite  than  our  section  132.  "The  defend- 
ant may,  in  his  answer,  allege  both  the  truth  of  the  matter 
charged  as  defamatory,  and  any  mitigating  circumstances, 
to  reduce  the  amount  of  damages.''  N.  Y.  CJode  (Rev.  ed. 
1859)  sec.  165.  The  section  of  our  code  provides  that  he 
"may  allege  the  truth  of  the  matter  charged  as  defama- 
tory, and  may*  prove  the  same,  and  any  mitigating  circum- 
stances." Under  the  language  of  the  Ne^v  York  statute,  it 
would  appear  that  there  could  be  no  doubt  that  it  would 
be  necessary  to  plead  the  mitigating  circumstances,  and 
we  think  that,  considering  the  conditions  that  existed, 
and  the  evil  that  it  was  proposed  to  remedy,  the  language 
of  our  code  must  have  the  same  construction.  It  follows 
that  if  the  defendant,  in  mitigation  of  damages,  intended 
to  rely  upon  circumstances  which  led  him  to  believe  that 
the  plaintiff  was  guilty  of  the  matter  charged,  he  should 
plead  those  facts  and  circumstances,  and  such  evidence 
cannot  be  admitted  under  a  general  denial.  There  was 
no  offer  to  amend  the  ansxv'er,  and  the  trial  court  was 
right  in  excluding  the  evidence. 

The  judgment  of  the  district  court  is 

Affibmed. 

Reese,  C.  J.,  Barnes  and  Letton,  JJ.,  concur. 

Rose,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


i 
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Daniel  W.  Wildsb  bt  al.,  appellees,  v.  R.  J.  Millabd> 

APPELLANT. 
Fujcd  Apbil  17,  1913.    No.  17,164. 

1.  Accord  ai^d  Sati^factioii:  Pleading,  and  Proof.  The  defense  of  ac- 
cord and  eatlsfactlon  Is  not  sustained,  without  allegations  and 
proof  that  there  was  a  substantial  difference  between  the  parties 
as  to  the  amount  due,  and  that  the  accord  and  satisfaction  was  in 
settlement  thereof. 

t.  Money  Beceived:  Misapplication  of  Funds  bt  Attobnet.  If  money 
is  paid  to  an  attorney  at  law  upon  a  claim  of  a  third  party,  and 
the  attorney  so  receives  and  receipts  for  the  same;  he  cannot 
withhold  the  money  from  the  creditor  upon  whose  claim  it  was 
paid,  upon  the  ground  that  he  is  also  a  creditor  of  the  person 
paying  the  money. 

3. :  :  Estoppel,  If  oral  evidence  is  received,  without  ob- 
jection, that  the  plaintiffs  were  acting  as  executors  of  the  will  of 
a  deceased  person,  and  as  such  had  possession  of  a  note  payable 
to  the  decedent  as  a  part  of  her  estate,  and  placed  the  same  in 
the  hands  of  the  defendant,  such  evidence  shows  a  prima  facie 
right  in  the  plaintiffs  to  the  proceeds  of  the  note,  and  the  de- 
fendant cannot  resist  their  right. on  the  ground  that  their  letters 
testamentary  are  not  properly  sealed. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves,  Judge.    Affirmed. 

Wilbur  F.  Bryant  aud  H.  E.  Burkett,  for  appellant. 

J.  C.  Robinson  and  George  W.  Wiltse,  contra. 

Sedgwick,*.X 

Samuel  Wilder  was  engaged  in  the  mercantile  business 
in  the  town  of  Hartington,  and  became  financially  iem- 
tinrrasHsed  and  assigned  his  property  to  trustees  for  the 
benefit  of  his  creditors.  He  was  indebted  to  Mrs.  Erwin 
upon  his  promissory  note.  The  trustees  reduced  the 
i'uisets  to  money  and  applied  it  pro  rata  upon  the  liabili- 
ties of  Mr.  Wilder.  Sirs.  P>win  was  formerly  a  resident 
of  Kansas,  and  had  died  there,  and  the  executors  of  her 
will  had  placed  her  note  in  the  hands  of  an  attorney  at 


o96  NEBRASKA  REPORTS.  [Vol.93 


Wilder  T.MilUrd. 


Hiawatha,  Kansas.  The  trustees  of  Mr.  Wilder  requested 
tins  attorney  to  forward  the  note  to  a  bank,  or  to  this  de- 
fendant, so  that  the  trustees  might  inspect  the  same  before 
making  payment.  Pursuant  to  that  request,  the  note  was 
forwarded  to  the  defendant,  and  one  of  the  trustees,  after 
inspecting  the  note,  paid  to  the  defendant  in  two  several 
payments  the  amount  applicable  upon  the  Erwin  note. 
The  defendant  paid  over  to  the  attorney  of  the  executors 
a  part  of  the  money,  and  retained  |500  thereof.  This 
action  was  brouglit  in  the  district  court  for  Cedar  county 
to  recover  this  $500.  There  was  a  verdict  and  judgment 
for  plaintiffs,  and  defendant  has  appealed. 

The  defendant's  answer  in  the  case  apparently  fails  to 
state  any  defense.  He  admits  the  receipt  of  the  note  as 
belonging  to  tlie  executors,  and  also  the  receipt  of  the 
money  thereon,  and  alleges  that  the  amount  w^hich  he  paid 
to  the  attornev  for  the  executors  was  received  as  a  full 
settlement  between  them  and  himself.  He  does  not  allege 
any  indebtedness  to  him  of  the  executors  or  of  the  estate 
which  they  represented,  or  any  facts  from  which  such  in- 
debtedness, or  claim  of  indebtedness,  or  any  other  indebt- 
edness could  be  found.  The  answer  fails  to  show  any 
ground  for  any  accord  and  satisfaction,  or  compromise. 
This  objection  to  the  answer  does  not  seem  to  have  been 
insisted  upon,  and  the  evidence  of  both  parties  was  taken 
in  full.  This  evidence  entirely  fails  to  make  any  defense 
to  the  plaintiff's  action.  It  is  not  denied  that  the  note 
was  received  by  the  defendant  solely  for  the  purpose  of 
allowing  the  trustees  to  inspect  the  same.  Ther6  is  no 
evidence  that  the  executors  or  the  estate  which  they  repre- 
sented were  indebted  in  any  amount  to  this  defendant. 
The  defendant  offered  to  prove  that  Wilder  was  indebted 
to  him,  but  this  evidence  was  properly  excluded  by  the 
court.  The  defendant's  receipts  to  the  trustees  recite  that 
the  money  was  paid  by  the  trustees  upon  the  Erwin  claim, 
and  the  defendant,  having  so  received  it,  could  not  of 
course  apply  it  upon  his  own  claim  against  the  same 
debtor. 
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The  objection  tliat  tlie  letters  testamentary  of  the  plain- 
iffB  which  were  offered  in  evidence  do  not  show  the  im- 
iressioD  of  the  seal  of  the  court  appointing  them  is  witb- 
ut  merit.  The  defendant  is  not  in  a  good  position  to 
ake  advantage  of  any  such  irregularity,  having  received 
be  note  from  them  in  their  official  capacity,  and  not 
aving  made  any  such  objection  until  this  suit  waa 
rought.  The  executors  (so  *Mlled  in  the  letters  testa- 
lentary  and  other  papers)  vt^re  husband  and  wife,  and 
ne  of  them  testified  that  she  had  the  note  in  question  as 
xecutrix  of  the  will  of  the  deceased,  to  whom  it  was  pay- 
ble,  and  held  the  «ame  as  part  of  her  estate.  In  that 
apaeity  she  caused  the  note  to  be  placed  in  the  hands  of 
efendant,  and,  for  the  purpose  of  this  action,  no  other 
ridenoe  of  the  right  of  these  plaintiffs  to  represent  the 
state  of  the  deceased  was  necessary;  The  district  court 
lionld  have  instructed  the  jury  to  find  a  verdict  in  favor 
f  the  piaintiffs,  and  did  substantially  do  bo,  if  the  in- 
Tuctions  are  rightly  construed. 

The  judgment  of  the  district  court  la 

Affibmhd. 

Bbbsb,  C,  J.,  Barnes  and  Lbtton,  JJ.,  concur. 

Boss,  Fawcett  and  Hamgb,  JJ.,  not  sitting. 


JosKPH  Alter  bt  al.,  appellants,  v.  W.  O.  Skilbs, 
appellee. 

FnxD  Aprit.  17,  1913.    No.  16,S6S. 

Jury,  Actlona  TriEible  hj.  A  lav  action  Is  not  triable  without  a 
Jury  because  there  are  issues  Incidental  to.  or  elemental  of,  the 
main  one  which  are  equitable  In  their  nature.  Lett  v.  Hammond, 
S9  Neb.  339. 

Appeal:  Trial  bt  Jurt:  Waivrr.  Where  the  defendant  alleged  ty 
way  of  answer  that  there  was  a  mistake  in  glvlnE  the  note  sued 
on  because  It  Included  a  larger  amount  than  was  due,  plaintiffs 
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and  defendant  each  had  a  right  to  have  the  question  of  the  Bito- 
take  submitted  to  the  court  and  tried  by  the  court  without  a 
Jury,  but,  if  they  waived  such  right  by  actually  trying  the  facts 
to  a  Jury  and  by  requesting  the  court  to  submit  suck  fact  to  ttM 
Jury,  it  is  too  late  to  complaio  after  the  verdict  is  renOesvd. 

Appeal  from  the  district  court  for  Harlan  cooDty: 
Habby  S.  Dungan,  Judgs.    Affirmed. 

Thomas  d  SheTburn,  for  api>ellanta 

John  Everson,  contra. 

Hamer,  J. 

The  original  action  was  bronght  in  the  connty  comrt  of 
Harlan  county.  The  plaintiffs,  who  are  appellants  in  thk 
court,  sued  upon  two  causes  of  action ;  the  first  cause  being 
upon  a  note  for  $188.60^  bearing  date  May  5, 1904,  drawii^ 
interest  at  10  per  cent,  from  date,  and  amounting,  witt 
interest,  at  the  time  of  the  trial  to  about  fSOO.  For  a 
second  en  use  of  action  the  plaintiffs  declared  npon  an 
account  for  goods  sold  and  delivered,  and  amouutiiic  to 
$41.85. 

The  defendant  by  his  answer  admits  the  execution  and 
delivery  of  the  note  sued  on,  and  admits  that  at  the  thne 
of  the  execution  of  the  note  he  was  indebted  to  the  plain- 
tiffs upon  an  old  note  for  f 61  and  for  certain  merchandise, 
and  alleges  a  statement  of  the  account  between  the  plain- 
tiffs and  himself,  including  the  old  note.  The  items  of 
charges  against  the  defendant,  according  to  his  own  state- 
ment, cover  the  note  of  |61  and  interest  on  the  same, 
certain  amounts  for  a  cultivator,  a  disc,  a  scoopboard, 
some  fence,  and  some  posts,  and  a  lumber  bill  for  a  barn, 
making  a  total  of  f272.23  charges  against  the  defendant, 
according  to  his  own  account.  Also,  the  defendant  then 
claimed  credit  for  cash  paid  on  the  account,  |5;  for  an  old 
wagon  sold  to  plaintiffs,  and  which  should  be  ciedited  oji 
the  account,  fl5;  for  cash  paid  on  the  account,  f60;  for 
the  third  payment  of  cash,  *30;  and  for  a  fourth  cash  pay- 
ment, |50.  On  the  account  to  the  plaintiffs  the  deftodant 
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olaimed  an  indebtedness  to  the  plaintiffs  on  several  items 
amounting,  when  taken  together,  to  |19.40.  He  claimed 
a  total  indebtedness  to  the  plaintiffs  of  (291.63,  and  that 
he  should  be  credited  with  J150,  leaving  a  balance  unpaid 
of  f  141.63.  While  the  answer  admits  that  the  defendant 
executed  and  delivered  the  note  described  in  the  first  cause 
of  action,  it  says  that  at  the  time  of  signing  the  note  de- 
fendant was  unable  to  read  or  write,  and  so  relied  upon 
the  representations  of  the  plaintiff  Joseph  Alter,  as  to 
the  correctness  of  the  amount;  that  at  the  time  he  was 
(#wing  said  plaintiffs  upon  said  old  note,  which  was  then 
past  due,  and  for  certain  merchandise;  that  Alter  wrote 
up  the  note  sued  on  and  presented  it  to  the  defendant  for 
his  approval,  and  that  the  defendant  was  unable  to  com* 
pute  the  amount  due;  and  that  the  defendant  informed 
plaintiff  Joseph  Alter  that  the  amount  stated  in  the  note 
was  incorrect,  and  that  Alter  agreed  that,  if  it  was  in- 
correct, he  was  willing  to  correct  it,  and  was  willing  to 
correct  any  error  that  might  be  made  in  the  computation, 
and  thereupon  the  defendant  permitted  his  signature  to 
be  attached  to  the  note;  that  said  note  was  in  excess  of 
the  amount  due  "to  the  extent  of  f85,  or  more;"  that  it 
(the  note)  also  included  certain  items  which  the  defend- 
ant was  informed  and  believed  belonged  to  D.  A.  Mc- 
CuUoch,  who  was  a  former  partner  of  said  Joseph  Alter. 
Also,  for  answer  to  the  second  cause  of  action,  the  de- 
fendant admits  purchasing  and  receiving  from  the  plain- 
tiffs the  items  set  forth  in  a  certain  schedule,  marked 
exhibit  "A";  and  alleged  payment  on  the  schedule  to  the 
amount  of  $150 ;  and  claimed  that  the  plaintiffs  had  failed 
to  give  credit  therefor  upon  "the  indebtedness  due  to  the 
plaintiffs.  It  may  not  be  very  clearly  stated,  but  a  liberal 
and  reasonable  interpretation  of  the  first  clause  of  the 
answer  would  seem  to  be  that  there  was  a  mistake  made 
in  giving  the  note,  and  that  it  was  given  for  a  greater  sum 
than  the  amount  actually  due. 

The  prayer  of  the  plaintiffs  was  for  a  judgment  for 
1341.96.    The  r^ply  to  the  defendant's  answer  was  a 
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general  denial.  It  was  not  alleged  in  the  reply  that  there 
was  any  bar  to  proving  the  new  matter  because  to  do  so 
was  an  attempt  to  controvert  a  written  contract  with  oral 
evidence,  but  the  defendant  had  notice,  by  the  reply  filed 
by  the  plaintiffs,  that  when  he  attempted  to  prove  the 
things  set  up  in  his  answer  he  would  be  met  with  evidence 
that  the  alleged  facts  contained  in  the  answer  were  un- 
true. Upon  a  trial  to  a  jury,  a  verdict  was  rendered  in 
favor  of  the  plaintiffs  for  |215.10,  and  judgment  was 
rendered  on  the  verdict. 

It  is  contended  by  the  plaintiffs  that  they  should  have 
recovered  on  their  first  cause  of  action  the  full  amount  ■! 

claimed  by  them,  and  that  the  evidence  is  insufficient  to 
prevent  a  complete  recovery  upon  the  note;  also,  that  the  | 

parties  had  a  series  of  transactions  prior  to  the  date  of 
the  note,  and  that  the  giving  of  the  note  merged  all  of  the 
indebtedness  of  the  defendant  to  the  plaintiffs  into  the 
one  note ;  that  the  defense  is,  in  effect,  a  statement  of  the 
account,  including  the  old  note  and  various  articles  of 
merchandise^  and  that,  as  it  fails  to  allege  fraud,  duress 
or  mistake,  the  defendant  is  estopped  to  deny  the  terms 
of  the  note.  The  plaintiffs  cite  Dehmey  v.  Linder,  22 
Neb.  280. 

In  a  trial  of  the  case,  while  there  was  at  first  an  effort 
upon  the  part  of  the  plaintiffs  to  exclude  the  evidence  | 

offered  on  behalf  of  the  defendant,  finally  the  parties  seem 
by  mutual  agreement  to  have  gone  behind  the  note  and  to 
have  made  inquiry  concerning  the  correctness  of  the 
amount  tliat  was  due  at  the  time  the  note  was  given  and 
for  which  it  was  given. 

It  is  contended  now  that  the  district  court  erred  in  ad- 
mitting evidence,  over  the  objections  of  the  plaintiffs, 
tending  to  alter  or  vary  the  terms  of  the  note  sued  upon; 
but  this  cannot  be  correct,  if  the  answer  quoted  sets  forth 
that  there  was  a  mistake  in  the  amount  for  which  the  note 
was  given,  and  we  think  that  it  does.  There  is  therefore 
in  this  case  no  effort  to  dispute  a  contract  in  writing  with 
oral  evidence,  and  the  contention  of  plaintiffs  is  not  ap- 
plicable to  the  case  which  they  present. 


J 
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ne  of  the  plaiutid's,  Jlr.  Alter,  testified  directly  that 
(imputed  tlie  amount  due  from  the  defendant  and  on 
notes  whioli  he  held  which  were  then  paat  doe.  The 
ndant  ohjectefl  and  excepted.  As  long  as  the  plain- 
went  into  the  general  account  of  the  amount  due 
1  the  defendant  to  the  plaintiffs,  including  the  note, 
had  no  right  to  object  because  the  defendant  went 
the  same  thing.  The  plaintiff  Joseph  Alter  gave  it 
is  opinion  that  one  note,  "I  think  a  part  of  two  notes 
lor?  (were)  taken  into  this  note."  Mr.  Joseph  Alter 
ifled  that,  if  it  was  not  fignred  up  right,  he  wanted  to 
e  it  right.  Thi.s  was  a  proper  sentiment,  hut  it  shows 
they  {the  plaintiffs  and  the  defendant)  were  not  at- 
[)ting  to  stand  strictly  up(m  the  rule  contended  for  by 
plaintiffs.  The  case  seems  to  have  proceeded,  upoo 
I  sides,  upon  the  theory  that  the  consideration  of  the 
i  was  to  be  looked  into  and  considered  and  that  the 
ition  was  to  be  determined  as  to  whether  the  note  had 
I  given  for  too  much. 

n  examination  of  the  defendant's  evidence  will  show 
the  defendant  went  into  the  qnestion  as  to  what  was 
lally  due  on  the  note  at  the  time  it  was  given.  They 
i  plaintiff  Joseph  Alter  and  the  defendant)  seem  to 
i  gone  over  to  the  plaintiffs'  office,  where  it  is  claimed 
he  defendant  that  the  plaintiff  Joseph  Alter  told  him 
i  defendant) :  "You  have  got  to  pay  |80  for  Frank." 
nk  was  the  defendant's  hpother.  The  defendant  was 
:d,  and  answered,  without  objection,  that  the  note  sued 
nchided  the  *Gt  note  wliich  it  was  to  renew.  The  de- 
lant  also  testified  that  he  let  Joe  Alter  have  an  old 
on,  for  which  he  was  to  have  credit,  and  that  he  never 
ived  it.  The  defendant  also  testified  that  he  paid  cash 
ne  time  to  the  plaintiffs,  $.^,  and  at  another  he  delivered 
le  plaintiffs  an  old  wagon  worth  ¥15,  for  which  he  was 
ave  crediti  and  tliat  he  never  received  the  same;  also, 
;  lie  paid  f  130  on  the  lumber  bill ;  also,  that  he  got  him- 
certain  articles,  including  twine.  Also,  he  was  asked  to 
ify  whether  the  plaintiffs  had  any  other  note  than  the 
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|61  note  at  the  time  the  note  in  suit  was  given.  On  cross- 
examination  by  counsel  for  the  plaintiffs,  the  defendant 
testified  that  he  did  not  look  at  the  acconnt  or  note  on  the 
day  the  note  sue<l  on  was  given.  It  seems  to  be  clearly 
apparent  that  at  the  time  the  note  was  given,  upon  which 
suit  was  brought,  there  was  a  controversy  as  to  the  amount 
due;  that  the  defendant  always  questioned  whether  there 
was  the  amount  due  on  the  note  for  which  it  was  givai. 
It  appeared  also  that  there  was  more  paid  on  the  lumber 
account  than  was  claimed  to  be  due.  There  was  a  sharp 
conflict  in  the  testimony,  and  therefore  the  case  was  a 
proper  one  for  a  jury.  The  plaintiff  Joseph  Alter  testi- 
fied, denying  that  he  told  the  defendant  that  he  would 
have  to  pay  |80  for  Frank  Skiles.  He  said :  *'He  is  cer- 
tainly mistaken  about  that;  that  is  all  news  to  me." 

The  third  paragraph  in  the  first  instruction,  an  in- 
8tru(*tion  gfiven  at  the  request  of  the  plaintiffs^  reads:  **In 
answer  to  the  petition  of  the  plaintiffs,  you  are  instructed 
that  the  defendant  admits  that  he  executed  and  delivered 
the  note  described  in  the  first  cause  of  action  of  the  plain- 
tiffs' petition,  but  that  the  defendant  claims  that  at  the 
time  of  signing  said  note  he  was  unable  to  read  or  write, 
and  relied  wholly  upon  the  computations,  representations, 
and  agreements  of  the  plaintiff  Joseph  Alter.  The  de- 
fendant admits  that  at  the  time  of  giving  said  note  he  was 
owing  said  plaintiff  a  certain  sum  of  money  upon  an  old 
note  then  past  due,  and  for  certain  other  merchandise. 
That  the  defendant  was  unable  to  compute  the  amount 
then  due,   but  that  he  informed  the  plaintiff  that  the  . 

amount  in  said  note  was  incorrect,  and  that  the  plaintiff  i 

agreed  to  correct  any  error  or  mistake  in  computation,  if 
any  should,  at  any  time,  be  found.  The  defendant  claims 
that  said  note  is  in  excess  of  the  true  amount  due  the  plain- 
tiff, at  the  time  of  the  giving  thereof,  to  the  extent  of  f85, 
and  tliat  said  note  also  includes  items  which  the  defendant 
claims  belongs  to  I).  A.  McCuUoch,  and  the  interest 
thereon."  ^ 

The  second  instruction  was  also  given  at  the  request 
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intiffs.  It  contains,  among  other  tliingH:  "It 
evolve  upon  tlie  plaintiffs  to  introduce  evidence 
execution  or  delivery  of  said  note;  and,  unless 
tant  establislies  by  fair  preponderance  of  tbe 
fiat  there  was  a  mtf^take  id  the  computation  of 
t  due  from  tbe  defendant  to  the  plaintitfs  for 
:  note  was  given  in  settlement,  you  should  find 
liutiFTs  for  tbe  full  amount  of  said  note,  with 

a  reoogoition  by  tbe  plaintiffs  of  the  fact  that 
)D  was  whether  there  was  a  mistake  when  tbe 
given.     If  the  plaintiffs  treat  the  case  as  one 

pleadings  are  sufficient  to  sustain  testimony 

mistake,  they  are  in  no  condition  to  object  to 
ncy  of  tbe  pleadings  touching  the  allegation  that 
a  mistake.  Cuuusel  on  both  sides  seem  to  have 
tbe  merits  of  tbe  case  as  to  whether  the  note 

for  a  proper  amount;  that  is,  as  to  whether 
a  mistake.  As  there  was  a  conflict  is  tbe  evi- 
L'ould  seem  that  the  verdict  of  the  jury  should 
I  to  stand.  It  may  be  said  that  a  law  action 
ble  without  a  jury  because  there  are  issues  io- 
',  or  elemental  of,  tbe  main  one  which  are  cqui- 
leir  nature.  Lett  v.  Hammond,  59  Neb.  339; 
Ixchange  Nat.  Jimik,  52  Neb.  321.  The  defend- 
)re  had  a  right  to  allege  the  mistake  in  giving 
[though  the  action  was  a  law  action.  While  tbe 
ind  defendant  bad  a  right  to  have  the  question 
■  in  giving  tbe  note  for  an  alleged  improper 
ibmitted  to  the  court  and  tried  by  the  court 

jury  because  of  its  equitable  nature,  if  they 
by  actually  trying  the  facts  to  a  jury,  as  they 
ve  done  in  this  case,  both  in  the  way  the  testi- 
taken  and  by  tbe  instructions  requested  by  the 
it  is  too  late  to  complain  after  the  verdict  is 

nnent  of  tbe  district  court  is 

^  Affirm  ED, 

IK,  J.,  concurs  only  in  tbe  coDclusioo, 
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Eleonore  Butschkowski,  appellant,  v.  William 

K  RECKS,  appellee. 
PiLKD  Mat  17.  1913.    No.  16»632. 

Appeal  from  the  district  court  for  Frontier  county: 
Robert  C.  Orr,  Juixie.    Motion  to  revive  sustained. 

8.  L.  Qeisthardt^  for  appellant. 

W.  8,  Mori  an  and  Lamhe  d  Butler ^  contra. 

Per  Curiam. 

A,  a  citizen  of  the  United  States  and  resident  of  this 
state,  died  intestate,  being  the  owner  of  real  estate  and 
personal  property  therein.  He  left  no  wife  nor  child, 
father  nor  mother,  surviving  him.  His  only  near  relatives 
at  tlie  time  of  his  decease  was  a  brother,  also  a  citizen 
and  resident  of  this  state,  and  a  married  sister  in  Grer- 
many,  who  had  no  children.  Administration  was  granted 
upon  the  estate  of  A  in  Frontier  county.  The  sister 
brought  suit  in  the  county,  where  the  real  estate  of  de- 
ceased was  situated,  for  a  partition  tliereof,  alleging  her 
heirsliip  equally  with  the  surviving  brother.  He  answered, 
admitting  the  relationship,  but  denying  her  right  to  in- 
herit the  land,  as  she  was  a  nonresident  alien.  The  cause 
was  submitted  to  the  district  court  upon  the  pleadings, 
•hen  a  judgment  was  rendered  in  favor  of  defendant, 
plaintiff's  petition  dismissed,  and  defendant's  title  to  the 
whole  of  the  land  quieted.  She  appealed  to  thi»  court. 
Pending  the  appeal  here  she  died.  Some  time  prior  to 
her  decease  she  is  alleged  to  have  entered  into  a  written 
agreement  with  her  husband,  providing  that,  in  case  of 
her  decease,  leaving  him  surviving,  he  should  become  the 
owner  of  all  her  property.  He  now  moves  the  court  for 
an  order  of  revivor,  suJ[)stituting  himself  as  plaintiff  and 
appellant  in  pla(*e  and  stead  of  his  deceased  wife.  It  is 
ordered  that  he  be  so  substituted,  but  that  this  order  shall 
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in  no  sense  be  an  adjudication  of  the  rights  of  any  one/ 
but  that  the  whole  question  of  his  rights,  or  the  absence 
thereof,  be  reserved  to  the  final  decision  of  the  cause. 
The  motion  to  revive  is,  to  that  extent,  sustained 


Motion  sustained. 


Wilson  T.  Graham,  appellant,  v.  Robert  Hanson  et 

AL.,   appellees. 
Piled  Mat  17.  1913.     No.  17,110. 

Opinion  on  motion  for  rehearing  of  case  reported 
ante^  p.  394.    Rehearing  denied. 

Per  Curiam. 

This  action  involved  only  the  rigbt  to  a  comparatively 
small  deposit,  and  the  action  was  brought  by  one  who 
was  not  a  party  to  the  original  transaction,  but  claims 
that  one  of  the  parties  to  the  transaction  has  assigned  to 
him  an  interest  in  the  deposit.  It  seems  so  clear  that  the 
main  action,  which  involved  the  rights  of  the  parties  to 
the  transaction,  should  be  first  tried  that  the  court,  as  a 
whole,  did  not  give  that  attention  to  the  sufficiency  of  the 
evidence  that  it  otherwise  would  have  given.  Our  atten- 
tion has  again  been  called  to  the  record  by  an  able  brief 
upon  the  motion  for  rehearing,  and  we  are  satisfied  that 
some  of  the  findings  of  fact  stated  in  the  opinion  are  in- 
correct, and  we  therefore  withdraw  from  the  opinion  all 
such  conclusions  of  fact  as  will  be  involved  in  the  trial 
of  the  principal  case,  the  intention  being  that  the  prin- 
cipal case  shall  be  tried  upon  its  merits  as  though  there 
had  been  no  hearing  upon  this  ancillary  proceeding. 

The  motion  for  rehearing  is 

Overruled. 
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Pbtbb  A«  Sandebson,  appeij^eb,  y.  Ausx  G.  Evessobt  et 

AL.y  APPELLANTS. 
Filed  Mat  17,  1918.    Na  174«8. 

1.  Joint  Tenancy:  Right  to  Cbxatb.    The  rigbt  to  create  title  in  real 

estate  by  Joint  tenancy,  with  ri^ht  of  survlTorship,  when  clearly 
and  definitely  expressed  in  the  conveyance,  has  nerer  been 
abridged  in  this  state. 

2.  Deeds:  Conbtruction:   Joint  Tenanct.    Where  a  deed  waa  made  to 

husband  and  wife  as  "Joint  tenants  with  right  of  surrlTorship." 
this  is  held  to  clearly  express  the  Intention  of  the  parties  to  the 
conveyance  to  create  a  joint  tenancy,  the  survivor  to  take  the  full 
title  conveyed  upon  the  death  of  the  other. 

3. :  :  ,  While  as  between  Joint  tenancies  and  ten- 
ancies in  common  the  law  prefers  the  latter,  yet,  if  the  purpose 
to  create  a  Joint  tenancy  Is  clearly  expressed  In  a  deed  c^  con- 
veyance of  real  estate,  the  law  will  permit  the  intention  ef  the 
parties  to  control,  and  a  Joint  tenancy  with  right  of  BUTTlvorahip 
will  be  created. 

Appeal  from  the  district  court  for  Buffalo  county: 
Bruno  O.  Hostetleb,  Judge.    Reversed. 

Thomas  F.  Earner,  for  appellants. 

H.  M.  Binclair  and  Willis  D.  Oldham,  contra. 

Reei^e,  C.  J. 

• 

The  defendants  Alex  C.  Everson  and  Cansada  Everson, 
htisband  and  wife,  were  the  owners  of  lots  1,  2  and  3,  in 
block  18,  of  the  Kearney  Land  &  Investment  CSompaoy's 
Choice  addition  to  the  city  of  Kearney,  in  Buffalo  county, 
and  occupied  the  property  as  a  family  homestead;  the 
apparent  title  to  the  property  being  held  by  the  wife, 
(^inzada  Everson.  On  the  21st  of  May,  1910,  the  husband 
sold  the  property  to  plaintiff,  Peter  A.  Sanderson,  the 
agreeii  price  being  |4,000.  Plaintiff  paid  the  sum  of  $500, 
when  defendant  Alex  C.  Everson  executed  to  him  the 
following  receipt:    "Kearney,  Nebr.,  May  21,  1910.     Re- 
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t  P.  A.  Sandereon,  five  hundred  dofls.  as  the  first 
:  OH  the  lots  1  &  2  &  3  in  Bk.  18,  Kearne?  T^nd  & 
ent  Choice  Add.  to  Kearney,  price  to  be  f4,000. 

to  Mrs.  A.  C.  Everson  approval  of  Bale.  A.  C. 
."  The  sale  was  approved  by  Mrs.  Everson,  and 
:act  of  t!ie  title  to  .the  property  was  furnished  to 
,  who  snbmitted  it  to  an  attorney  for  inveirtipa- 
'hc  attorney  questioned  the  title;  his  principal 
lieing  that  within  the  chain  of  title  there  was  a 
ide  to  "Lewis  P.  Main  and  Edith  E.  Main,  hus- 
d  wife,  joint  tenants  with  right  of  survivorship," 
's.  Main  having  died,  the  property  was  conveyed 
ext  purphaser  by  I^wis  P.  Main  in  his  own  riplit. 
>wn  by  tlie  evidence  that  there  was  one  child  born 
ind  Mrs.  Main,  who  is  now  living,  and  at  the  time 
■iai  was  between  17  and  18  years  of  age.  The  title 
^ted  by  the  attorney  on  the  ground  that  tlie  lnw 

tenancy  with  the  right  "of  survivorship  does  not 

this  state. 

ilaintiff,  Sanderson,  then  brought  salt  for  the  re- 
3f  the  f500  paid  on  the  purchase  price,  alleging 
'endant  Alex  C.  Everson  had  no  title  to  the  prop- 
d  that  his  wife,  Canzada  Everson,  had  but  an  im- 

title,   at  least  doubtful,   to   the   undivided   half 

and  that,  upon  th^  discovery  of  the  defect  in  the 
lintiff  had  informed  defendajits  that  he  would  go 
ler  with  the  purchase,  and  demanded  the  return 
foOO  paid,  which  was  refused.  The  defendants 
d,  in  effect  denying  the  right  of  plaintiff  to  re- 
nd presenting  their  cross-petition  for  the  enforce- 

the  sale,  the  specific  performance  of  the  contract 
■tiff,  or,  in  case  of  his  failure  to  perform  the  same, 

property  be  sold  as  upon  foreclosure  and  the  pro- 
pplied  to  the  payment  of  the  amount  found  due, 
igment  for  any  deficiency  which  might  remain.  A 
«  had  to  the  court;  the  result  being  a  judgment  in 
'  plaintifE  and  against  defendant  Alex  0.  Everson 
|500,  with  interest  and  costs;  that  there  was  no 
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cause  of  action  against  Canzada  Everson.  The  cross-peti- 
tion of  defendants  was  dismissed;  the  court  holding  that 
**the  doctrine  of  joint  tenancies  with  its  incidents  at  com- 
mon law  never -did  apply  to  the  tenures  existing  between  { 
Iiusband  and  wife,  but  estates  between  them  that  jmrtook  \ 
of  this  nature  were  confined  to  entireties;  and,  further- 
more, that  such  tenancies,  whether  between  husband  and 
wife,  or  between  other  parties,  are  not  applicable  to  our 
laws,  and  are  'repugnant  to  our  institutions  and  the 
American  sense  of  justice  to  the  heirs,'  and  that  such 
estates  do  not  exist  in  this  st^ite."    Defendants  appeal. 

The  possession  of  the  property  was  never  changed,  but, 
so  far  as  is  shown  by  this  record,  is  still  with  defendants. 
There  is  no  evidence  that  a  deed  w^as  ever  tendered  by  de- 
fendants to  plaintiff.  As  tlie  case  is  presented  here  there 
are  but  two  questions  submitted  for  decision:  Firsts  does 
the  law  of  joint  tenancies,  with  survivorship,  exist  in  this 
state;  and,  sec<md,  if  so,  can  it  be  applied  to  a  conveyance 
to  the  husband  and  wife  where  an  effort  is  made  to  create 
such  tenancy? 

As  to  the  conveyance  to  husband  and  wife,  we  are  per- 
suaded that  sucli  fact  can  have  no  influence  on  the  result, 
for,  in  so  far  as  their  dealings,  whetlier  with  others  or  be- 
tween themselves,  are  concerned,  they  are  no  longer  one 
in  the  sense  used  in  the  common  law.  Tliey  can  hold  title 
to  pr()i)erty  separately  or  jointly,  in  all  respects  the  same 
as  unmarried  ptTsons.  This  fact  furnished  the  basis  for  the 
decision  in  Kcnier  v.  McDomld,  60  Neb.  663,  83  Am.  St. 
Rep.  550,  where  it  was  held  that  tlie  law  of  title  by  en- 
tireties does  not  exist  in  this  state.  The  rule  of  entireties 
does  not  depend  upon  and  is  not  created  by  contract.  It 
is  a  fiction  of  the  common  law,  having  its  origin  in  the 
feudal  system,  tliat,  where  land  was  conveyed  to  the  hus- 
band and  wife  jointly,  the  title  by  entireties  was  created 
in  them  by  act  of  laAv,  and  neither  could  disi>ose  of  the 
property  without  the  C(m»sent  of  the  other;  each  owned  the 
entire  title.  Joint  tenancies  are  created  by  contract,  and, 
if  not  so  created,  they  do  not  exist.    True,  they  are  not 
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ed,  anil,  if  not  expressly  created  by  contract,  the  law 
raes  tiie  tenancy  is  in  commnn,  and  that  upon  the 

of  one  of  tlie  holders  of  the  title  his  or  her  ioterpst 
ods  to  liis  or  her  Iietrs,  But  this  is  not  true  of  joint 
cies.     It  is  true  that,  in  order  to  create  a  joint  ten- 

the  purpose  must  be  clearly  expressed,  otherwist;  the 
cy  will  be  held  to  be  in  common.  But  no  one  will 
Dd  that  it  is  not  competent  for  the  parties  to  contract 
ieed  to  two  or  more  persons,  whether  husband  and 
3r  not,  that  the  conveyance  is  to  the  one  for  life  and 
'  others  in  remainders  in  fee.  Such  is  the  effect  of  a 
yance  to  both  as  joint  tenant  with  the  right  of  sur- 
jhip.  It  is  a  clear  matter  of  contract,  and  the  inten- 
)f  the  parties  must  govern. 

s  provided  in  section  53,  ch.  73,  Comp.  St.  1911 :  "In 
onstmction  of  every  instrument  creating  or  convey- 
jr  authorizing  or  requiring  the  creation  or  convey- 
of  any  real  estate,  or  interest  therein,  it  shall  be  the 
of  the  courts  of  justice  to  carry  into  effect  the  true 
;8t  (intent)  of  the  parties,  so  far  aa  such  intent  can 
llected  from  the  whole  instrument,  and  so  far  as  such 
t  is  consistent  with  the  rules  of  law."  There  can  be 
lubt  but  that  it  was  tlie  intention  of  the  parties  to 
leed  under  consideration  to  create  a  joint  tenancy 

1  right  of  survivorehip ;"  that  is,  upon  the  death  of 
he  survivors  should  take  the  whole  title.  Sueh  in- 
>n  was  not  inconsistent  with  the  rules  of  law  as  es- 
ed  in  our  statute. 

2  Reeves,  Real  Property,'8ec.  688,  after  a  discussion 
?  law  of  tenancy  by  the  entirety,  the  author  says:  "If 
a  co-ownership  by  them  be  not  desired,  according  to 
reponderance  of  the  decisions,  they  may  be  made  joint 
its,  or  tenants  in  common,  by  aa  express  statciiient 
at  effect  in  the  instrument  of  transfer,"  See,  also, 
iburg  V.  Wiggins,  135  Ind.  178;  Fiddling  v.  Rose,  58 
13;  Mette  v.  Feltgen,  148  III.  357.  In  Redemptorist 
irs  V.  Laicler,  205  Pa.  St.  til,  it  was  held  tbiit,  not- 
tanding  the  legislature  had  abolished  the  right  of 

42 
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survivorship  as  an  incident  to  joint  tenancy,  and  pro- 
vided that,  "wliatever  kind  the  estate  or  thing  holden  be, 
the  parts  of  those  who  die  first  ♦  ♦  ♦  sliall  be  con- 
sid(»rcd  *  *  *  in  the  same  manner  as  if  such  decea^sod 
joint  tenants  liad  been  tenants  in  common,"  yet  it  was 
conipotent  for  the  parties  to  a  conveyance  to  contract  for 
survivorship,  and  a  deed  containing  the  provision  that  the 
«:rant(^es  sliould  hold  "as  joint  tenants,  and  not  as  tenants 
in  common/'  would  be  upheld  as  the  clear  intent  of  the 
irrantor  "not  to  follow  the  statute,  but  to  convey  an  es- 
tate subject  to  the  right  Qf  survivorship,  the  distinguish- 
ing- incident  of  joint  tenancy  at  common  law." 

Heing  nnahle  to  tind  any  provision  of  our  statute  which 
can  be  construed  as  rendering  the  contract  of  the  parties 
to  tlie  conveyance  under  consideration  unlawful,  we  hold 
that  a  joint  tenancy  was  created  by  the  deed,  to  Lewis  P. 
^lain  and  Edith  E.  !Main,  and  that  upon  the  decease  of 
Edith,  withmit  having  broken  the  tenancy  in  any  way,  her 
title  became  v(»sted  in  the  husband,  and  he  could  transfer 
the  pro])erty. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  rcMuanded  for  further  proceedings. 

EB\'^ERSEa). 

Barnes,  Lexicon  and  Sedgwick,  JJ.,  concur. 
Rose,  Fawcett  and  Hamer,  J  J.,  not  sitting. 


WiLHEi.M  Flege  v.  State  of  Nebraska. 

Filed  May  17,  1913.     No.  17,608. 

Criminal  Law:  Appointment  of  Assistant  Prosecutob.  Where,  in 
a  criminal  prosecution,  an  application  is  made  to  the  district 
court  for  the  appointment  of  an  assistant  prosecutor,  if  the  court 
finds  that  such  an  appointment  should  be  made,  no  attorney 
should  be  appointed  who  is  known  to  be  a  partisan  as  against  the 
accused,  and   who  has  theretofore  been   employed   and  paid  by 
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Error  to  the  district  court  for  Thiir«ton  county:  Guy 
T.  Graves,  Judge.    Reversed. 

J.  J.  McCarthy  and  Berry  d  Berry,  for  plaintiff  in  error. 

Grant  G.  Martin,  Attorney  General,  Frank  E.  Edger- 
ton  and  C.  A.  Kingsbury ,  contra. 

Reese,  C  J. 

ThiH  is  the  second  time  this  case  has  been  presented  to 
this  court.  The  opinion  upon  the  former  hearing  is  re- 
p<)rted  in  90  Neb.  390,  where  the  material  facts  presented 
by  the  evidence  on  the  part  of  the  state  &re  quite  fully 
stated,  and  need  not  be  here  repeated.  After  the  cause  was 
remanded  to  the  district  court,  the  venue  was  changed  to 
Thurston  county,  where  a  trial  was  had,  and  the  cause 
submitted  to  the  jury  on  practically  the  same  evidence  on 
the  part  of  the  state  as  at  the  former  trial.  The  jury  re- 
turned a  verdict  finding  plaintiff  in  error,  who  will  here- 
after be  ref(»rred  to  as  defendant,  guilty  of  manslaughter, 
when  the  indeterminate  sentence  of  the  law  was  pro- 
nounced against  him.  He  brings  error  to  this  court,  as- 
signing 290  alleged  errors  of  the  district  court  in  con- 
nection with  the  proceedings  and  trial.  The  assignments 
are  specific,  and  many  are  well  founded,  but  it  will  be 
impossible  for  us  to  discuss  them  without  extending  this 
opinion  to  an  unnecessary  and  unreasonable  length.  Par- 
ticuhir  attention  can  be  given  to  comparatively  few  of 
them. 

It  appears  from  the  record,  and,  as  shown  by  our  former 
opinion,  that  the  principal  witness  on  the  part  of  the 
state,  (me  Albert  Eichteucamp,  who  testified  to  having 
seen  defendant  kill  his  sister,  Louise  Flege,  had  testified 
to  a  different  state  of  facts  at  the  coroner's  inquest,  the 
effect  of  which  was  the  complete  exoneration  of  defendant 
While  the  witu(»ss  was  never  arrested  nor  charged  in  any 
legal  proceeding  with  the  commissicm  of  the  crime,  there 
appears  to  have  arisen  a  known  suspicion  on  the  part  of 
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to  leave  no  room  for  donbt  as  to  the  entire  impartial  at- 
titude of  a  prosecutor,  so  as  to  leave  no  room  for  question 
upon  tins  point.  In  Liniger  v.  State,  85  Neb.  98,  we  said : 
"Public  proset*utors  and  peace  oflScers  owe  no  greater 
obligation  to  the  public  than  to  a  defendant  charged  with 
crime,  and  they  should  as  zealously  protect  the  one  as  the 
other."  This  being  true  and  maintained  by  aJl  courts,  it 
must  api>ear  to  the  mind  at  once  that  the  appointment  of 
a  partisan  special  prosecutor  was  not  in  the  interest  of 
the  fair  and  impartial  trial  guaranteed  by  the  constitu- 
tion. The  obligation  of  an  attorney  to  his  client,  when 
once  employed  in  a  particular  case  or  matter,  can  never 
be  shaken  off.  It  is  a  perpetual  obligation  which  abides 
to  the  end  of  life,  unless,  in  a  proper  case,  waived  by  the 
client.  With  this  obligation  resting  upon  the  memory  of 
a  conscientious  laii^yer,  as  the  appointee,  no  doubt,  was 
and  is,  it  would  be  impossible  for  him  to  forget  his  sworn 
duty  to  his  former  client,  and  there  would  be  a  constant 
inclination  to  ask  of  himself,  "What  eflFect  will  this  evi- 
dence, or  argument,  have  upon  the  rights  of  my  first  client, 
to  whom  I  am  still  bound  by  every  principle  of  law  and 
honor?  I  should  be  faithful  to  my  trust  and  protect 
Eichtencamp  in  every  way  possible.  If  defendant  is  con- 
victe<l,  Eichtencamp  is  forever  cleared  of  the  suspicion 
resting  against  him."  We  are  forced  to  the  conclusion 
that  no  honest  and  conscientious  attorney  could  be  able, 
nor  should  ho,  if  he  could,  withstand  such  an  appeal. 

Error  is  axsigncMl  upon  the  ruling  of  the  court  wherein 
certain  jurors  were  cliallenged  for  cause  while  being  ex- 
amiupd  u[Km  tlieir  voir  dire  as  to  their  competency  and 
qualificaticm  as  such  jurors.  John  D.  Girardot  was  called 
as  a  proposed  juror.  His  examination  is  of  too  great 
length  to  be  set  out  in  full.  He  testified  that  he  had  read 
of  the  case  from  the  time  of  the  murder  to  the  time  of 
being  called  as  a  juror,  and  had  in  the  meantime  conversed 
with  his  family  and  others  about  it;  that  he  was  "real 
certain"  that  he  had  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  defendant;  that  probably  it  was  more  of 
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an  impression  than  an  opinion;  that,  if  selected  as  a 
juror,  he  would  try  to  give  the  defendant  a  fair  and  im- 
partial trial ;  that  the  reports  which  he  read  in  the  news- 
papers published  the  testimony  of  the  witnesses,  all  of 
which  he  read,  consisting  of  a  couple  of  columns  each  day, 
and  upon  which  he  formed  an  opinion,  which  he  yet  re- 
tained, and  which  would  take  strong  evidence  to  remove; 
that  he  could  not  lay  aside  that  opinion  without  some 
reason  for  it  and  evidence  to  cause  the  change;  that  he 
was  afraid  he  could  not  lay  that  opinion  aside  until  he 
had  some  evidence  to  change  it.  "Q.  You  think  evidence 
might  change  it,  do  you?  A.  Yes;  good,  strong  evidence 
I  reckon  would  change  it."  The  juror  was  challenged  for 
cause,  the  challenge  overruled,  and  the  juror  excused  on 
defendant's  peremptory  challenge. 

August  Lindgrand,  another  proposed  juror,  testified 
that  he  had  read  the  published  testimony  of  the  witnesses 
who  were  examined  at  the  former  trial  "from  beginning 
to  the  end,"  and  upon  that  evidence  he  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant;  that  he 
had  never  changed  that  opinion;  that  it  would  take  con- 
siderable evidence  to  change  it,  as  it  was  a  fixed  opinion ; 
that  he  would  have  to  have  "a  pretty  good  reason"  for 
changing  his  mind.  He  was  challenged  for  cause,  the 
challenge  overruled,  and  the  juror  excused  on  a  peremp- 
tory challenge. 

J.  W.  Twyford,  another  proposed  juror,  testified  that 
he  read  the  Sioux  CMty  Journal,  which  published  daily 
reports  of  the  evidence  and  the  testimony  of  .the  witnesses 
at  the  former  trial,  which  he  read,  and  upon  which  he 
formed  an  opinion  of  the  guilt  or  innocence  of  the  defend- 
ant, and  which  he  would  not  change  until  he  had  some 
reason  for  changing  it.  He  was  challenged  for  cause  by 
the  defendant,  the  challenge  overruled,  and  the  juror  ex- 
cused on  defendant's  peremptorj^  challenge. 

Wilson  W.  Waters,  upon  his  examination,  testified  that 
he  had  read  the  reports  of  the  former  trial  and  the  testi- 
mony of  the  witnesses  in  the  Sioux  City  Journal,  on  which 
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be  formed  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant;  that  he  retained  that  opinion^  could  not  change 
it  without  having  some  reason  to  chaiige  it,  certainly 
would  not;  that  in  his  present  state  of  mind,  if  retained  as 
a  juror,  if  no  evidence  was  introduced  his  verdict  would 
be  guilty,  resting  upon  the  opinion  which  he  then  had, 
and  would  ccmtinue  to  believe  him  guilty  until  he  had 
suiBcient  evidence  to  change  his  mind,  which  he  could  not 
do  until  he  had  evidence  to  cause  the  change.  The  defend- 
ant's challenge  for  cause  was  overruled,  the  juror  retained, 
and  he  signed  the  verdict  of  the  jury  as  foreman. 

Thomas  Conley,  examined  on  his  voir  dire,  testified  that 
during  the  former  trial  the  testimony  of  the  witnesses 
was  published  in  the  papers,  and  that  he  re.ad  the  testi- 
mony, and  up<m  that  he  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant,  deciding  the  case  in  his 
own  mind ;  that  he  had  never  had  any  occasion  to  change 
his  mind  since  that  time,  and  had  that  opinion  still;  that 
it  was  a  definite  opinion  to  a  certain  extent;  that  he  could 
not  lay  that  opinicm  aside  before  hearing  the  evidence; 
that  it  would  be  impo»ssible  to  divest  himself  of  that  opin- 
ion without  hearing  the  evidence;  that,  if  accepted  as  a 
juror,  he  would  enter  upon  his  duties  with  that  opinion 
in  his  mind,  and  it  would  require  evidence  to  remove  it. 
The  juror  was  challenged  for  cause,  the  challenge  over- 
ruled, and  he  was  excused  on  defendant's  peremptory 
challenge. 

Exceptions  were  taken  to  the  ruling  in  each  case.  Coun- 
sel for  the  state  examined  eadi  juror  at  length,  as  alsi) 
did  the  court,  wlien  they  testified  that  they  thought  they 
could  render  a  fair  and  impartial  verdict  without  reference 
to  the  opinion  thus  foniied.  The  defendant  exhausted  all 
his  peremptor}^  challenges,  being  required  t4)  deplete  tlw 
number  to  which  he  was  entitled  by  law  by  challenging 
the  incompetent  jurors.  The  jurors  seemed  to  be  candid 
and  c(mscientious  in  their  answers;  but  the  fact  that  they 
so  answered  was  not  enougli  to  render  them  competent. 

It  is  provided  in  section  468  of  tlie  criminal  code :  "The 
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sliall  be  good  causes  for  challetifje  to  any  i)erscm 
a  jnror  on  the  trial  of  any  indirtmfent;  •  *  • 
lie  lias  formed  or  expressed  an  opinion  as  to  the 
innocence  of  the  accused;  pnivided,  that  if  a 
ill  state  that  he  has  formed,  or  expressed,  an 
s  to  the  guilt  or  innocence  of  tlie  accused,  the 
II  thereupon  proceed  to  examine,  on  oath,  such 
to  the  ^ound  of  such  opinion;  and  if  it  shall 
>  have  heen  founded  upon  reading  newspaper 
s,  communications,  coiunieuts,  or  reports,  or 
lor,  or  hearsay,  and  not  upon  conversations  with 
of  the  transactions,  or  readiug  reports  of  tlieir 
,  or  hearing  them  testify,  and  the  juror  shall 
Dath,  that  he  feels  ahle  notwithstanding  such 
0  render  an  impartial  verdict  upon  the  law  and 
ace,  the  court,  if  satisfied  thafsaid  juror  is  im- 
nd  will  render  such  verdict,  may,  in  its  discre- 
it  such  juror  as  comi)etent  to  serve  in  such  case." 
■  readily  seen  that,  where  tlie  opinion  is  formed 
ding  reports  of  their  (the  witnc-^ses)  testimony," 
does  not  come  within  the  proviso,  and  is  incom- 
ithout  reference  to  wliat  he  may  say  as  to  his 
'  render  an  impartial  verdict,  or  wliat  influence 
nceived  opinions  might  have  upon  his  judgment 
Bg  tlie  evidence. 

■oU  V.  State,  5  Neb.-  31,  we  held  that,  if  it  appear 
juror  has  formed  an  opinion  from  reading  re- 
testimony  of  witnes.'u.'S,  be  is  incompetent,  al- 
3  may  he  willing  to  swear  that,  notwithstanding 
ion,  he  feels  ahle  to  render  an  impai'tial  verdict, 
idgment  was  reversed  solely  upon  the  one  ground 
rence  to  hut  one  juror. 

n/  V.  State,  4  Neb.  545,  it  is  said :  "We  think  it 
hat  where  the  ground  of  cliallenge  is  the  forma- 
xpression,  of  an  opinion  by  the  juror,  before  the 
exercise  any  discretion  as  to  his  retention  upon 
I.  it  must  be  shown  by  an  examinati<m  of  the 
his  oath,  not  ouly  that  his  opinion  was  formed 
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solely  in  the  manner  stated  in  this  proviso,  but,  in  addition 
to  this,  the  jnror  must  swear  nnequiTOcally''  to  his  ability 
to  render  a  fair  and  impartial  verdict  upon  the  law  and 
evidence.  As  an  opinion  formed  from  reading  the  report 
of  the  testimony  of  the  witnesses  is  excluded  from  the 
proviso,  it  is  as  clear  as  the  English  language  can  make  it 
that  the  district  court  had  no  discretion  in  the  matter 
whatsoever,  but  its  plain  duty  was  to  sustain  the  chal- 
lenge. The  jurors  were  wholly  incompetent.  Such  has 
been  the  plain  provision  of  the  statute  since  the  early 
days  of  the  judicial  history  of  the  state,  and  the  courts 
have  recognized  its  binding  force.  Why  the  statute  was 
ignored  is  not  a  question  with  which  we  have  to  deal. 
The  constitution  guarantees  to  every  man  a  fair  trial  by 
an  impartial  jury.  That  a  juror  could  be  considered  im- 
partial, who  had  read  the  evidence  of  the  witnesses  on  a 
former  trial,  and  formed  an  abiding  opinion  thereon,  and 
could  by  any  effort  on  his  part  disrobe  himself  of  that 
opinion,  is  not  within  the  reach  of  human  nature,  and 
hence  tlie  statute  absolutely  disqualifies  him.  See  Smith 
V.  State,  5  Neb.  181. 

The  defendant  exhausted  his  peremptory  challenges, 
and  therefore  did  not  waive  his  constitutional  and  statu- 
tory rights.  Thurman  v.  State,  27  Neb.  628;  Kemtison  v. 
State,  83  Neb.  391 ;  Itrinegar  v.  State,  82  Neb.  558;  State 
V,  Brown,  15  Kan.  400. 

During  the  introduction  of  the  testimony,  the  state 
offered  in  evidence  the  clothing  worn  by  the  decedent  at 
the  time  of  her  death,  consisting  of  her  dress,  chemise, 
sun-bonnet  and  apron,  in  their  soiled,  burnt  and  bloody 
condition.  Those  exhibits  were  objected  to  by  the  defense 
as  incompetent,  irrelevant  and  immaterial,  not  tending  to 
establish  any  issue  or  fact  in  the  case,  nor  tending  to 
prove  defendant's  guilt,  but  only  for  the  purpose  of  in- 
flaming the  jury.  The  objection  was  overruled,  the  gar- 
ments, admitted  in  evidence  over  defendant's  exceptions, 
were  displayed  and  held  up  before  the  jury.  Error  is  as- 
signed upon  this  ruling.    There  are,  no  doubt,  many  in- 
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inces  in  whifli  there  is  no  error  in  the  admission  of  such 
;ieles  in  evidence.  Sometimes  it  betoniee  necessary  for 
;  state  to  prove  the  proximity  of  the  firearm  to  the 
uud  made  hy  the  bali,  and  this  may  be  done  hy  showing 
•:  burnt  condition  of,  or  f>o\vder  stains  upon,  the  cloth- 
[.  In  otlier  cases  it  may  be  necessary  to  prove  the  rela- 
e  locations  of  the  victim  and  person  using  the  fireann, 
is  may  <)ften  be  shown  by  the  range  and  course  of  the 
II  in  passing  into  or  througli  the  clothing  and  body  of 
;  decedent.  It  is  also  permissible  if  it  tends  to  prove 
!  identity  of  the  person  killed,  or  of  the  slayer.  But 
ne  necessity  for  this  class  of  evidence  should  appear  to 
itify  its  admission.  This  involves  the  exercise  of  dis-  . 
ition  on  tlie  part  of  the  trial  court.  There  is  nofliing 
the  record  showing  that  the  exhibition  of  tlie  bloody 
i  burnt  garments  was  a  proper,  or  necessary,  part  of 
!  state's  case.  The  court  adheres  to  tlie  holding  in  Uc- 
\y  V.  State.  90  Neb.  63,  91  Neb.  281,  that  if  it  appears 
it  the  introduction  of  the  lilood-stained  garments  was 
•  the  purpose  of  arousing  the  passions  of  the  jury,  and 
that  means  securing  a  conviction,  the  practice  should 
condemned  and  a  judgment  of  connction  reversed, 
iless  it  appears  that  tlie  offered  evidence  would  I>e  ma- 
•ial  to  some  in(iiiii'^'  in  the  case  on  trial,  sucli  exiiibits 
)uld  be  excluded.  See  Cole  r.  f^tate.  45  Tex.  Or.  Itep. 
5,  75  S.  \V.  527;  Chnstian  v.  Stnte,  46  Tex.  ('r.  Rep.  47, 
8.  W.  562;  Melton  v.  State.  47  Tex.  Ct.  Rep.  451,  83 
W.  822;  Williams  v.  State,  61  Tex.  Cr.  Rep.  356,  362, 
5  S.  W.  771;  Liiraa  v.  State,  50  Tex.  Or.  Rep,  219,  95  S. 
,  1055.  In  2  Wliarton,  Criminal  Evidence  (lOth  ed.) 
••  941,  it  is  said:  "As  clothing  is  in  tlie  iiatnre  of  de- 
mstrative  evidence,  it  has  a  strong  tendency  to  nrnuse 
(lings  of  prejudice  or  passion,  and  unless  the  articles  so 
;roduced  serve  tlie  purpose  of  identifying  tlie  deceased, 
of  honestly  explaining  the  transaction,  the  intn«Iuction 
irrelevant,  and  constitiites  prejudicial  erriir;  and  par- 
ularly  is  this  true  when  it, is  displayed  in  such  manner 
to  arouse  prejudice  and  passion." 
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On  the  part  of  the  defense,  Dr.  Meis,  of  Sioux  City. 
Iowa,  Professor  Walter  S.  Haines,  of  Rush  Medical  Col- 
lege, Chicago,  and  Professor  Ludvig  Hoktoen,  of  the  same 
place,  were  called  as  exp(*rt  witnesses.  It  is  shown  beyond 
dispute  or  contradiction  that,  at  or  about  12  o'clock  on 
the  day  of  the  homicide,  the  decedent  ate  her  usually 
hearty  dinner,  consisting  of  a  variety  of  food.  If  the 
testimony  of  Eichtencamp  is  true,  she  was  slain  about  one 
hour  thereafter,  or  about  1  o'clock  P.  M.  A  post  mortem 
examination  was  had  some  time  that  evening  or  early  the 
next  morning.  The  body  was  embalmed  and  buried.  Some 
considerable  time  thereafter,  a  number  of  months,  the 
body  was  exhumed  and  found  to  be  in  a  good  state  of 
preservation,  the  stomach  removed,  and  the  contents  sent 
to  Professor  Haines  for  analysis.  It  was  agreed  by  all 
that  the  wound  in  the  head  would,  and  did,  produce  in- 
stantaneous death.  The  experts  testified  that  at  death  all 
digestion  of  food  taken  into  the  stomach  immediately 
ceased.  The  analvsis  disclosed  that  the  contents  of  the 
stomach  were  quite  thoroughly  digested,  and  it  was  shown 
that  digestion  w^ould  scarcely  be  commenced  within  one 
hour  after  eating,  that  it  could  not  be  advanced  to  the 
extent  shown  short  of  two  and  one-half  to  three  hours 
thereafter,  and  therefore  it  was  insisted  that  it  was  im- 
possible that  decedent  could  have  been  killed  within  one 
hour  after  eating  the  noon  meal.  The  testimony  of  all 
the  witnesses  on  that  part  of  the  case  agrees  that,  about 
1  o'clock  on  the  day  of  the  homicide,  the  defendant  left 
his  home,  and  did  not  return  until  late  in  the  afternoon, 
and  after  tlie  discovery  of  the  body  of  the  decedent.  After 
a  somewhat  careful  examination  by  questions  and  answers, 
certain  hypotlietical  questions  were  asked  and  answered 
by  which  the  testimony  of  the  experts  was  further  eluci- 
dated. We  liave  examined  the  evidence  with  care,  and 
are  unable  to  discover  where  the  hypothetical  questions 
varied  in  any  material  degree  from  the  testimony,  and 
especially  from  the  evidence  and  theory  of  the  defense. 
The  experts  were  men  of  high  standing  in  their  profession 
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and  of  known  probity  of  character.  In  instructing  the 
jury,  the  court  gave  the  fifteenth  instruction,  as  follows: 

"You  are  not  to  take  for  granted  that  the  statements 
contained  in  the  hypothetical  questions  which  have  been 
propounded  to  the  witnesses  are  true.  UiK>n  the  contrary, 
you  are  to  carefully  scrutinize  the  evidence,  and  from  that 
determine  what,  if  any,  of  the  averments  are  true,  and 
what,  if  any,  are  not  true.  Should  you  find  from  the  evi- 
dence timt  some  of  the  material  statements  therein  con- 
tained are  not  true,  and  that  they  are  of  such  character 
as  to  entirely  destroy  the  reliability  of  the  opinions  based 
upon  the  hypothesis  stated,  you  may  attach  no  weight 
whatever  to  the  opinions  based  thereon.  You  are  to  de- 
termine from  all  the  evidence  what  the  real  facts  are,  and 
whether  they  are  correctly  or  not  stated  in  the  hypothetical 
question  or  questions.  I  need  hardly  remind  you  that  an 
opinion  based  upon  a  hypothesis  wholly  incorrectly  as- 
sumed, or  incorrect  in  its  material  facts,  and  to  such  an 
extent  as  to  impair  the  value  of  the  opinion,  is  of  little  or 
no  weiglit.  U|X)n  the  matters  stated  in  these  liypothetical 
questions,  and  which  are  involved  in  this  investigation, 
you  are  to  give  the  defendant  the  benefit  of  all  reasonable 
doubt,  if  anv  there  should  be,  and  where  there  is  a  reason- 
able  doubt  as  to  the  truth  of  any  one  of  the  material  facts 
stated,  resolve  it  in  the  defendajit's  favor.'' 

As  an  abstract  proposition  of  law,  this  instruction 
may  be,  in  the  main,  unobjectionable,  and  might  be 
properly  given  in  a  case  to  which  it  should  be  Rp- 
plied,  but  we  are  unable  to  see  where  or  how  it 
could  have  any  just  application  to  this  case.  As  a 
general  rule  the  principle  involved  in  this  instruction  is 
recognized  as  applying  to  the  testimony  of  experts  upon 
questions  in  which  most  people  have  what  might  be  de- 
nominated common  knowledge,  and  when  such  testimony 
is  presented  to  the  jury,  or  other  trier  of  fact,  who  may 
have  opinions  of  their  own  derived  from  common  expe- 
rience and  observation;  and,  if  an  expert  gives  an  opinion 
which  is  at  variance  with  that  common  knowledge  or  ex- 
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I>erienco,  the  juror  is  allowed  to  make  use  of  his  own 
knowledge,  intt^lUgence  and  judgment  in  weighing  the 
testimony  of  the  expert.  But  this  rule  does  not  apply  in 
its  entirety  where  the  substance  of  the  testimony  is  upon 
a  subject  not  understood  or  know^n  by  the  layman,  and 
the  testimony  is  confined  to  purely  scientific  investiga- 
ticms  and  close  application  with  which  others  than  those 
making  the  investigations  have  no  knowledge.  As  said 
by  Judge  Taft  in  Eiring  v.  Goode,  78  Fed.  442 :  "In  many 
cases,  expert  evidence,  though  all  tending  one  way,  is  not 
conclusive  upon  the  court  and  jury,  but  the  latter,  as  men 
of  affairs,  may  draw  their  own  inferences  from  the  facts, 
and  accept  or  reject  the  statements  of  exi)erts;  but  such 
cases  are  when  the  subject  of  discussion  is  on  the  border 
line  between  the  domain  of  general  and  expert  knowledge, 
as,  for  instance,  where  the  value  of  land  is  involved,  or 
wlK^re  the  value  of  professional  services  is  in  dispute. 
There  the  mode  of  reaching  conclusions  from  the  facts 
when  stated  is  not  so  different  from  the  inferences  of  com- 
mon knowledge  that  expert  testimony  can  be  anything 
more  than  a  mere  guide.  Rut  when  a  case  concerns  the 
highly  si)ecialized  art,  of  treating  an  eye  for  cataract,  or 
for  the  mysterious  and  dread  disease  glaucoma,  with  re- 
s])ect  to  which  a  layman  can  have  no  knowledge  at  all, 
the  court  and  jury  must  depend  on  expert  evidence.  There 
can  be  no  other  guide." 

It  cannot  be  denied  that  the  question  of  post  mortem 
digestion  is  one  upon  wliich  the  great  majority  of  people 
have  never  tliought  and  have  no  information  whatever. 
This  want  of  knowledge  is  not  confined  to  laymen.  It 
involves  long,  careful,  patient  and  persistent  investigation, 
and  comparatively  few  have  given  the  subject  sufficient 
thought  or  investigation  to  enable  them  to  speak  with 
anything  like  exact  knowledge  thereon.  As  said  in  the 
quotation  above  given,  there  can  be  no  other  guide  than 
the  knowledge  of  those  who  liave  made  the  subject  a  mat- 
ter of  special  study.  True,  the  jury  may  bring  to  their 
aid  such  knowledge  and   experience  as  they  may  have 


4.NI.TARY  TERM,  1913. 


n  hand,  but,  in  the  absence  t)iereof,  tbey 
ified  in  ignoring  tbe  testimony  of  fully 
The  subject  is  one  which  the  layman, 
ige,  and  even  the  physician,  is  not  called 
te  as  fitting  him  for  hi^  profession  or 
t  is  safe  to  say  that  not  one  person  in 
ven    the  subject    any    investigation    or 

and  jurors  are  usually  totally  in  the 
1  must  depend  upon  the  researches  of  . 
ade  the  subject  one  of  special  investiga- 
hich  they  are  qualified  to  give  correct 
pert  witnesses  were  men  of  known  corn- 
ling  in  their  profession,  and  upon  such 
o  a  great  extent,  depend  for  their  guid- 
ering  questions  of  the  kind  under  con- 
ist  also  be  observed  that,  as  shown  by 
:ion9,  much  the  greater  portion  of  tlu^ 
iX]>ert8  was  not  given  upon  liyjwtheticnl 
>n  direct  questions  containin}^  no  state- 
pothetical  or  otherwise,  to  wliieh  tliey 

statement  of  facts  resulting  from  their 
vestigations.  The  instruction  is  almost 
ne  given  in  the  trial  of  Ouettg  v.  State. 
ein  the  instruction  was  approved.  In 
itioD  of  the  insanity  of  the  accused  pre- 
al  defense.  The  difference  in  the  quality 
ider  investigation  must  he  apparent  to 
nd.  On  the  question  of  the  sanity  of  an 
liiiry  is  not  limited  to  the  testimony  of 
but  the  nonexpert,  wlio  has  ol)served  the 
luct  and  bearing  of  the  accused,  is  as 
ify  as  the  expert.     This  cannot  be  true 

of  post  mortem  digestion.  Upon  this 
t  the  expert  is  qualified  to  tpstify  at  all. 
;>n,  Expert  and  Opinion  Evidence  (2d 
lafer,  on  the  whole,  to  trust  to  the  judg- 
len,  acquired  by  study,  observation  and 

imperfect  deductions  of  jurors,  hastily 
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derived  from  n*ading8  not  familiiir  to  them,  unassisted  by 
Htiidy,  examination  and  comparison  of  kindred  subjects. 
*  *  *  (ireat  respect  should  be  accorded  to  the  views  of 
such  a  class  of  witnesses."  It  must  appear  to  any  think- 
ing mind  that  the  instruction  wbb  too  general,  as  apply- 
ing Uy  all  cases,  and  a  regard  to  the  due  administration  of 
justice  would  require  greater  care  and  discrimination  in 
an  insti'uction  upon  a  question  of  this  kind. 

By  the  sixteenth  instruction  the  jury  are  permitted  to 
'*accei)t  or  reject  such  opinions,  as  you  may  accept  as  true, 
or  reject  as  false,  any  other  facts  in  the  case.  The  jury 
are  instructtxl  that  the  opinions  of  the  witnesses  as  ex- 
perts are  merely  advisory  and  are  not  binding  on  the 
jury,  and  the  jury  should  accord  to  them  such  weight  as 
they  believe,  from  the  facts  and  circumstances  in  evidence, 
the  same  are  entitled  to  receive."  The  testimony  of  the 
experts  explained  to  the  jury  the  process  of  digestion,  the 
combinati(m  of  gases  and  acids  which  entered  into  the 
process,  the  ne(*(\«jsity  for  vit^l  action  in  order  that  the 
fluids  be  secreted  by  the  stomach,  but  which  instantly 
(•(»ased  upon  death.  AH  this  was  carefully  stated  and  ex- 
])lained,  without  contradiction  or  dispute,  and  w^hich  the 
very  nature  of  the  testimony  would  naturally  convince  the 
minds  of  the  jury  of  its  truth,  yet  the  jury  were  informed 
that  they  might  ignore  it  all,  without  a  syllable  of  evi- 
dence calling  it  in  question,  and,  necessarily,  without  any 
knowledge  or  exjK^rience  on  their  part  by  which  it  might 
be  compared  or  tested.  The  jury  evidently  took  the  court 
at  its  word  and  arbitrarily  cast  the  proof  aside  as  not 
worthy  of  belief. 

In  tlie  twenty-third  instruction  the  jury  were  informed 
tliat  defendant  denies  the  killing  of  the  decedent,  and 
claims  that  she  was  not  killed  until  after  he  left  his  home 
on  tlie  day  of  the  homicide;  "and,  if  you  believe  the  de- 
fendant not  guilty,  and  that  he  did  not  shoot  and  kill  the 
said  Louise  Flege,  as  alleged  in  the  information,  or  in  the 
event  that  the  evidence  introduced  in  the  case  is  so  evenly 
balanced  that  you  cannot  tell  whether  defendant  or  some 
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)n  shot  and  killed  the  deceased,  as  alleged,  then 
1  acquit  the  defendant,  or  if  yon  entertain  any 
doubt  of  the  guilt  of  the  accused  of  the  crime 

the  information  then  you  should  give  the  de- 
p  benefit  of  such  doubt  and  acquit  him."    This 

is  objectionable  in  several  particulars:    First, 

believe  the  defendant  not  guilty,  they  should 
ond,  if  they  believe  he  did  not  shoot  and  kill 
nt,  they  should  acquit  him;  third,  if  the  evi- 
cenly  balanced,  they  should  acquit;  fourth,  if 
t  tell  whether  defendant  or  some  other  person 
the  crime,  they  should  acquit;  or  fifth,  if  they 
*asonable  doubt  of  his  guilt,  they  should  acquit. 
)f  no  rule  of  law  that  requires  the  jury  to  "be- 
pfendant  not  guilty,"  or  that  he  "did  not  shoot 
the  decedent,  before  they  could  acquit.  The 
)n  the  state  to  prove  his  guilt  beyond  a  reason- 
,  and  this  part  of  the  in.struction,  as  well  as 
ept  the  last  clause,  should  not  have  been  given, 
ily  confuse  the  jury,  and  possibly  cause  them 
:hat  they  must  "believe"  him  "not  guilty,"  and 
"did  not  shoot  and  kill"  decedent,  before  they 
it. 

venty-sixth  instruction  the  jury  were  again  in- 
it  "if  you  find  that  he  did  not  shoot  the  said 
;e,  or  entertain  a  reasonable  doubt  of  his  guilt, 

iicquit  him."  Here  is  a  repetition  of  the  same 
as  not  necessary  that  the  jury  should  find  that 
commit  the  deed.    The  question  to  be  decided 

the  state  proved  beyond  a  reasonable  doubt 

criticism  is  made  against  the  conduct  of  coun- 
state  in  the  closing  argument  to  the  jury,  but. 
flrney  will  appear  no  further  in  the  case,  the 
need  not  be  further  considered.  There  is  also 
IS  to  the  conduct  of  other  counsel  for  the  state, 
rdly  prob:ibIe  that  the  objectionable  language, 
need  not  specify,  will  be  repeated  on  another 
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trial,  it  is  thought  that  it  need  not  be  farther  noticed. 
Prosecuting  officers  should  always  remember  that  it  is  not 
so  much  their  duty  to  secure  convictions  as  to  present  the 
truth  without  indulging  in  crimination  or  recrimination 
or  personal  abuse  of  an  accused.  If  unjust  practice  is  in- 
dulged in,  the  court  should  repress  all  such  efforts  with  a 
firm  hand.  The  constitution  and  laws  guarantee  to  every 
person  a  fair  trial.  It  is  the  duty  of  the  courts  to  see  that 
this  guaranty  is  fulfilled.  People  v.  Dtwenport^  13  Cal. 
App.  632,  110  Pac.  318 ;  12  Cyc.  571 ;  McKay  v.  State.  90 
N(0).  63,  74;  Nwkolizack  v.  State,  75  Neb.  27,  32;  WHsan 
V.  State,  87  Neb.  638,  649;  Leahy  v.  State,  31  Neb.  566; 
State  V.  Trwin,  9  Idaho  35,  60  L.  E.  A.  716;  Bailey  v. 
People,  130  Pac.  (Colo.)  832. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Bbvebsbd. 

Rose,  J.,  dissenting.' 

The  state  in  employing  counsel  in  criminal  cases  will 
be  unnecessarily  and  injuriously  hampered  by  the  rales 
announced.  The  successful  prosecution  of  a  guilty  de- 
fendant in  a  contested  case  depends  in  a  large  measure 
upon  the  learning,  skill  and  energy  of  prosecuting  attor- 
neys. A  county  cannot  be  expected  to  elect  a  prosecutor 
prepared  at  all  times,  without  assistance,  for  every  legal 
combat.  Many  eminent  courts  hold  that  the  power  to 
employ  attorneys  to  prosecute  i)ersons  charged  with  fel- 
onies is  inherent  in  sovereignty.  30  Cent.  L.  J.  344.  In 
the  employment  of  counsfl  the  county  attorney,  with  the 
consent  of  the  court,  acts  for  the  state.  The  trial  judge, 
who  is  impartial  in  the  contest,  is  acquainted  with  local 
attorneys  and  can  readily  acquaint  himself  with  the  char- 
acter of  the  services  demanded  in  each  particular*  case. 
Accused  was  defended  by  gifted  lawyers.  They  are  capable 
of  emotional  advocacy.  They  are  not  strangers  to  science 
or  philosophy.  They  brought  to  their  client  not  only  their 
own  zeal   and  accomplishments,  but  they  searched  the 
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rious  processes  of  nature  in  bis  bebalf,  and  enlisted 
rvices  of  a  chemical  analyst  possessing  x'^l'^PB  ^^^ 
t  possible  degree  of  human  skill.  Their  conduct 
ommendable,  and  accused,  in  being  t)ius  fortified, 
trietly  within  his  rights.  In  the  presence  of  such 
laries  is  the  sovereign  obliged  to  employ  impartial 
>1  who  will  confront  them  in  obsequious  humility? 
the  case  might  as  well  have  been  dismissed  at  tbe 

I  believe  in  the  doctrine  that  "the  forensic  contest 
I  be  fought  with  something  like  a  just  equality  of 
ng  forces."  30  Cent.  L.  J.  344.  Any  capable,  up- 
lawyer  who  will  conduct  himself  properly  under  the 
ions  of  the  court  may  properly  be  called  to  assist  in 
rosecution.  Counsel  few  defendant  are  partisans, 
ary  and  the  Judge  must  be  unprejudiced  and  ira- 
I,  bat  disinterested  complacency  should  not  be  ex- 
of  counsel  for  the  state.  Both  the  trial  and  the 
ing  court  should,  in  the  midst  of  the  legal  storm, 
rulings  and  enforce  the  law  unaffected  by  sentiment 
stion,  but  the  prosecutor  should  not  be  required  to 
m  to  that  standard  of  official  conduct.  Reviewable 
must  be  predicated  upon  a  ruling  of  the  trial  court. 
!  the  assifitimt  prosecutor  was  guilty  of  some  preju- 
act  during  the  trial,  no  possible  harm  resulted  from 
•der  overruling  the  objections  to  his  employment, 
poneous  and  prejudicial  niling  in  regard  to  a  Bpe- 
ct  of  misconduct  is  essential  to  a  reversal  on  that 
I.  Such  a  ruling  has  not  been  spocifically  pointed 
'  the  majority.  The  criticism  of  the  trial  court  and 
assistant  prosecutor  in  this  respect  is,  in  my  opin- 
omerited. 

attorney  is  not  bound  by  any  duty  to  advocate  the 
iment  of  tlie  innocent  for  tlie  purpose  of  shielding 
ty  client.  No  lawyer  worthy  of  liis  profession  ever 
lized  such  a  tie,  either  before  or  after  employment, 
ly,  the  thirst  of  religious  bigots  and  of  political 
a  for  human  blood  has  not  crept  into  our  institn- 

The  fears  formerly  inspired  by  such  abominations 
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should  therefore  be  laid  to  rest  with  the  odious  conditions 
under  which  they  were  begotten.  Owing  to  human  frail- 
ties, juries,  prosecuting  attorneys  and  trial  courts  may 
err,  but  the  present  record  does  not  show  any  disposition 
on  the  part  of  those  who  participated  in  this  trial  to  shed 
innocent  blood  under  the  forms  of  the  law.  The  duty  of 
the  trial  court  is  not  confined  to  enforcing  the  right  of 
defendant  to  a  fair  and  impartial  trial.  There  is  an  equal 
duty  to  see  that  the  state  has  a  lawful  opportunity  to 
establisii  its  charge  against  accused.  The  violation  of  one 
duty  wrongs  the  individual.  The  violation  of  the  other 
wrongs  scKiety  as  a  whole.  The  district  judge  is  ap- 
pointed by  the  constitution  to  be  the  arbiter  between  the 
individual  and  society  collectively.  In  a  criminal  prose- 
cution he  sees  the  conditions  as  they  arise.  Any  rule 
which  improperly  interferes  with  his  discretion  weakens 
his  power  and  impairs  the  efficiency  of  the  tribunal  over 
which  he  presides.  Rulings  which  have  an  unnecessary 
tendency  to  discourage  and  humiliate  prosecuting  officers 
in  the  performance  of  their  duties,  to  weaken  the  power 
of  the  state,  and  to  lessen  respect  for  criminal  tribunalSy 
should  be  avoided. 

I  adhere  to  my  dissent  from  the  bloody-garment  rule 
announced  in  McKay  v.  State,  90  Neb.  63,  91  Neb.  281, 
and  followed  in  this  case.  It  attaches  too  much  impor- 
tance to  shadow,  and  too  little  to  substance.  The  passions 
of  sensible  men  who  sit  on  juries  play  too  tragic  a  part 
in  records  for  review. 

In  my  opinion  the  eflfect  of  the  exi)ert  testimony,  under 
all  the  circumstances  of  the  case,  was  a  question  for  the 
jury.  It  is  not  conclusively  established  by  the  evidence 
that  decedent's  stomach  went  int^  the  hands  of  the  analvst 
as  nature  left  it.  It  had  previously  been  opened  and  ex- 
amined. It  may  fairly  be  inferred  from  the  evidence  that 
part  of  the  contents  was  missing.  That  part  analyssed 
may  have  been  eaten  in  the  forenoon.  The  report  of  the 
analyst,  therefore,  does  not  annihilate  the  direct  evidence 
of  defendant's  guilt.    If  Science  is  to  pronounce  the  decree 
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of  Omnipotence  in  a  criminal  prosecution,  the  hypotheses 
adopted  by  the  scientist  should  be  free  from  infirmities 
like  those  mentioned. 

Lbtton,  J.,  dissenting. 

I  cannot  agree  with  the  opinion  on  the  following  points: 

1.  The  scorched  and  burned  garments  directly  corrobo- 
rated the  testimony  of  Eichtencamp,  and,  therefore,  tested 
by  the  very  rule  announced  in  the  opinion,  w^ere  properly 
admitted  in  evidence. 

2.  As  pointed  out  by  Judge  Rose,  the  expert  evidence, 
under  the  circumstances  in  this  case,  was  not  conclusive 
as  to  the  length  of  time  that  elapsed  after  the  deceased  ate 
a  meal  and  before  her  death.  While  the  principle  of  law 
quoted  from  Judge  Taft  is  correct,  it  is  not  strictly  ap- 
plicable here. 


Clara  Rathjen,  appellee,  v.  Woodmen  Accident  Asso- 

clvtion,  appellant. 

Piled  May  17,  1913.    No.  17,160. 

1.  Appeal:  Verdict:  Conflicting  Evidence.  In  an  action  on  a  policy 
of  accident  insurance,  where  the  question  of  the  cause  of  the 
death  of  the  assured  is  submitted  to  the  Jury  on  conflicting  evi- 
dence, a  reviewing  court  will  not  set  aside  the  verdict  unless  it  is 
shown  to  be  clearly  wrong. 

2. :    Witnesses:    Opinion  of  Expert.    Where  the  physician  and 

surgeon  who  treated  the  assured  for  his  accidental  injury  has 
shown  himself  competent  to  testify  as  a  medical  expert,  has  fully 
and  clearly  described  the  nature  of  the  injury  and  its  effect,  to- 
gether with  the  condition  and  symptoms  of  his  patient,  it  is  not 
reversible  error  to  permit  him  to  state  what,  in  his  opinion, 
caused  the  death  of  the  assured. 

3.  InstmctionB  examined,  and  found  to  be  without  reversible  error. 

Appeal  from  the  district  court  for  Webster  county: 
Habby  S.  Dungan,  Judge.    Affirmed. 
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Hainer  d  Crafty  for  appellant 
Bernard  McNeny,  contra. 

Barnes,  J, 

Action  on  a  policy  of  accident  insnrance  issued  by  the 
Woodmen  Accident  Association,  a  domestic  corporation, 
to  Henry  J.  Rathjen,  by  which  it  was  provided  that,  in 
case  of  bis  death  "caused  directly  and  exclusively  by 
bodily  injury  effected  by  external,  violent  and  accidental 
means,"  the  association  would  pay  to  his  beneficiary,  Clara 
Rathjen,  the  sum  of  |1,000.  A  trial  in  the  district  court 
for  Webster  county  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  has  appealed. 

It  is  strenuously  contended  that  the  verdict  is  not  sus- 
tained by  the  evidence,  in  this,  that  it  was  not  shown  that 
Ratlijen's  death  was  caused  directly  and  exclusively  by 
bodily  injury  effected  by  accidental  means.  The  record 
discloses  that  the  assured  was  a  man  33  years  of  age,  6 
feet  in  heigcht,  who  weighed  about  180  pounda  He  was  a 
farmer,  and  engagcnl  in  that  occupation  on  the  27th  day 
of  June,  1910,  and  was  apparently  in  good  health.  On 
that  day,  while  working  with  a  team  and  cultivator  in  bis 
cornfield,  he  was  accidently  struck  on  this  right  knee  by 
the  iron  lever  of  his  cultivator;  the  knee  commenced  to 
swell,  and  the  swelling  continued  until  July  3,  when  he 
obtained  treatment  for  his  injury  from  Doctor  Cook,  who 
relieved  the  injure<l  part  by  removing  an  effusion  of  water 
and  serum,  and  bandaged  the  patient's  leg.  Not  obtaining 
satisfactory  relief  from  the  treatment  of  Doctor  Cook,  the 
assured,  on  the  10th  day  of  July,  employed  Doctor  Moran- 
ville,  who  removed  the  bandage  and  applied  a  milder 
dressing.  Doctor  Moranville  testified  that  at  that  time 
Rathjen  had  a  high  temperature  or  fever;  that  two  days 
thereafter  he  became  confined  to  his  bed,  from  which  he 
never  arose,  and  died  on  the  following  12th  day  of  Au- 
gust, 1910. 
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The  foregoing  facts  are  undisputed.  It  is  claimed,  how- 
ever, by  the  defendant,  that  Rathjen's  death  was  caused 
by  wliat  is  known  as  "Bright's  disease,"  or  to  use  the 
words  of  Doctor  Raines,  "chronic  interstitial  nephritis." 
On  this  question  the  evidence  was  conflicting.  Doctor 
Moranville,  a  physician  of  more  than  35  years'  experience 
and  practice,  who  appeared  from  his  evidence  on  both  his 
direct  and  cross-examination  to  have  been  familiar  with 
cases  of  a  like  nature,  and  who  treated  the  assured  from 
about  the  10th  day  of  July  until  death  ensued,  testified 
that  in  his  opinion  Rathjen's  death  was  the  result  of 
blood-poisoning,  caused  by  the  injury  to  his  right  knee 
which  was  sustained  by  the  accident  of  June  27, 1910.  For 
the  defendant,  Doctor  Raines,  who  was  called  to  see  the  pa- 
tient about  the  31st  of  July,  testified,  in  substance,  that 
in  his  opinion  Rathjen's  death  was  caused  by  chronic 
interstitial  nephritis,  or  what  is  commonly  called 
"Bright's  disease."  Of  the  two  physicians  Doctor  Moran- 
ville seems  to  have  had  the  best  opportunity  to  ascertain 
the  cause  of  Rathjen's  death,  and,  without  doubt,  the  jury 
were  more  impressed  by  his  evidence  than  that  given  by 
Doctor  Raines.  Doctor  Cook,  who  appeared  to  be  a  com- 
petent and  unprejudiced  witness,  gave  testimony,  which, 
to  some  extent,  strengthened  the  evidence  of  Doctor  Moran- 
ville. It  is  true  that  Doctor  Cook  testified  that  about  a 
year  before  the  accident  occurred  be  treated  Rathjen  for 
stomach  and  kidney  trouble,  but  he  also  testified  that  the 
trouble  disappeared  as  the  result  of  his  treatment.  Doctor 
Creighton  testified,  in  answer  to  a  hypothetical  question, 
that  the  death  of  Rathjen  might  be  attributed  to  Bright's 
disease,  while  Doctor  Cook  admitted  that  Ratlijen's  death 
could  have  arisen  from  blood-poisoning  as  a  result  of  liis 
accidental  injury.  As  indicating  the  real  nature  of  the 
disease,  the  testimony  shows  that  at  its  earliest  stages  the 
injured  knee  was  swollen;  but  it  appears  from  the  evi- 
dence of  the  physicians  that,  if  there  had  been  a  dropsical 
condition  resulting  from  Bright's  disease,  both  of  the 
patient's  legs  would  probably  have  been  swollen.     The 


G32  NEBRASKA  REPORTS.  [Vol.  93 


Rathjen  ▼.  Woodmen  Accident  Ass'n. 


testimony  of  Rathjen's  father  was  to  the  efifect  that  the 
injured  knee  was  the  only  one  that  was  swollen,  and  there 
was  no  swelling  of  the  left  limb.  Like  testimony  was 
given  by  a  Mr.  Mclntyre,  a  neighbor,  who  helped  to  take 
care  of  Rathjen  during  his  illness.  Rathjen's  wife  testi- 
fied, in  substance,  that  he  had  never  had  any  serious  ill- 
ness, and  up  to  the  time  of  his  injury  he  was  in  good  health 
and  able  to  pursue  his  ordinary  work. 

In  Caldwell  v.  Iowa  State  Traveling  Men's  Ass^n,  136. 
N.  W.  ( la. )  678,  it  was  said :  "Where  death  results  from 
erysipelas,  which  follows  as  a  natural,  though  not  as  a 
necessary^  consequence  of  an  accidental  wound  upon  the 
cheek,  it  may  be  deemed  the  proximate  result  of  the 
wound,  and  not  of  the  disease,  within  the  requirements 
of  an  accident  policy,  that  death  must  result  solely  by  ac- 
cidental means." 

In  Western  Commercial  Travelers  Ass'n  v.  Smith,  85 
Fed.  401,  40  L.  R.  A.  653,  Judge  Sanborn  of  the  United 
States  court  of  appeals  used  the  following  language:  "If 
the  death  was  caused  bv  a  disease  which  was  not  the 
result  of  any  bodily  infirmity  or  disease  in  existence  at  the 
time  of  the  accident,  but  which  was  itself  caused  by  the 
external,  violent,  and  accidental  means  which  produced 
the  bodily  injury,  the  association  was  equally  liable  to 
pay  the  indemnity.  In  such  a  case,  the  disease  is  an  efifect 
of  the  accident,  the  incidental  means  produced  and  used 
by  the  original  moving  cause  to  bring  about  its  fatal 
effect,  a  mere  link  in  the  chain  of  causation  between  the 
accident  and  the  death,  and  the  death  is  attributable,  not 
to  the  disease,  but  to  the  causa  causans,  to  the  accident 
alone."  This  rule  is  supported  by  Delancy  i?.  Modern 
Accident  Club,  121  la.  528;  Ward  v,  ^tn<i  Life  Ins.  Co., 
82  Neb.  499;  Schumacher  v.  Oreat  Eastern  Camialty  d 
Indemmfj/  Co..  197  N.  Y.  58,  27  L.  R.  A.  n.  s.  480;  Cory 
V.  Preferred  Accident  Ins.  Co.,  127  Wis.  67,  5  L.  R.  A.  n,  s. 
928;  Western  Travelers  Accident  Ins.  Ass'n  v.  Munson, 
73  Neb.  858. 

In  the  light  of  these  authorities,  and  in  view  of  the 
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my,  we  feel  unable  to  say  that  the  evidence  does 
iport  the  verdict. 

strenuously  contended  that  the  district  conrt  erred 
iving  tlie  testimony  of  Doctor  Jloranville  over  the 
lint's  objection.  That  objection  seems  to  have  been 
to  the  competency  of  the  witness.  It  is  in  the 
ng  words:  "Objected  to  hy  defendant  as  incom- 
the  witness  not  shown  to  be  competent."  As  above 
the  testimony  of  Doctor  Moranville  settled  the 
m  of  his  competency  as  an  expert  witness  beyond 
»stion.  He  was  sfeilfully  cross-examined  at  great 
by  counsel  for  the  defendant,  and  acquitted  him- 
an  admirable  manner.  It  was  shown  tliat  he  had 
ngaged  in  the  active  practice  of  bis  profession  for 
ban  35  years;  tliat  he  had  had  cases  of  a  like  na- 
nd  evidently  knew  the  truth  of  the  facts  to  which 
ified.  It  should  also  be  observed  tliat  after  having 
led  his  treatment  of  the  assured,  and  all  of  the  con- 
;  and  symptoms  in  the  case,  including  a  test  of  tJie 
Mi's  urine,  he  gave  his  opinion  as  to  what  caused 
n's  death,  and,  as  we  view  the  case,  the  reception  of 
Btimony  was  not  reversible  error, 
further  contended  that  instruction  No.  9  is  incon- 
witU  the  instructions  given  by  the  court  at  the  re- 
of  the  defendant.  We  have  examined  the  instruc- 
and,  as  we  view  them,  they  are  not  inconsistent, 
r  instructing  the  jury  on  the  defendant's  tlieory  of 
dence,  the  court,  by  the  ninth  paragraph  of  the  in- 
ons,  gave  plaintiff's  theory  of  the  case,  and  con- 
as  follows:  "If,  on  the  other  hand,  you  find  from 
idence  that  the  said  Henry  J.  Rathjen  received  a 
injurj'  through  external,  violent  and  aocidcntal 
,  and  that  a  disease,  commonly  known  as  'itrigbt's 
?,'  or  blood-poisoning,  resulted  and  was  brought 
t»y  the  injury,  and  that  said  disease  so  resulting  from 
jury,  if  you  find  it  did  so  result,  contributed  to  or 
ed  the  death  of  said  Henry  J.  Rathjen,  that  would 
such  a  disease  or  bodily  infirmity  as  would  prevent 
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recovery  of  the  plaintiff  in  this  case,  a^  defined  in  these 
instructions."  We  think  the  part  of  the  instraction 
quoted  is  in  line  with  the  rule  laid  down  in  the  autiiori- 
ties  above  cited,  and  was  supported  by  the  testimony  of 
the  medical  experts. 

As  we  view*  the  record,  it  contains  no  reversible  error, 
and  the  judgment  of  the  district  court  is 

Affirmsd. 

Rebse,  C.  J.,  Lbtton  and  Sbdgwick,  JJ.,  concnr. 

Rose,  Fawgbtt  and  Hambr,  JJ.,  not  sitting. 


Ida  L.  Cady,  appellee,  v.  Travelers  Insurangb  CJom- 

pany,  appellant. 

Tiled  May  17,  1913.    No.  17,102. 

1.  Insarance:    Action    on   Policy:     Waiver:     Evidkncb.     Where   the 

question  of  a  waiver  of  the  conditions  of  a  policy  of  life  Insur- 
ance by  letters  notifying  the  assured  of  a  default  In  the  payment 
of  a  past-due  premium  Is  submitted  to  the  Jury,  the  Insurer  Is 
entitled  to  introduce  in  evidence  the  whole  of  the  correspondence 
between  the  parties,  and  it  Is  error  to  exclude  any  part  of  It  which 
shows  the  construction  of  the  policy  agreed  upon  by  both  parties 
to  the  contract. 

2.  Contracts:  Construction:    Interpritation  by  Partibb.    The  practi- 

cal interpretation  given  their  contracts  by  the  parties  to  them 
while  they  are  engaged  in  their  performance,  and  before  any  con- 
troversy has  arisen  concerning  them.  Is  one  of  ^e  best  indica- 
tions of  their  true  intent,  and  the  courts  will  ordinarily  enforce 
such  construction. 

3.  Insurance:   Premiums:    Notice  or  Default:    Effect.    A  notice  sent 

by  an  agent  of  a  life  insurance  company  to  the  assured  that  the 
premium  on  his  policy  of  insurance  is  past  due  and  unpaid,  with  a 
request  for  Its  payment,  without  more,  payment  being  refused, 
did  not  change  the  terms  of  the  contract  with  respect  to  the  date 
of  its  conversion  into  a  paid-up  policy  of  term  insurance. 

4.  :   Lapse  of  Fouot.    Where  the  contract  for  paid-up  term  in- 
surance is  plain  and  unambiguous,  and  the  parties  have  agreed 
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B  daU  when  the  policy  will  lapse.  If  the  death  of  tbe 
occuro  subsequent  to  that  date  no  recovery  can  be  had 
policy. 
BrusAL  TO  DiBEoi  Tebdict.  Where,  under  the  law  and 
ince,  the  plaintiff  Ib  not  entitled  to  recover.  It  is  error 
rial  court  to  refuse  to  direct  a  verdict  for  the  defendant, 

?rom  the  district  court  for  Douglas  couDty: 
Sbabs,  Judgb.'    Reversed  and  dismissed. 

Breokenridge,  for  appellant. 

ioney  and  Ourley  &  Woodrough,  contra. 


1  a  policy  of  life  insnraoce.  A  trial  Id  the  dis- 
for  ©ouglas  couDty  resulted  in  a  verdict  and 
or  the  plaintiff,  and  the  defendant  has  ap- 

«  that,  hy  the  policy  in  question,  defendant 
life  of  Henry  P.  Cady  for  the  sum  of  $25,000, 
his  death  to  his  wife,  who  brings  this  action. 
was  issued  on  the  24th  day  of  April,  1893,  for 
ration  of  the  application  and  the  payment  of 
premium  of  f465.25,  payable  in  advance  on 
Y  of  April  of  each  year  during  the  life  of  the 
he  contract  was  not  to  take  effect  until  and 
irst  premiuro  was  paid  while  the  assured  was 
Ith.  The  policy  further  provided  that,  in  case 
n  the  payment  of  a  premium,  after  the  third, 
;  should  remain  in  force  for  the  terms  specifled 
:  of  paid-up  term  insurance,  indorsed  tliereon. 
ilso  given  the  assured  the  option,  upon  certain 
to  take  the  paid-up  value  of  the  policy  In 
him  at  the  time  of  the  default,  or  to  coiisider 
IS  converted  into  paid-up  term  insurance  for 
flignated  in  the  table  above  mentioned.  All 
>f  the  policy  which  are  not  involved  in  this 
are  omitted  from  this  opinion.    It  ia  agreed 
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by  the  parties  that  the  assured  paid  nine  aiinnal  preminms, 
aud  then  declined  to  make  any  further  payments;  that  he 
failed  and  refused  to  pay  the  premium  due  on  the  21st 
day  of  April,  1902,  and  by  the  terms  of  the  policy  he  was 
then  entitled  to  a  paid-up  term  of  insurance  for  seven 
years  and  eight  months  from  the  date  of  his  default^  and 
if  he  should  thereafter  make  no  other  payments  upon  the 
policy  his  term  insurance  would  lapse  on  the  21st  day  of 
December,  1909.  The  assured  refused  to  make  any  addi- 
tional payments,  and  departed  this  life  on  the  24th  day  of 
January,  1910.  Suit  was  brought  on  the  policy  by  the 
beneficiary,  on  the  theory  that  the  defendant,  by  sending 
certain  notices  to  the  assured  that  he  was  in  default  of 
the  payment  of  his  annual  premium,  due  April  21,  1902, 
and  requesting  its  payment,  extended  the  life  provision 
of  the  policy  to  June  23,  1902,  at  which  time  the  term 
insurance  began  to  run,  and  therefore  the  death  of  Henry 
P.  Cady  occurred  before,  and  not  after,  his  term  insurance 
had  expired.  The  trial  court  adopted  the  plaintiffs 
theory  of  the  case,  instructed  the  jury  accordingly,  and 
the  plaintiff  had  the  verdict  and  judgment 

Defendant  assigns  error  for  excluding  from  the  evidence 
the  letters  of  the  assured  in  which  he  notified  the  defend- 
ant of  his  refusal  to  pay  the  premium  due  on  the  21st  day 
of  April,  1902,  and  in  which  he  declared  his  option  to 
claim  paid-up  term  insurance  for  seven  years  and  eight 
months  from  that  date,  as  indicating  the  construction  of 
the  contract  by  both  the  assured  and  the  defendant;  and 
for  the  refusal  of  the  trial  court  to  direct  a  verdict  for  the 
defendant.  The  foregoing  assignments  present  the  only 
questions  which  are  necessary  for  us  to  determine  upon 
this  appeal. 

1.  In  disposing  of  defendant's  first  contention,  it  is  suffi- 
cient to  say  that  it  appears  that  the  trial  court  received  in 
evidence  the  letters  of  the  defendant  company  by  which 
the  assured  was  notified  of  his  default  in  the  payment  of 
his  annual  premium  due  on  the  21st  day  of  April,  1902, 
and  in  which  its  payment  was  requested,  but  excluded  the 
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ttep  of  ttie  iiHsured  by  wliich  he  expressly  refused  to 
ako  tile  payment,  notified  defendiint  of  his  election  to 
insider  liis  policy  converted  into  term  insurance,  and 
ated  Iiis  understanding  of  tlie  contract  to  be  tliat  lie 
as  entitled  to  paid-up  insurance  for  a  term  of  seven 
?ars  and  eight  months  from  April  21,  1902.  It  appears 
lat  in  reply  to  this  letter  defendant  assented  to  that 
rrangenient,  and  informed  the  assured  that  his  under- 
anding  of  the  contract  was  correct.  If  the  effect  of 
lis  correspondence  was  to  be  submitted  to  the  jury  as 
lowing  a  waiver  of  the  terms  of  the  policy,  it  was  error 
I  exchide  any  part  of  it  In  Maiihnttnii  Life  Ins.  Co.  v. 
Wight,  126  Fed.  82,  the  conrt  said:  "The  practical  in- 
trpretation  given  to  their  contracts  by  the  parties  to 
leui  while  they  are  engaged  in  their  performance,  and 
;fore  any  contniversy  has  arisen  concerning  them,  is  one 
'  the  best  indications  of  their  true  intent,  and  courts 
lat  adopt  and  enforce  such  a  construction  an-  not  likely 
»  commit  serious  error."  This  rule  was  followed  in 
ohnson  v.  Mutual  Benefit  Life  lun.  Co.,  143  Fed.  950. 
he  rule  seems  to  he  well  settled  that  where  the  parties 
ive  acted  upon  and  construed  a  contract,  in  the  absence 
'  any  uiistake  or  misunderstanding  between  them,  the 
mrt  will  enforce  such  contract  as  so  interpreted.    Jobut 

Haydeii  Bros..  84  Neb,  735.  To  our  minds  it  seems  clear 
lat,  if  the  plaintiff  was  to  rely  upon  any  part  of  the  cor- 
wpondence  between  the  assured  and  the  defendant,  then 
le  jury  should  have  been  given  the  whole  of  that  corre- 
wndence,  and  this  awsignment  of  error  is  well  founded. 

2.  As  we  view  the  record,  there  is  no  di.«<pute  in  relation 
I  the  facts  of  this  case,  therefore  the  court  should  de- 
Tmine  the  main  question,  and  finally  dispose  of  this 
;tion,  thus  preventing  further  litigation. 

It  is  plaintiff's  contention  that  the  defendant  waived 
le  conditions  of  the  contract,  extended  the  time  for  pay- 
icnt,  and  thereby  changed  the  time  from  that  fixed  by  the 
Tms  of  the  policy  itself  to  another  date  at  which  the 
•rni  insurance  in  question  commenced  to  ruu,  by  the  no- 
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tices  of  default  and  request  for  payment  of  the  past-due 
premium  above  mentioned. 

In  Parker  v.  Knights  Templars  d  Masons  lAfe  Indem- 
nity Co.,  70  Neb.  268,  it  was  held :  "A  permanent  waiver  of 
a  condition  in  a  policy  of  insurance  would  not  be  inferred 
from  occasional  indulgences  shown  a  policy  holder.  No 
implication  of  a  waiver  of  the  terms  of  a  contract  can 
arise  from  acts  which  may  be  construed  as  a  compliance 
with  such  terms." 

In  DriscoU  v.  Modern  Brotherhood  of  America,  77  Neb. 
282,  it  was  said :  "A  waiver  of  a  condition  will  not  be  im- 
plied from  an  act  not  inconsistent  with  an  intention  to 
insist  upcm  performance." 

In  Sharpe  v,  'New  York  Life  Ins.  Co.,  5  Neb.  (Unof.) 
278,  it  was  held  that  the  giving  of  a  note  extending  the 
time  for  the  payment  of  a  past-due  premium,  which  con- 
tained an  tigreement  providing  for  tlie  forfeiture  of  the 
rights  of  the  assurcMl  if  tlie  note  was  not  paid  at  maturity, 
default  having  been  made  in  such  payment,  did  not  op- 
erate as  a  waiver  of  the  terms  of  the  policy  providing  for 
forfeiture  in  case  of  nonpayment  of  premiums.  We  think 
this  rule  is  sustained  by  the  great  w-eight  of  authority  in 
this  country.  Thompson  v.  Insurance  Co.,  104  U.  S.  252; 
Ncderland  Life  Ins.  Co.  v.  Meinert,  199  U.  S.  171. 

In  Htephcnson  v.  Empire  Life  Ins.  Co.,  76  S.  E.  (Ga.) 
592,  the  question  of  the  effect  of  a  request  for  the  payment 
of  a  past-due  premium  was  before  the  court  In  tliat  case 
the  life  insurance  policy  continued  a  stipulation  that  if 
any  premium  is  not  paid  on  or  before  the  day  it  is  due, 
or  if  any  note  or  obligation  that  may  be  accepted  by  the 
company  for  the  whole  or  any  part  of  the  first  or  any 
subsequent  premium,  or  any  other  payment  under  this 
l>olicy,  be  dishonored  or  not  paid,  on  or  before  the  day 
when  due,  this  policy  shall,  without  any  affirmalrve  act 
on  the  part  of  the  company,  or  any  of  its  oflBcers  or  agents, 
be  annulled  and  void,  except  as  herein  provided.  It  was 
held  that  a  failure  to  pay  a  note  for  a  portion  of  the  first 
/innual  premium  when  the  note  became  due  worked  a  for- 
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of  the  policy,  and  that  the  condition  of  tlie  policy 
t  waived  by  a  demand  made  by  the  insured  after 
y  of  the  note  for  its  payment,  the  assured  having 

such  payment. 

tliis  question  we  are  not  without  autliority  of  our 
n  Swett  V.  Antelope  County  Farmers  Mutual  Ins. 
Neb.  561,  it  wa^held  that  making  a  demand  for  n 
t  by  a  mutual  insurance  company  of  an  asseMs- 
Ktn  a  policy  of  insurance,  subsequent  to  a  loss  under  ■ 
licy,  will  not  be  held  to  lie  a  waiver  of  its  tenns,  in 
?nce  of  B  plea  and  proof  of  payment  by  the  assuretl 

assessment. 

ending  v.  Northern  Asatirancc  Co.,  170  Mich.  52S, 
ase  where  an  insured,  upon  ffiving  his  notes  for  his 
premium  when  it  became  due,  was  granted  an  ex- 
of  several  months,  and  then  failed  to  pay  the  not(>s 
irity.  His  policy  lapsed  and  became  void  at  once, 
tute  provided  that  every  insurance  policy  should 

a  provision  giving  the  insured  one  month  of  gi'aco 
payment  of  every  premium  after  the  first  year,  and 
cy  conformed  to  the  statute.  It  was  held  that  the 
I  connection  with  the  statute  did  not  entitle  the 

to  two  jHTJodK  of  grace. 
i  view  the  facts  of  this  case,  the  defendant's  request 

payment  of  the  past-due  premium,  not  complied 

it,  on  the  other  hand,  which  was  positively  refused, 

have  the  effect  to  change  the  conditions  of  the 

and  the  term  insurance  provided  for  thereby  com- 

to  run  on  the  2l8t  day  of  April,  lfl02,  and  expired 
;  of  time  on  the  21st  day  of  December,  1909.  John- 
hitval  Benefit  Life  Ins.  Co.,  143  Fed.  950;  Roehner 
Icrboeker  Ufe  Ins.  Co.,  63  N.  Y.  167;  WUkie  v. 
trk  Mutual  Life  Ins.  Co..  146  N.  Car.  513,  60  8. 
;  Grattan  v.  Prudential  Ivs.  Co..  98  Minn.  491; 
New  Yorl;  Life  Ins.  Co..  88  Neb.  707;  McLaughlin 
table  lAfe  Ansuravrc  fiocieti).  38  Neb.  725. 

contended,  however,  that  the  understanding  and 

of  the  assured  and  the  defendant  could  not  in  anv 
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manner  affect  the  ri^j^hts  of  the  plaintiff,  who  was  the 
heneflciary  named  in  the  policy,  which  had  become  fixed 
by  the  terms  of  the  contract.  As  we  view  the  record,  this 
c(mtenticm  is  without  merit.  Under  tlie  terms  of  the  con- 
tract itself,  the  assured  wai^  entitled  to  paid-up  term  in- 
surance for  +<(»ven  years  and  eight  months,  in  considera- 
tion of  the  premiums  that  had  been  paid  by  him  before 
Ills  default  occurred,  and  the  beneficiarv  was  entitled  to 
the  siime  and  no  greater  right.  We  have  seen  that  the 
notification  that  the  assured  was  in  default  of  payment  of 
tlie  premium  due  on  the  21st  day  of  April,  1902,  and  the 
refpicst  for  payment  did  not  change  the  terms  of  the  policy. 
Its  terms  were  plain  and  unambiguous,  and  were  under- 
stcxKl  alike  by  both  the  defendant  and  the  assured.  By 
no  act  of  the  defendant  or  of  the  assured  were  the  rights 
of  the  l)eneficiary  (^hanged;  and,  the  term  insurance  to 
which  th(*y  were  alike  entitled  having  lapsed  before  the 
death  of  the  assured,  there  was,  at  his  death,  nothing  due 
to  his  beneficiary. 

As  we  view  the  case,  we  are  constrained  by  the  authori- 
ties to  hold  that  it  was  error  for  the  district  court  to  re- 
fuse the  defendant's  request  for  a  directed  verdict. 

The  judgment  of  the  trial  court  is  reversed;  and,  as 
there  can  be  no  recovery  in  tUis  case,  the  plaintiff's  action 
is  dismissed. 

Reversed  and  dismissed. 

Hamer,  J.,  not  sitting. 


In  re  Estate  of  Frederick  A.  Sassb. 
Wir.LTAM  Sasse  et  al.,  appkllees,  v.  Marie  Sassb, 

APPELLANT. 

PiLFJ)  May  17,  1913.     No.  17,215. 

1.  Executors  and  Administrators:  Payment  ok  Debts:  Sale  of 
Realty.  If  there  are  collectible  personal  assets  belonging  to  the 
estate  of  a  deceased  person  sufficient  to  pay  all  of  his  debts,  the 
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:rlct  court  haa  no  authority  to  order  the  sale  of  any  portion  of 
real  estate  for  that  purpose, 

:  Construction:  Payment  of  Debts.  Will  of  the  decedent 
mined  and  construed,  certain  of  lt«  provisions  set  out  In  tbe 
Qlon,  and  held  to  create  a  Fund,  available  to  the  executors,  of 
re  than  a  sufficient  amount  to  pa;  all  of  the  debts  of  the 
ator. 

:al  from  the  district  court  for  Stanton  county: 
.  Geatos,  Judge,    Reversed  and  dismissed. 

V.  Young  and  G.  A.  Eherly,  for  api>ellant. 

hardt  £  Horton  and  A.  R.  Oleson,  contra, 

nss,  J. 

is  an  appeal  from  a  judgment  of  the  district  court 
nton  county,  granting  to  the  executors  of  the  will 
leri(!k  A.  Sasse,  deceased,  a  license  to  sell  certain 
Site,  of  which  he  died  seized,  for  the  payment  of  his 

»pears,  without  dispute,  that  on  the  7th  day  of 
)er,  1894,  Frederick  A.  Sasse  m'ade  a  will,  wherein 
SfHl  oertflin  land  to  his  three  sons,  and  the  residue 
state  he  devised  and  bequeathed  to  his  several  chil- 
hare  and  share  alike.  On  the  18tli  day  of  August, 
asKc  executed  conveyances  to  his  tliree  sons  for  the 
^te  which  he  had  devised  to  them  hy  will,  and  took 
lem  certain  contracts  by  which  tliey  each  agreed 
him  the  sum  of  f  1,200,  to  be  distributed  according 
ivill  in  case  he  died  testate,  but,  in  case  he  should 
0  will,  the  money  which  they  were  to  pay  his  estate 
be  distributed  "to  his  present  heirs  and  their  legal 
ntatives,"  No  other  will  was  made  by  him.  On 
h  day  of  June,  1908,  Sasse  died,  and  the  will  above 
led  was  presented  for  probate.  The  will  was  con- 
yy  his  widow,  a  second  wife,  whom  he  had  married 
is  will  was  execnted.  On  appeal  to  the  district 
lie  will  was  admitted  to  probate,  subject  to  the 
44 
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statutory  property  rights  of  the  widow.  During  the  year 
in  wliieli  the  contest  proceedings  were  pending^  there  was 
no  administrator  or  executor  appointed^  and  the  estate  so 
remained  until  the  7th  day  of  August,  1909,  when  the 
present  executors  were  appointed  and  qualified.  During 
the  time  of  the  contest,  the  real  estate  involved  in  this  pro- 
ceeding was  in  the  possession  of  Gustav  Sasse,  one  of  the 
sons  of  the  deceased,  who  had  been  the  tenant  thereon  for 
a  number  of  years,  and  who  claimed  he  was  authorized  to 
make  certain  improvements  on  the  premises  and  apply  the 
same  in  payment  for  the  rent  He  continued  as  tenant 
aft^r  the  death  of  his  father,  and  remained  such  until 
March  1,  1910.  He  now  claims  that  he  expended  the  sum 
of  f400  for  improvements  on  the  premises,  which  he  in- 
sists he  has  the  right  to  set  off  against  the  rent  due  the 
estate. 

At  the  time  of  the  death  of  Frederick  A.  Sasse  he  was 
the  owner  of  a  farm  consisting  of  120  acres  of  land  situated 
in  Stanton  county,  together  with  lots  1,  2  and  3,  in  block 
48  of  the  original  town  of  Stanton,  on  .which  was  situated 
a  dwelling-house,  occupied  at  that  time  as  a  homestead, 
which  proi)erty  was  not  disposed  of  by  his  will.  The  farm 
land  above  mentioned  was  incumbered  by  a  mortgage  of 
1800,  bearing  interest  at  5  per  cent,  from  July  1,  1908, 
payable  semi-annually.  It  appears  that  the  amount  due 
on  the  mortgage  was  not  filed  as  a  claim  against  the  estate. 
The  town  property  was  clear  of  incumbrance,  and  has  been 
occupied  since  the  death  of  the  testator  by  his  widow  as 
her  homestead.  The  farm  was  rented  for  the  year  ending 
March  3,  1909,  to  Gustav  Sasse,  from  whom  there  was  a 
balance  of  $40  due  as  rent,  and  which  has  never  been  paid. 
The  farm  was  rented  for  the  year  ending  Miirch  1,  1910, 
at  a  rental  value  of  f360.  For  the  year  ending  March  1, 
1911,  it  was  occupied  by  Herman  Sasse  at  an  agreed 
rental  value  of  ?360,  and  at  the  time  of  the  commencement 
of  this  proceeding  it  was  still  occupied  by  him  as  a  tenant, 
for  the  year  ending  March  1,  1912,  at  an  agreed  rental 
value  of  J360,  and  no  part  of  the  rents  above  mentioned 
have  been  paid. 
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rs  that  the  executors  have  made  no  effort  to 
rent,  and  it  is  contended  by  the  appellant  that 
lone,  which  should  have  been  collected,  amount 
In  addition  to  the  rent  due  the  estate,  Herman 
im  Sasse,  the^  executors,  and  their  brother 
re  each  indebted  to  the  estate  in  tlie  sum  of 
h  interest  at  the  rate  of  7  per  cent,  from  June 
■cured  by  mortgages,  according  to  the  contracts 
een  them  and  their  deceased  father,  as  above 
>  attempt  whatever  has  been  made  by  the  ex- 
collect  the  amounts  so  due  on  said  contracts, 
y  portion  thereof  been  paid.     Under  these  cir- 

the  executors  of  the  will  applied  for,  and  re- 
cense  from  the  judge  of  the  district  court  for 
unty  to  sell  that  portion  of  the  real  estate,  des- 

the  120-acre  farm,  for  the  alleged  purpose  of 

debts  of  the  deceased,  which  amount  to  about 
om  the  order  of  the  district  court  granting  the 
ve  mentioned,  the  widow  has  appealed, 
iw  contends  that  the  money  due  from  Gustav, 
id  ErncRt  Sasse  belongs  to  the  estate  of  her 
ishand,  and  so  much  thereof  as  may  be  neces- 
!  be  used  for  the  payment  of  his  debts;  that  the 
who  are  the  sons  of  the  deceased,  are  unlaw- 
eding  to  sell  the  land  in  question  for  the  pur- 
)riving  her  of  her  share  of  the  estate,  and  are 
thus  increase  their  own  distributive  portions 
liile  the  executors  claim  that  the  money  due 
ons  of  the  testator  belongs  to  and  should  be 

them.  The  determination  of  this  question  re- 
instruction  of  a  portion  of  the  will,  and  it  is 
y  all  parties  that  if  the  sums  of  money  above 
lelong  to  the  estate,  and  are  available  for  the 

the  debts  of  the  testator,  the  judgment  of  the 
irt  should  be  reversed  and  the  proceeding  dis- 
7  the  first  clause  of  the  will  it  is  provided:  "I 
my  funeral  charges,  the  expense  of  administer- 
ite,  and  all  of  my  debts  be  paid  out  of  my  per- 
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Honal  property.     If  this  be  insuflBcient,  I  authorize  my 
executors  lierelnnfter  named  to  sell  so  much  of  my  real 
estate  as  may  be  necessary  for  that  puiTpose/*     By  the 
third  clause  of  the  will  it  is  provided:    "I  give  and  be- 
queatli  to  my  son,  William  Frederick  August  Sasse,  the 
following  described  reaJ  estate,  to  wit:  The  south  half  of 
the  northeast  quarter  and  the  northwest  quarter  of  the 
southeast  quarter  and  the  southeast  quarter  of  the  north- 
west quarter  all   in  section  seven  in  township  number 
twenty-two  north,  range  number  three  east  in  Stanton 
county,  Nebraska,  and  the  said  William  Frederick  Au- 
gust Sasse  is  to  be  charged  with  the  sum  of  one  thousand 
eight  hundred  dollars,  and  after  deducting  from  said  sum 
the  amount  due  him  under  the  general  distribution  as 
hereinafter  set  forth,  the  balance,  if  there  be  any,  shall  be 
jiaid  by  him  to  my  executors  within  a  reasonable  time 
after  the  amount  is  ascertained  and  determined."     The 
other  subdivisions  of  the  will,  devising  certain  lands  to 
H(»rman  and  Gustav,  the  other  sons  of  the  deceased,  are 
the  same,  in  substance,  as  the  one  above  quoted.    By  the 
seventh  clause  of  the  will  it  is  provided:     "I  give  and 
bequeath  all  the  residue  of  my  estate,  real  and  personal, 
to  my  children,  William  Frederick  August  Sasse,  Herman 
Sasse,   Ernest  Sasse,   Gustav   Sasse,  Amelia  Sasse,  and 
Minnie  Mason,  share  and  share  alike  as  tenants  in  com- 
mon to  be  to  them  as  herein  directed.   In  case  anv  of  mv 
children  shall  die  in  my  lifetime  leaving  isf^ue  or  descend- 
ants, I  direct  that  his  or  her  share  shall  not  lapse,  but 
shall  be  paid  to  such  descendants  in  equal  proportions." 
By  the  eighth  clause  of  the  will  it  was  further  provided: 
**The  amount  due  to  my  sons  hereinbefore  mentioned  shall 
be  deducted  from  the  amount  due  for  the  lands  herein- 
before bequeathed,  and  the  sum  due  to  Aiuelia  Sasse  shall 
be  paid  to  her  within  a  reasonable  time  after  my  decease, 
and  for  the  welfare  and  protection  of  my  daughter,  Minnie 
Mason,  I  direct  that  her  share  in  my  estate  shall  be  placed 
in  the  hands  of  a  trustee  to  be  appointed  by  the  county 
court  of  Stanton  county,  who  shall  give  a  good  and  suffi- 
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cient  bond  for  the  custody  and  investment  of  the  funds, 
and  the  interest  shall  be  paid  to  her  as  long  as  she  shall 
live  as  the  wife  of  lier  present  husband,  A.  C.  Mason.  In 
case  of  the  death  of  her  said  husband,  then  and  in  that 
case,  the  entire  sum  shall  be  paid  to  her,  and  in  case  of 
lier  death  occurring  prior  to  that  of  her  husband,  then  the 
said  sum  or  share  shall  remain  in  trust  for  her  children, 
if  they  shall  survive  her." 

Construing  the  portions  of  the  will  above  quoted,. with 
all  of  its  other  provisions,  we  are  of  opinion  that,  by  the 
payment  of  the  sums  of  money  due  from  his  three  sons,  it 
was  the  intention  of  the  testator  to  create  a  fund  avail- 
able to  his  executors  for  the  payment  of  his  funeral 
charges,  his  debts,  and  the  expense  of  administering  his 
estate.  The  remainder  of  the  funds,  together  with  his 
property  undisposed  of  at  the  time  of  his  death,  was  to  be 
divided  equally  between  his  children  share  and  share 
alike.  Any  other  construction  of  the  will  would  deprive 
the  daughters  of  the  testator  of  any  considerable  portion 
of  his  estate.  It  evidently  was  his  intention  to  require 
the  sons  to  pay  over  to  the  executors  so  much  of  the  money 
secured  by  their  contracts  as  would  be  necessary  to  pay 
his  funeral  charges,  his  debts,  and  the  expense  of  adminis- 
tration, and  the  distributive  share  belonging  to  his  two 
daughters.  Each  of  the  sons  was  to  be  allowed  to  retain 
such  remainder  of  the  fund,  if  any,  as  w^ould  amount  to  his 
distributive  share  of  the  estate.  By  adopting  this  con- 
struction of  the  will,  it  appears  that  there  was  available 
to  the  executors  a  fund  amounting  to  about  |4,500  for  the 
payment  of  the  debts  of  the  testator,  whicli  it  is  conceded 
were  only  about  $1,200  at  the  time  the  district  court  made 
the  order  to  sell  the  farm  belonging  to  his  estate. 

It  follows  that  the  order  for  the  sale  of  the  land  in 
question  should  not  have  been  granted.  Tlie  judgment  of 
the  district  court  is  therefore  reversed,  and  the  proceeding 
is  dismissed.  Reversed  and  dismissed. 

Reese,  C.  J.,  Pawcett  and  Sedowick,  JJ.,  concur. 
Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 
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Robert  Coulter,  appellant,  v.  Marion  T.  Cumminqs, 

appellee. 

Filed  May  17,  1913.    No.  17.240. 

1.  Conversion.  An  action  for  conversion  will  not  lie  for  the  disposi- 
tion of  property  which  the  plaintiff  has  authorized.  If  he  has 
an  action,  it  is  for  the  price  or  value  of  the  property. 

2 :   Proof.    In  such  a  case,  in  order  to  recover  the  value  of  the 

property,  the  plaintifP  is  required  to  prove  that  defendant  ex- 
pressly or  impliedly  agreed  to  pay  him  the  purchase  price,  or  the 
market  value  thereof. 

3.  Trial:  Directing  Verdict.  Where  the  evidence  will  not  sustain  a 
verdict  for  the  plaintiff,  it  is  the  duty  of  the  trial  court  to  direct 
the  Jury  to  return  a  verdict  for  the  defendant. 

Appeal  from  the  district  court  for  Gage  county: 
Lbander  M.  Pemberton,  Judge.    Affirmed. 

E,  0.  Kretsinger  and  Ernest  L.  Kref singer,  for  appel- 
lant. 

Bvgh  J.  DohhSn  contra, 

Barnes,  J. 

Action  commenced  in  tlie  district  court  for  Gage  county 
to  recover  a  sum  of  money  alleged  to  be  due  plaintiflf  from 
the  defendant  for  the  sale  or  conversion  of  certain  cai)ital 
stock  of  a  corporation,  known  as  the  "M.  T.  Cummings 
Milling  Company."  At  the  conclusion  of  the  trial  the 
court  below  directed  a  verdict  for  the  defendant,  and  the 
plaintiflf  has  appealed. 

It  appears,  without  dispute,  that  in  the  month  of  Oc- 
tober, 1901,  the  plaintiff  and  the  defendant,  together  with 
certain  other  persons,  organized  a  corporation,  under  the 
laws  of  this  state,  for  the  purpose  of  purchasing  a  mill 
and  water-power  at  Blue  Rapids,  Kansas,  to  be  operated 
in  manufacturing  corn  products.  It  Avas  provided  by  the 
articles  of  incorporation   that  the  capital  stock  of  the 
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company  should  be  $30,000,  divided  into  equal  shares  of 
$100  ojK-h.  of  which  one-fourth  was  required  to  be  issued 
and  fully  paid  up  at  the  time  the  business  was  commenced. 
It  was  also  provided  that  all  of  the  stock  should  be  com- 
mon stock,  nonassessable,  and  transferable  on  the  books 
of  the  company.  Subsequent  to  organization,  and  at  the 
date  when  the  company  began  active  operations  as  a  manu- 
facturing concern,  the  amount  of  |16,500  of  stock  had 
been  issued  and  paid  for  at  par.  Of  this  stock  the  plain- 
tiflF  became  the  owner  of  10  shares  of  |100  each.  Prom  the 
proceeds  of  the  sale  of  the  stock,  the  milling  company,  in 

1902,  purchased  a  mill  site,  mill  house,  water-powder  and 
power-rights  at  Blue  Rapids,  Kansas,  repaired  and  re- 
modeled the  mill  house,  flume,  sea  walls,  and  other  ap- 
purtenances to  said  property,  and  installed  new  milling 
machinery  necessary  for  their  purposes,  of  the  latest  and 
best  type.  This  was  connected  up  to  the  power,  and  in  the 
autumn  of  1902  the  mill  was  put  into  successful  operation 
as  a  manufacturing  plant.  The  power  for  the  operation  of 
the  mill,  as  well  as  for  the  operation  of  a  number  of  other 
milling  and  manufacturing  plants,  was  supplied  by  a 
large  and  w^ell-constructed  stone  dam  across  the  Blue 
river,  which  had  been  in  successful  operation  for  more  than 
35  years.  Thus  the  venture  of  the  milling  company  ai>- 
peared  to  lack  no  essential  element  of  complete  ^uccesa 

It  further  appears  that  during  the  first  week  of  June, 

1903,  there  occurred  a  great  flood,  which  inundated  the 
entire  valley  of  the  Big  Blue  river  from  its  source  to  its 
mouth.  In  volume  of  water,  duration,  force,  and  destruc- 
tiveness,  this  flood  was  unparalleled  in  the  known  history 
of  that  country.  It  practically  destroyed  the  property  of 
the  milling  company.  It  washed  out  and  destroyed  the 
switch  track  connecting  the  property  with  the  Union 
Pacific  railroad,  nearly  a  mile  away,  and  the  railroad 
company  refused  to  rebuild  the  switch.  This  required  the 
milling  company  to  depend  upon  wagons  for  the  trans- 
portation of  its  products  and  all  other  freight  to  and  from 
the  railway  station,  a  distance  of  three-fourths  of  a  mile. 
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In  addition,  the  country  road  leading  to  the  mill  was 
destroyed,  making  access  to  the  property  diflicult  to  the 
farming  community.  Great  damage  was  wrtmght  to  tlie 
mill  house,  the  flume,  and  machinery,  and,  in  addition,  a 
large  amount  of  grain  in  bins  and  manufactured  products 
on  band  were  lost  and  damaged  or  totally  destroyed.  At 
the  time  of  this  disaster  the  milling  company  was  indebted 
to  the  First  National  Bank  of  Beatrice  on  its  promissory 
note,  which,  with  interest,  amounted  to  something  over 
f5,500,  an  indebtedness  which  had  been  incurred  by  the 
company  to  enable  it  to  operate  its  mill.  It  further  ap- 
IK'urs  that  the  eflFect  of  the  flood  was  to  cut  a  new  channel 
for  the  river  some  distance  up  tlie  stream  from  the  point 
where  the  company's  property  was  situated,  and  above  the 
stone  dam,  leaving  that  structure  high  and  dry  without 
water,  so  that  the  power  by  which  the  mill  had  been 
operated  was  completely  destroyed.  The  milling  company 
was  thus  left  withcmt  assets  of  any  kind  to  meet  its  in- 
debtedness, except  such  as  could  l)e  realized  out  of  the 
wreck  of  its  property.  Soon  after  tliis  disaster  tlie  de- 
fendant, as  the  principal  stockholder,  president  of  the 
board  of  trustees,  and  manager  of  the  property,  endeavored 
to  sell  it  for  a  sum  sufficient  to  discharge  the  company's 
debt  to  the  bank.  For  over  a  year  the  proposition  to  sell 
the  property  was  extensively  advertised  in  various  milling 
journals,  and  by  other  means,  all  of  which  resulted  in  a 
failure  to  make  such  a  sale.  Finally,  the  defendant  took 
up  the  matter  of  adjusting  the  debt  in  some  way  with  the 
other  stockholders  of  the  company,  and  on  or  alH)ut  the 
23d  day  of  August,  1904,  he  wrote  to  the  members  of  the 
company,  including  the  plaintiff,  advising  them  of  the 
necessity  of  devising  some  means  of  paying  the  debt. 
Amongst  the  plans  suggested  was  a  surrender  to  him  of 
the  stock  in  consideration  of  his  assuming  and  paying  the 
debts  of  the  company.  Some  time  in  the  yeiir  1904  the 
township  in  which  the  city  of  Blue  Rapids  is  situated 
voted  to  issue  its  bonds  in  the  sum  of  |20,000,  aud  use  the 
proceeds  thereof  in  an  effort  to  redivert  the  Blue  river  to 
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ancit'nt  channt'l,  and  thereby  retrieve,  to  some  extent, 
misfortune  which  the  whole  eoiiiniunity  and  surround- 

ecmntry,  equally  with  the  milling  company,  had  suf- 
d  from  the  flood.  The  work  was  put  under  way  in 
i,  and  completed  in  1905,  with  a  fair  prospi^ct  that 
oration  of  the  power  to  the  stone  dam  would  be  effect- 
and  permanent.  Under  these  circumstanoes  the  de- 
lant  was  able  to  interest  Mr.  F.  li.  Draper  and  Mr.  W. 
Bryson,  of  Adams,  Nebraska,  in  his  milling  company, 

finally  reached  an  agreement  by  which  they  were  to 
L  him  in  taking  over  all  of  the  stock  of  the  company 
the  basis  of  the  assumption  and  payment  of  tlie  in- 
tedness  of  the  old  company  above  described, 
n  June  8, 1905,  defendant  wrote,  addressed  and  mailed 
tter  to  the  plaintiff,  advising  iiira  of  this  arrangement, 
ing,  among  other  things,  that  all  the  stockholders  had 
gned  their  stock  t(»  him,  or  were  willing  to  do  so,  on 
dition  that  lie  pay  the  company's  debt  to  the  hank, 

renewing  his  request  for  the  assignment  of  plaintiff's 
•k  on  those  conditions.  Plaintiff  thereafter  delivered 
stock  to  tlie  defendant.  The  new  company  was  organ- 
I,  and  the  mill  was  repaired  and  put  in  oijeration.  The 
perty  was  leased  to  one  Ed  S.  Jliller,  and  in  May, 
6,  the  mill  house,  with  its  contents,  was  totally  de- 
lyed  by  fire. 

'he  plaintiff,  by  his  amended  petition,  soiight  to  re- 
er  the  value  of  the  stock  which  he  delivered  to  the  de- 
lant,  on  the  theory  that  the  defendant  wrongfully  con- 
ted  it  to  his  use,  or  agreed  to  pay  tlie  plaintiff  his 
ley  therefor  as  soon  as  the  mill  was  put  in  ojjeration. 
'endant  demurred  to  the  amended  i>etition  on  the 
and  that  the  facts  stated  did  not  constitute  a  cause  of 
ion.  The  demurrer  was  overruled,  and  the  objection 
B  raised  was  kept  goiMi  at  all  stages  of  the  trial.  The 
wer  was,  in  effect,  a  general  denial, 
leveral  reasons  are  assigned  for  a  reversal  of  the  judg- 
it  of  the  district  court.  A  consideration  of  the  assign- 
it  that  the  court  erred  in  directing  the  jury  to  return 
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a  verdict  for  the  defendant  is  sufficient  to  dispose  of  the 
ease  without  passing  upon  the  other  question  presented  by 
the  record. 

The  bill  of  exceptions  shows  that  plaintiff  gave  no  tes- 
timony showing,  or  tending  to  show,  that  liis  stock  wai9 
obtained  from  him  by  any  false  pretext^  but  that  it  was 
obtained  by  defendant  for  the  purpose .  of  organising  a 
new  corporation,  and  that  it  was  used  for  that  purpose. 
His  testimony,  in  part,  is:  ''He  (meaning  the  defendant) 
requested  me,  and  asked  me,  if  I  would  be  willing  to  turn 
it  (the  stock)  over  to  him  if  he  got  a  couple  of  men  to  go 
in  with  him  and  start  the  mill  again,  that  was  after  it  w*as 
flooded,  you  know,  and  I  consented  to  it.  *  *  *  Well, 
he  asked  me  if  I  would  be  willing  to  let  him  have  it  in  his 
[)ossession  so  he  could  start  the  new  mill,  and  I  consented 
to  it  rather  than  leaving  the  mill  standing  idle.  I  gave 
the  stock  to  him  on  these  grounds.  He  waB  to  have  it  in 
his  p()S8K^ssion  until  he  started  the  new  mill,  and  I  ex- 
pected the  money  out  of  it  then.  ♦  ♦  ♦  Well,  he  re- 
quested me  to  bring  the  stock  when  I  came  up  town,  and 
I  brought  the  certificates  and  handed  them  to  him,  with 
the  understanding — I  had  the  understanding — I  \^a8  to 
^et  my  money  out  of  them.  Q.  Mr.  Coulter,  when  you 
took  the  stock  to  Mr.  Cummings,  what  did  Mr.  Cummings 
say  about  the  stock?  A.  When  I  handed  it  to  him?  Q. 
Yes.  A.  Well,  he  thanked  me  for  it  I  said,  I  expected 
to  get  my  money  for  it  when  he  got  to  running  the  mill. 
♦  *  *  He  said  it  would  be  doubtful.  He  SJiid,  if  there 
was  any  money  to  be  got  out  of  a  water-mill,  he  had  yet 
to  see  it.'' 

As  we  view  the  plaintiff's  own  evidence,  he  failed  to 
make  out  a  case  against  tlie  defendant  for  the  conversion 
of  stock.  To  maintain  an  action  for  conversion  of  chat- 
tels, a  party  must  have  actual  possession  of  the  property, 
or  the  right  to  immediate  possession.  Code,  sec.  182; 
Raymond  Bros,  d  Co.  v.  Miller,  50  Neb.  506;  Hill  v. 
Campbell  Commission  Co,,  54  Neb.  59;  Thompson  d  Sons 
Mfg,  Co.  V.  Nicholls,  52  Neb.  312.     Plaintiff  failed  to 


Vor.  93]  JANUARY  TERM,  1913.  651 


Coulter  y.  Gummingfl. 


testify  tliat  he  was  entitled  to  the  possession  of  the  stock 
in  question  at  the  time  the  action  was  begun.  He  produced 
no  evidence  that  he  ever  demanded  possession  of  the  stock, 
or  requested  the  defendant  to  pay  him  any  tiling  as  the 
purchase  price  thereof.  His  testimony,  and  the  allegation 
of  his  petition,  contradict  and  refute  the  theory  of  a 
wrongful  conversion  of  his  stock  by  the  defendant.  Con- 
version in  law  is  unauthorized  dealing  with  the  goods  of 
another  by  one  in  possession,  whereby  the  nature  op 
quality  of  the  goods  is  essentially  altered,  or  by  which 
one  having  the  right  of  pf)ssession  is  deprived  of  all  sub- 
stantial  use  of  his  goods,  temporarily  or  permanently. 
Herrick  v.  Humphrey  Ilardvrare  Co.^  73  Neb.  809;  Ayles- 
hiiry  ifercaiitile  Co,  v.  Fitch,  22  Okla.  475,  23  L.  R.  A.  n.  s. 
573.  It  follows  that  the  authorized  use  of  tlie  property  by 
the  defendant  in  this  case  will  not  support  an  action  for 
conversion.  In  Carlson  v,  Jordan,  4  Neb.  (Unof.)  359, 
it  was  said :  "No  action  for  conversion  will  lie  on  account 
of  a  disposition  of  property  which  plaintiff  admits  author- 
izing. If  he  has  an  action,  it  is  for  the  price  of  the  prop- 
erty." 

Again,  in  order  for  the  plaintiff  to  recover  the  value  of 
his  stock,  it  was  necessary  for  him  to  show,  by  some  com- 
petent evidence,  that  the  defendant  had  promised  to  pay 
him  its  value  when  the  mill  was  again  in  operation.  The 
evidence  contains  no  such  promise.  Plaintiff  did  not  tes- 
tify that  the  defendant  ever  agreed  to  pay  him  the  value 
of  the  stock.  He  testified  that,  in  answer  to  his  assump- 
tion that  he  was  to  receive  the  money  for  his  stock,  the 
defendant  said:  "It  would  be  doubtful  ♦  ♦  ♦  if  there 
was  any  money  to  be  got  out  of  a  water-mill."  It  seems 
idle  to  assert  that  this  amounted  to  a  promise  to  pay  the 
plaintiff  anything  whatever  for  his  stock.  Again,  we  find 
no  testimony  in  the  record  from  which  the  value  of  the 
stocky  if  it  had  any  value  whatsoever,  can  be  ascertained. 
On  the  other  hand,  it  seems  clear  from  the  undisputed 
facts  contained  in  the  record  that  plaintiff's  stock  has  no 
value  whatever. 
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As  we  view  the  record,  no  other  verdict  than  the  one 
wliich  was  returned  nnder  the  direction  of  the  court  could 
have  l»een  sustained,  and  therefore  the  judgment  of  the 
district  court  is 

Affirmed. 

RjEESE,  C.  J.,  Fawcett  and  Sedgwick,  JJ.,  concur. 
Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 


Charles  P.  Johnson  ei'  al.,  appellees,  v.  Payne  Invest- 
ment Company,  appellant, 

PiLfD  Mat  17,  1913.     No.  17,250. 

1.  Brokers:   Actio??  fob  Commisaton:    Burden  of  Proof.    In  an  action 

on  a  contract  between  real  estate  brokers  for  a  division  of  com- 
missions on  the  sale  of  real  estate,  jointly  listed  by  both  parties, 
by  which  It  was  provided  that,  if  sale  is  made  by  the  second 
party  without  the  aid  of  the  first  party,  the  second  party  shall 
have  all  of  the  commission,  It  being  conceded  that  the  sale  on 
which  the  first  party  claims  to  be  entitled  to  a  division  of  the 
commission  was  in  fact  made  by  the  second  party,  the  burden 
is  on  the  first  party  to  show  by  a  preponderance  of  the  evidence 
that  the  sale  was  made  by  or  with  its  aid  or  assistance. 

2.  : :    Evidence:     Sufficiency.     Evidence  examined.  Its 

substance  set  forth  in  the  opinion,  and  held  insufllcient  to  require 
a  division  of  the  commission. 

Appeal  from  the  district  court  for  Scott's  Bluff  county: 
Hanson  M.  Obimes,  Jidge.    Affirmed. 

Wright  &  Duffie,  for  appellant. 

Morrow  rf  Morrow^  contra, 

Barnes,  J. 

Action  to  recover  commissions  on  the  sale  of  certain 
lands,  jointly  listed  for  sale  by  the  plaintiffs  and  the  de- 
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in  directing  the  verdict,  and  insists  that,  under  the  evi- 
dence, the  question  of  the  defendant's  right  to  recover 
should  have  been  submitted  to  the  jury.  A  determination 
of  that  question  will  dispose  of  all  of  the  questions  pre- 
sented by  the  record. 

It  api)ear8  from  the  evidence  that,  under  their  contract, 
the  plaintiffs  and  the  defendant  had  listed  for  sale  jointly 
the  northwest  quarter  of  section  10,  township  22  north  of 
range  56,  which  was  sold  to  one  George  W.  Andrua  The 
defendant  admits  that  the  plaintiffs  made  the  sale,  and  by 
the  terms  of  the  contract  defendant  was  not  entitled  to  any 
part  of  the  commissions,  unless  it  or  its  subagents  assisted 
in,  or  contributed  to,  the  making  of  the  sale.  It  appears 
from  tl»e  evidence  that  a  concern  called  the  Deutch  Land 
'Comj»any  had  a  contract  similar  to  the  one  between  plain- 
tiffs and  defendant,  which,  however,  did  not  include  the 
quar^'.er  section  of  land  above  described.  It  also  appears 
tliat  tlie  purchaser  of  the  tract  of  land  in  question  came 
to  yiH)tt's  Bluff  on  or  about  the  17th  day  of  June,  1909. 
Whnn  he  arrived  there  he  had  some  talk  with  the  Deutch 
Lard  Company,  and  was  shown  several  pieces  of  land 
which  it  had  for  sale.  They  also  told  him  that  the  plain- 
tiffs and  the  defendant  had  the  land  in  question  listed 
jointly,  that  tliey  did  not  have  the  right  to  sell  it,  and  that 
he  had  better  see  the  plaintiffs.  On  the  following  day 
Andrus  went  to  a  Mr.  Bai'ber,  who  was  his  brother-in-law, 
to  look  at  the  lands  in  that  vicinity;  and,  after  looking 
over  various  tracts,  they  went  to  Mitchell,  where  the  plain- 
tiffs had  tlieir  oflSce,  who  took  Andrus  out  to  view  the  land, 
and  afterwards  sold  it  to  him. 

One  Beach  Coleman,  who  was  associated  with  the 
Deutch  Land  Company,  and  who  was  called  as  a  witness 
for  the  defendant,  testified,  in  substance,  that  he  first  met 
Andrus  in  his  office  in  Scott's  Bluff;  that  his  company 
was  working  at  that  time  for  the  Payne  Investment  Com- 
I>any;  that  Andrus  was  looking  for  some  irrigated  land^ 
and  desired  something  ratlier  choice.  He  said :  "I  suggested 
that  I  show  him  a  piece  of  land  or  two.    I  told  him  at  the 
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time  that  probably  our  lands  were  not  quite  sycli  land  as 
he  had  in  mind.  As  a  matter  of  fact  I  was  trying  to  tie 
him  to  us  as  well  as  I  could  in  the  short  time  I  was  with 
him.  I  took  him  out  north  of  town  and  showed  him  a 
piece  of  land.  The  land  I  showed  him  at  that  time  was 
listed  with  us  and  with  the  Payne  Investment  Company. 
He  did  not  go  all  the  way  out  with  me.  When  we 
got  near  the  street  east  of  Mr.  Barber's  place,  he  said  he 
would  get  out  there  and  go  to  Mr.  Barber's  place  and  stay 
all  night.  I  saw  him  again  the  next  morning  in  my  office. 
I  told  him  that  the  Payne  In.Testment  Company's  train 
would  be  in  the  next  day,  and  I  invited  him  to  get  on 
that  train  and  go  up  to  the  headgate,  but  he  did  not  get 
in  in  time  to  do  that.  About  the  time  the  train  came  back 
lie  came  into  the  office  again.  I  said  to  him  that  they  were 
ready  to  go  out  and  look  over  the  country,  and  that  it 
would  probably  give  him  a  good  idea  as  to  the  country 
if  he  would  get  in  and  go  along.  I  was  careful  that  he 
should  get  into  the  car  that  Mr.  Deutch  was  in.  I  did  not 
go  on  that  trip,  but  turned  him  over  to  Mr,  Deuteh.  I 
next  saw  him  that  evening.  He  came  into  our  office  with 
y\r.  Barber.  I  had  been  talking  with  him  about  a  quarter 
.'section  over  there,  which,  I  think,  had  104  acres.  A 
quarter  section  north  of  that,  an  80,  and  a  piece  of  land 
U'longing  to  Thompson  and  Gilmore,  which  was  the  north- 
west quarter  of  section  10,  township  22  north  of  range  56. 
We  told  him  that,  from  his  description  of  the  land  he 
wanted,  this  land  would  certainly  pleaRe  him.  T  explained 
to  him  that  it  was  a  piece  of  land  which  we  did  not  have 
personally  listed  with  the  Payne  Investment  Company, 
but  that  Johnson  ft  Whitman  (plaintiffs)  at  Mitchell  had 
the  piece  of  land  listed  with  the  Payne  investment  people, 
and  that  he  would  have  to  buy  it  there.  Re  then  left  our 
office,  and  gave  us  the  impression  that  he  was  going  to 
look  at  this  piece  of  land  with  Mr,  Barber.  I  understood 
he  made  arrangements  to  buy  it  that  same  day."  He  fur- 
ther testified :  "I  do  not  remember  of  having  had  any 
further  conversation  with  Mr.  Andrus  after  Mr.  Barber 
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took  him  out  to  look  at  the  land.  I  told  Mr.  Andrns  that 
Johnson  &  AAliitman  had  this  land  for  sale.  I  knew  this, 
be<-ause  I  tri€*<l  to  get  it  on  our  list,  and  the  Payne  people 
told  UK  thev  had  it.  I  directed  Mr.  Andrus  to  Johnson  & 
Wliitiunn  IxH-ause  we  were  interested  in  the  sale.  I  did  not 
have  the  ri^hi  to  sell  this  land,  as  we  did  not  have  it  listed. 
The  Payne  Investment  Company  and  Johnson  had  that 
to{j:ether.  All  siihaji:ent8  of  the  Payne  Investment  Com- 
I)any  tried  to  furnish  buyers  for  all  lands  so  listed,  no 
matter  by  what  suhap:ent  it  was  listed;  that  was  what  we 
were  trjiiiji:  to  do.  The  reas<m  we  directed  this  party  to 
Johnson  &  Whitman  was  because  if  we  directed  him  to 
the  Payne  Inv(»stment  Company,  or  whoever  had  this  land 
listed,  we  would  jointly  get  the  commissions.  Mr.  Barber 
was  pres(»nt  when  we  directed  Mr.  Andms  to  Johnson  & 
Whitman,  and  heard  part  of  the  conversation.  I  told  him 
to  make  it  plain  to  Jolinson  &  Whitman,  that  we  sent  him 
to  them,  and  he  said  he  would  do  it  I  think  the  first  con- 
versation I  had  with  Johnson  &  Whitman  was  by  telephone, 
the  evening  after  the  sale  was  consummated.  I  did  not  de- 
mand any  of  the  commission  from  the  Deutch  Land  Com- 
pany, because  I  did  not  think  they  were  in  a  position  to 
I)ay  it.  I  tliink  ifr.  Whitman  stated  in  that  conversation 
that  he  did  not  know  anything  about  our  having  had  a 
talk  with  ifr.  Andrus.  I  think  Johnson  told  me  the  same 
thing.  They  stated  they  had  no  knowledge  that  we  ever 
had  anything  to  do  with  this  deal.  I  did  not  say  anything 
about  the  Payne  Investment  Company's  commission.  I 
was  not  looking  after  their  commission.  I  did  not  close 
the  ccmtract  for  tlie  sale  of  this  land  for  two  reasons:  In 
the  first  place,  nt  tliat  time,  Andrus  had  not  decided  to 
buy;  in  the  second  i>la('e,  we  had  not  the  land  listed  with 
us  and  the  Payne  Inv(»stment  Company,  so  we  had  to  send 
him  to  them  and  take  a  smaller  commission." 

Theodore  D.  Deutch  was  called  as  a  witness  for  the  de- 
fendant, and  testified,  in  substance,  that  he  was  a  partner 
in  the  firm  of  the  Deutch  Land  Company.  "I  met  Mr.  An- 
drus in  the  town  of  Scott's  Bluff,  I  think  it  was  about  the 
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i.  After  we  got  through  t^howing  him  the  Tri- 
ve  told  him  we  would  be  glad  to  «how  him  any- 
i  on  the  list.  The  neitt  morning  Mr.  Barba- 
Irus  came  into  onr  offica  We  had  Dothing  to 
aging  5tr.  Andrus  into  the  country,  I  told 
d  was  for  sale  by  Johnson  &  Whitman  on  the 
:  have  not  seen  Mr.  Andrus  since  he  left  tfie 
saw  hijii  the  next  morning  after  the  sale,  and 
i-sation  with  him  after  he  bought  the  land,  I 
A'  whether  Mr.  Barber  or  Mr.  Andrus  told 
Whitman  that  we  had  pointed  out  this  land 
do  not  know  anything  about  what  they  said 
use  I  was  not  with  them.    Mr.  Andrus  called 

and  asked  for  a  map  so  they  could  designate 
'or  sale.  We  marked  all  the  land  we.  had 
I,  aud  that  we  had  the  right  to  sell.  We  ex- 
i.st  of  Johnson  &  Whitman  and  the  Payne  In- 
mpany." 
lot  attempted  to  give  the  testimony  in  detail, 

space  we  have  only  given  the  substance  of  it. 

of  the  evidence  the  plaintiffs  moved  to  strike 
imony,  for  the  reason  that  it  »'afi  not  ^owd 
1  &  Whitman  had  any  knowledge  whatever  of 
jansactions,  nor  is  it  shown  that  the  alleged 

were  in  any  sense  the  moving  cause  ot  the 
us.  The  motion  was  sustained,  and,  as  above 
erdict  was  dire^'ted. 

I  5  of  the  written  contract  betwerai  the  fdain- 

}  defendant  provided:     "In  case  the  iaad  is 

er  of  the  parties  hereto,  the  commissions  or 

he  divided  as  above,  ex<»ppt  where  second 

sale  ^"ithont  aid  of  first  party,  in  which  case 
■  shall  have  all  the  commission,"  In  the  con- 
nntiffs  were  designated  as  the  seeomi  party,  ' 
i  clear  that,  in  order  to  recover  anything  on 
■laim  or  set-off,  the  burden  of  proof  whb  on 
It  to  show  that  it  contributed  to  or  aided  in 
e  sale  of  the  land  in  question  to  Andrus.    As 
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we  view  the  testimony,  the  defendant  failed  to  make  auch 
proof,  and  therefore  the  district  court  did  not  err  in  di- 
recting a  verdict  for  the  plaintiffs. 
The  judgment  of  the  district  court  is 

Affirmed. 

Reese,  C.  J.,  Fawcett  and  Sedgwick,  JJ.,  concur. 

Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 


NiMROD  W.   NORRIS,  APPELLANT,  V.   OlTY  OF   LiNOOLN, 

APPELLEE. 

*  FnjED  Mat  17,  1913.    No.  17,258. 

1.  IdcenBes:  Occupation  Tax:  Constitution alitt.  It  Is  not  the  pur- 
pose of  the  fourteenth  amendment  to  prevent  the  states  from  clas 
slfying  the  subjects  of  legislation  and  making  different  regulations 
as  to  the  property  of  different  individuals  differently  situated. 
The  provision  of  the  federal  constitution  is  satisfied  if  all  persons 
similarly  situated  are  treated  alike  in  privileges  conferred  or 
liabilities  imposed.  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S. 
618. 

2. :   :   .    The  provision  of  section  1,  art.  IX  of  the 

con  ;titution  of  this  state,  authorizing  the  taxation  of  persons  en- 
gaged in  certain  occupations,  in  such  a  manner  as  the  legisla- 
ture shall  direct  by  general  law  uniform  as  to  the  classes  upon 
which  it  operates,  forbids  partiality  and  favoritism,  and  makes 
equality  before  the  law  a  rule  of  legislative  action.  It  does  not, 
however,  forbid  reasonable  classification  of  persons  for  the  pur- 
pose of  taxation.    Rosenhloom  v.  Spate,  64  Neb.  342. 

3  :     : '  Classification  of  Occupations:    Power  of  Mu- 

NiciPALirnos.  When  a  city  charter  authorizes  a  municipality  to 
require  by  ordinance  a  license  tax  of  persons  engaged  in  any 
occupation,  trade,  or  business  carried  on  within  the  corporate 
limits  of  the  city,  the  municipal  authorities  may  by  ordinance 
classify  the  different  occupations  for  taxation,  and  impose  differ- 
ent taxation  in  different  amounts  upon  the  different  claases;  and 
a  classification  made  by  such  authorities  will  not  be  interfered 
with  by  the  courts,  unless  it  manifestly  appears  that  it  la  un- 
reasonable and  arbitrary. 


Vol.  93]  JANUARY  TERM,  1913.  659 

— . , 1 


Norris  ▼.  0it7  of  Lincoln. 


4. :   :    CiTT  Ordinance:    Validity.    The  classification  of 

persons  lending  money  upon  chattel  security  in  a  different  class 
from  chartered  banks,  negotiators  of  loans  on  realty,  real  estate 
agents,  and  dealers  in  bonds  and  stocks,  and  the  imposition  of  a 
tax  differing  in  amount  upon  such  money-lenders  from  that  im- 
posed upon  such  other  classes,  is  not  so  wanting  in  reason  that 
the  ordinance  providing  for  such  classification  will  be  declared 
void  as  being  entirely  arbitrary. 

5.  :    :    :    .     An  ordinance  providing  «  fine 

and  imprisonment  as  a  means  of  enforcing  a  license  tax  does  not 
trench  upon  the  constitution  of  this  state.  Rosenl^loom  v.  State, 
64  Neb.  342. 

Appeal  from  the  district  court  for  Lancaster  county: 
WiLLARD  E.  Stewart,  Judge.    Affirmed. 

Burr,  Oreenc  d  Greene^  for  appellant. 

Fred  G.  Foster  and  D.  H.  McGlenahany  contra. 

Barnes,  J. 

This  is  a  suit  in  equity  brought  by  Nimrod  W.  Norris,  a 
citizen  of  the  United  States,  a  citizen  and  taxpayer  of  this 
state,  and  of  the  city  of  Lincoln,  on  belialf  of  himself, 
William  M.  Dennis,  the  Lincoln  Loan  Company,  and  the 
National  Loan  Company,  other  taxpayers  similarly  sit- 
uated, against  the  city  of  Lincoln  to  enjoin  the  collection 
of  an  occupation  tax  of  |50  a  year  on  the  business  or  oc- 
cupation of  loaning  money  on  chattel  security.  A  re- 
straining order  was  granted,  but  on  the  trial  of  tlie  cause 
the  order  was  vacated,  the  plaintiflTs  action  was  dismissed, 
and  from  that  judgment  he  brought  the  case  to  this  court. 
After  the  cause  was  docketed  here  the  plaintiff  departed 
this  life,  and  William  M.  Dennis,  one  of  the  parties  in  in- 
terest, was  allowed  to  prosecute  the  appeal. 

Many  reasons  are  assigned  for  a  reversal  of  the  judg- 
ment of  the  district  court,  but  only  three  of  them  are 
argued  in  the  brief  of  the  appellant.  Assignments  of  error 
not  mentioned  in  the  plaintiff's  brief  will  be  treated  as 
waived,  and  will  not  be  considered  by  the  court. 
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Th<*re  is  no  diFspute  about  tli^  facts  of  thta  caee.  It  «p- 
jH'RTH  by  the  stipnlation,  found  in  the  bill  of  exwptiong, 
that  by  soction  0  of  the  general  occupation  tax  ordinunce 
of  the  city  of  Lincoln  it  was  provided  as  follows:  **Any 
jMTRon,  firm  or  corporation  enga{i;ed  in  the  business  of 
h>aning  money  upon  chattel  security  shall  pay  an  occupa- 
tion tax  of  $50  i>er  year."  It  was  further  stipulated  that 
the  school  and  sanitarv  districts,  the  countv  of  Lancaster, 
and  the  state  of  Nebraska  hare  assessed  taxes  a^inst  the 
l>r()j)erty  of  the  plaintiflf  proportionately  to  the  taxes  as- 
s(*sHed  Jip;jnnst  the  i)roperty  of  others,  in  addition  to  the 
tax  provid<Hl  for  I)y  the  jjeneral  tax  ordinance,  and  the 
city  of  Lincoln  lias  not  ass^micd  nor  attempted  in  any 
manner  to  n*ji:nlato  the  business  of  loaning  money  upon 
cliattcl  security  otherwise  than  requiring  an  occupation 
tax  of  those  enjjjji}j:ed  in  that  business.  It  is  alleged  in  the 
plaintiff's  ^>etitK)n  that  the  ordinances  of  the  defendant 
city  provide  for  the  collection  of  the  occupation  tax  in 
(piostion  by  a  civil  suit  in  any  court  of  competent  jurisdic- 
tion, and,  further,  that  any  person  refusing  to  pay  fte 
tax  shall  bo  liable  to  a  fine  and  imprisonment.  We  And 
no  evidence  in  the  record  ticnding  to  support  the  last  mm^ 
tioned  alleviation.  The  record  conbiins  some  eviiience, 
however,  tending  to  support  the  allegation  that  the  city  Is 
threatening  to  and  is  about  to  collect  the  tax  in  question. 

1.  Appellant  assiiils  the  validity  of  the  ordinance  in 
question  as  violative  of  the  fourteenth  amendment  to  th« 
federal  constitution,  which  provides:  "No  state  crhail 
make  or  enforce  any  law  which  shall  abridge  the  privilege! 
or  immunitios  of  citizens  of  the  ITnited  States."  It  is 
argued  that  the  business  in  question  is  not  such  as  tha 
legislatun*  might  prohibit  outright,  I'lecause  detrimental 
to  the  public  interests,  or  against  the  public  health  or 
public  morals,  but  is  lawful  in  itself.  It  is  further  atated 
that  the  legislation  is  not  directed  against  all  engaged  te 
the  business  of  loaning  money,  is  not  directed  a^inst  tlMWie 
loaning  money  for  hire,  but  is  directed  arbitrarily  aad 
without  reason  against  those  engaged  in  the  basineas  ef 
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Ie88  it  manifestly  appears  that  the  classificatioii  is  un- 
reasonable and  arbitrary."  It  was  further  said:  "The 
classification  of  persons  lending  money  npon  personal 
property  or  personal  security  in  a  different  class  from 
chartered  banks,  negotiators  of  loans  on  realty,  real 
estate  agents,  and  dealers  in  bonds  and  stocks,  and  the  im- 
position of  a  tax  differing  in  amount  upon  such  money- 
lenders from  that  imposed  upon  ^ch  other  classes,  is  not 
so  wanting  in  reason  that  the  ordinance  providing  for 
such  classifit*ation  will  be  declared  void  as  being  entirely 
arbitrary."  We  find  that  the  rule  above  stated  is  sup- 
ported by  Cotcart  t\  City  Council  of  Oreem'iJ/e,  67  S.  Car. 
35,  45  8.  E.  122;  State  v,  Wickenhoefer,  6  Del.  120;  Brad- 
ley it  Co.  V.  City  of  Richmond,  110  Va.  521,  66  S.  E.  872; 
Dewey  v.  Richardson,  206  Mass.  430;  Banning  v.  City  of 
Cincifwati.  81  Ohio  St.  142. 

The  supreme  court  of  the  United  States  in  Field  r. 
Barber  Asphalt  Paving  Co.,  194  U.  S.  618,  said:  "It  is 
not  the  purpose  of  the  fourteenth  amendment,  as  has  been 
frequently  held,  to  prevent  the  states  from  classifying  the 
subjects  of  legislation  and  making  different  regulations 
as  to  the  property  of  different  individuals  differently  sit- 
uated. The  provision  of  the  federal  constitution  is  satis- 
fied if  all  persons  similarly  situated  are  treated  alike  in 
privileges  conferred  or  liabilties  imposed."  Kentucky 
Railroad  Tax  Cases,  115  U.  S.  321;  Hayes  v.  State  of  Mis- 
souri, 120  U.  S.  68;  Magoun  v.  Illinois  Tmst  d  Savings 
Bank,  170  U.  S.  283;  Gulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165 
U.  S.  150;  In  re  Home  Discount  Co.,  147  Fed.  538. 

Adopting  the  views  expressed  by  the  foregoing  authori- 
ties, we  are  of  opinion  that  the  ordinance  in  question  is 
not  violative  of  the  fourteenth  amendment. 

2.  It  is  next  contended  that  the  ordinance  is  violative 
of  the  constitution  of  this  state,  in  that  it  contravenes  sec- 
tion 3,  art  I  of  that  instrument,  which  provides:  "No 
person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law."  This  contention  seems  to 
have  been  conclusivelv  answered  in  Rosenbloom  v.  State, 


Vol.  93]  JANUARY  TERM,  1913.  663 


Norris  t.  Oity  of  Lincoln. 


G4  Neb.  342,  wherein  State  v.  Oreen,  27  Neb.  64,  Magneau 
V,  City  of  Fremont,  30  Neb.  843,  and  Templeton  v.  City  of 
Tekamiih,  32  Neb.  542  (eases  cited  by  counsel  for  the  ap- 
pellant) are  expressly  overruled.  In  that  case  the  court 
said:  "The  argument  is  that  the  law  taxing  peddlers 
trenches  in  various  ways  upon  the  constitution,  and  is 
therefore  void.  It  is  said  in  the  first  place  that  the  object 
of  the  legislation  is  to  raise  county  revenue,  and  that  rev- 
enue measures  cannot,  in  this  state,  be  enforced  by  the 
infliction  of  fines  or  penalties.  We  agree  with  counsel  in 
the  view  that  the  primary  and  paramount,  if  not  the  only, 
object  of  the  law  is  to  raise  revenue  by  imposing  a  tax 
upon  the  business  of  peddling.  The  only  thing  the  peddler 
is  required  to  do  is  to  pay  his  tax,  and  exhibit  the  appro- 
priate evidence  of  payment  to  any  person  who  may  wish 
to  see  it.  The  only  thing  he  is  forbidden  to  do  is  to  pur- 
sue his  calling  without  having  first  paid  the  tax.  No 
police  inspection  or  supervision  is  provided  for.  If  the 
things  commanded  and  forbidden  are  to  be  regarded  as 
features  of  regulation  or  repi'ession,  they  are  not,  to  say 
the  least,  so  pronounced  or  conspicuous  as  to  suggest  the 
idea  that  the  law  is  referable  to  the  police  power,  rather 
than  to  the  power  of  taxation.  But  granting  the  conten- 
tion of  counsel  for  defendant  that  the  statute  is  a  revenue 
measure,  pure  and  simple,  we  are  not  able  to  discover  any 
valid  objection  to  the  enforcement  of  it  in  the  manner 
provided  by  the  legislature." 

In  VUhiffe  of  Dodge  v.  (luidinger,  87  Neb.  349,  it  ap- 
pears that  the  trustees  of  the  village,  for  the  purpose  of 
raising  revenue,  passed  an  ordinance  levying  a  tax  upon 
the  occupation  of  practicing  medicine  within  the  village 
limits.  The  validity  of  this  ordinance  was  challenged; 
and,  upon  an  appeal  to  this  court,  it  was  said:  "The  de- 
fendant argues  that  the  plaintiff  may  only  license  such 
vocations  as  it  may  regulate  in  the  exercise  of  the  police 
power,  and  that  the  practice  of  medicine  is  not  subject  to 
such  regulations.  The  statute  authorizes  the  imposition 
of  occupation  taxes  for  the  purpose  of  raising  revenue. 
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The  taxing  jjower,  therefore,  is  the  source  of  the  plaintiflFs 
authority  to  deinaud  fn>iii  the  defendant  the  tax  in  ques- 
tion. The  power  of  the  lejrislature  to  raise  revenue  by 
levying  a  license  tax  upon  occupations  is  elalMjrately  dis- 
cussed and  definitely  determined  in  Rosenbloom  v.  State, 
64  Keb.  342.  See,  also,  State  v.  Boyd,  63  Neb.  829.  The 
question  is  no  longer  an  open  one  in  this  state.  The 
ordinance  imjioses  a  uniform  tax  upon  the  occupation  of 
practicing  medicine  in  the  village  of  Dodge.  There  is  no 
suggestion  that  the  amount  is  excessive,  nor  would  the 
record  support  that  contention  if  made." 

In  the  ca.se  at  bar  the  city,  by  the  ordinance  complained 
of,  imposed  an  (K*cupation  tax  of  ?50  a  year  upon  any  per- 
son, firm  or  cor]^)ration  engaged  in  the  business  of  loan- 
ing nnmey  ujxjn  chattel  security.  It  is  not  claimed  by  the 
appellant  that  this  tax  is  excej^ive,  and  it  is  apparent  thai: 
it  applies  equally  and  without  discrimination  to  all  per- 
sons^ firms  or  corporations  engaged  in  that  particular  oc- 
cupation. Therefore,  it  is  not  objectionable  on  the  ground 
of  being  class  legislation.  Tra'mor  v.  Maverick  Loan  d 
Trust  Co,,  80  Neb.  626;  Aachen  d  Munich  Fire  Ins.  Co.  v. 
City  of  Qjnaha,  72  Neb.  518;  Nebraska  Telephone  Co.  v. 
City  of  Lincoln^  82  Neb.  59.  Neither  is  the  ordinance 
vulnerable  to  the  objection  that  it  imposes  double  taxa- 
ticm.  Mercantile  Incorporating  Co,  v.  Jtuikin,  85  Neb. 
561;  Nebraska  Telephone  Co,  v.  City  of  Lincoln,  supra; 
City  of  Y(yrk  v,  Chicago,  B.  d  Q.  R.  Co.,  56  Neb.  572. 

From  a  consideration  of  tlie  foregoing  authorities,  we 
are  of  opinion  t.liat  the  demurrer  to  the  plaintiff's  evidence 
was  pro])erly  sustained,  and  the  trial  court  did  not  err  in 
setting  aside  the  temporary  restraining  order,  and  dis- 
missing the  plaintill's  action.  The  judgment  of  the  dis- 
trict court  is  therefore 

m 

Reese,  C.  J.,  Fawcett  and  Sedgwick,  JJ.,  concur. 
Letton,  Rose  and  Hameb,  JJ.,  not  sitting. 
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lAM  H.  Lanninq  bt  al.,  appellants,  V.  City  of 
Hastings  bt  au,  appellees. 

FiLEi  Mat  17,  1913.     No.  17,818. 

Ipal  CorporatlonB:  Strbbt  Iuprovementfi:  Pavbmrvt.  In  a 
of  the  flret  class  havlog  more  than  5,000  and  less  than  25,000 
ibitsnU,  a  tlire«-aiths  majority  <^  the  owners  of  the  foot- 
tftge  abutting  on  a  street  In  a  paving  district  may  determine 
material  to  be  used  for  paving;  but,  aalde  from  that  llmlta- 
,  all  details  of  construction  are  left  to  the  city  council,  and' 
not  made  a  basU  of  the  consent  of  the  property  owners. 

:    :    Assessmekt:     Board  of  B>quAijzATioN:     Nonci; 

LicATion.  A  fiottce  of  the  time  und  place  of  the  meeting  of 
city  council  as  a  board  of  egusllzattoo  to  equalize  apeclal 
esments  to  pay  for  street  paving,  published  In  a  newspaper 
eneral  circulBtlon  within  the  cUy  troni  the  ITth  to  the  27th 
.he  month.  Inclusive,  Is  a  substantial  compliance  with  tbe 
'fslons  of  section  83,  art.  Ill,  ch.  13,  Comp.  St.  1911,  which 
'Ides  tor  giving  such  a  notice. 

\L  from  the  district  court  for  Adnm»  county: 
B.  Pebet,  Judge.    Affirmed. 

.  Jamea,  for  appellants. 

eary  &  Dwnley,  John  M.  Ragan^  M.  A.  Hartigan, 
Fouta  and  Strode  d  Root,  contra. 

ES,  J. 

n  by  William  H.  Ijanning  and  five  other  resident 
y  owners  and  taxpayers  of  the  city  of  Hastings  to 
:Iie  collection  of  certain  paving  taxes  assessed  and 
[gainst  their  lota  abutting  on  Ha>itings  avenue  in 
y,  and  embraced  in  what  is  designated  as  paving 
No.  12.  A  trial  in  the  district  court  for  Adams 
resnlted  in  a  judgment  for  the  defendants,  and  the 
Es  have  appealed. 

aintiflfs  strenuously  contend  that  the  paving  tax 
tion  should  have  been  declared  void,  because  of  a 
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modification  of  the  contract  made  by  the  city  council  be- 
fore the  paving  in  question  was  completed.  It  is  conceded 
by  all  of  the  parties  to  the  action  that  a  proper  petition 
was  filed  with  the  city  council  of  the  defendant  city,  who, 
acting  thereon,  created  a  paving  district  designated  as 
district  No.  12,  which  included  the  properly  of  the  plain- 
tiffs; that  the  subsequent  proceedings  relating  to  the  pav- 
ing of  tlie  street  called  Hastings  av^iue,  up  to  and  in- 
cluding the  letting  of  the  contract  for  that  purpose,  were 
regular  and  valid  in  all  respects.  It  appears  that,  when 
the  work  was  nearly  completed,  it  was  interrupted  by  the 
inability  of  the  contractor  to  procure  the  kind  of  material 
theretofore  used,  and  thereupon  a  petition  of  the  owners 
of  more  than  three-fifths  of  the  foot-frontage  of  the  lots 
abutting  on  the  avenue  was  presented  to  the  city  council, 
asking  a  modification  of  the  contract,  and  a  substitution 
of  another  kind  of  material  of  equally  good  quality.  After 
a  hearing  on  the  petition  the  city  council  modified  the  con- 
tract to  the  extent  of  authorizing  the  contractor  to  com- 
plete the  work  by  using  paving  bricks  made  by  a  firm  of 
brickmakers  carrying  on  their  business  in  the  city  of 
Hastings,  instead  of  another  make  which  had  theretofore 
been  used  for  that  purpose. 

It  is  argued  that,  by  the  modification  in  question,  the 
contract  was  abrogated,  and,  as  a  matter  of  law,  was  ren- 
dered void ;  that,  because  of  that  fact,  the  collection  of  the 
special  taxes  assessed  against  the  property  of  the  plaintiffs 
to  pay  for  the  paving  in  question  should  have  been  en- 
joined. It  is  conceded  that  brick  was  the  material  chosen 
by  the  lot-owTiers,  and  it  appears  that  the  only  change  or 
modification  of  the  contract  was  to  substitute  another 
make  of  the  same  kind  of  material  for  the  one  that  had 
theretofore  been  used  by  the  contractor.  The  record  con- 
tains no  evidence  showing,  or  in  any  way  tending  to  show, 
that  the  material  substituted  was  in  any  way  different  or 
inferior  to  that  which  the  contractor  had  been  using  up 
to  the  time  of  the  modification  of  which  complaint  is  made. 
It  also  appeal's  that,  by  using  the  substituted  material,  the 
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completion  of  the  work  was  hastened,  and  there  was  a 
slight  saving  in  the  cost  of  construction,  which  inured  to 
the  benefit  of  all  of  the  lot-owners,  including  the  plaintiffs. 
No  fraud  in  the  transaction  was  shown,  and  the  contract 
was  substantially  performed. 

In  Weston  v.  Syracuse,  158  N.  Y.  274,  70  Am.  St.  Rep. 
472,  the  city  council  modified  a  contract  for  the  construc- 
tion of  a  certain  sewer  in  that  city.  The  resolution  modi- 
fying the  contract  waived  performance,  so  far  as  the  work 
done  was  not  in  conformity  with  the  plans  and  specifica- 
tions, and  provided  that  the  work  should  be  completed  in 
conformity  with  that  already  done.  .  The  work  was  sub- 
stantially performed  according  to  the  terms  of  the  con- 
tract. In  an  action  to  recover  the  contract  price,  the 
court  said :  "The  result  of  our  examination  of  the  char- 
ter of  the  city  of  Syracuse  leads  us  to  the  conclusion  that 
it  does  not  place  any  limitations  upon  the  powers  of  the 
common  council  in  respect  to  such  acts  as  the  common 
council  undertook  to  perform  by  means  of  the  resolution 
in  question.  Aside  from  certain  limitations  that  we  need 
not  specify,  all  details  are  left  to  the  common  council,  and 
not  made  the  basis  of  the  consent  of  the  property  owners. 
The  modification  attempted,  therefore,  was  within  the 
power  of  the  common  council  under  the  ruling  of  this 
court  in  Meech  v.  City  of  Buffalo,  29  N.  Y.  198 ;  Moore  v. 
City  of  Albany,  98  N.  Y.  396 ;  and  Voght  v.  City  of  Buffalo, 
133  N.  Y.  463." 

Subdivision  55,  sec.  48,  art  III,  ch.  13,  Comp.  St.  1911, 
which  constitutes  the  charter  of  the  city  of  Hastings,  pro- 
vides: "Whenever  the  owner  of  lots  or  lands  abutting 
upon  the  streets,  or  alleys,  within  any  paving  district, 
representing  a  tliree-fifths  of  the  feet-frontage  thereon, 
shall  petition  the  council  to  pave,  repave,  or  macadamize 
such  streets  or  alleys,  it  shall  be  the  duty  of  the  mayor 
and  council  to  pave,  repave,  or  macadamize  the  same,  and 
in  all  cases  of  paving,  or  repaving  or  macadamizing,  there 
shall  be  used  such  material  as  a  majority  of  the  owners 
siiall  determine  upon ;  provided,  the  council  shall  be  noti- 
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fied,  in  writing,  by  said  owner^  of  sBeh  detervinaiktt 
within  thirty  (30)  days  next  after  the  xMUBsage  and  ap- 
proval of  the  ordfoanee  M'dering  such  paying;  repariBg  or 
niaeadanuxing.  In  ease  such  owners  fail  to  designate  the 
material  they  desire  nsed  in  snck  paving,  repaving,  or 
macadamising  in  the  manner  and  within  the  iime  above 
provided,  the  mayor  and  council  shall  determine  upon 
the  material  to  be  nsed." 

With  the  exception  of  this  provision,  all  ^tetails  ot  the 
work  are  left  to  the  city  council,  and  are  no4  Haade  tlM 
basis  of  the  consent  of  the  property  ownsrs.  It  is  tme 
that  the  proi)erty  owners  petitioned  the  council  to  wte 
brick  as  the  material  for  paving  the  street  in  qoestloii. 
The  prayer  of  the  i>etition  was  granted,  and  hrick  waa  ike 
material  which  wjis  c^mtracted  for  and  used.  By  the  modi- 
ficaticm  compIaine<l  of,  there  was  no  change  ot  material. 
That  substituted  seems  to  have  been  equal  in  all  respects 
to  the  kind  of  brick  used  up  to  tlie  time  the  w<Mrk  was  in- 
terrupted. As  above  stated,  no  fraud  is  alleged  or  proved 
in  the  transaction,  but,  on  the  contrary,  it  was  shown  that 
the  change  was  a  benefit  to  the  plaintiffs  in  the  wi^  of 
lessening  the  cost  of  the  construction.  As  we  view  the 
charter,  it  was  within  the  power  of  the  city  council^  when 
acting  in  good  faith,  and  for  the  best  interest  of  the  tax* 
payers,  to  make  the  modification  in  question. 

2.  After  the  contract  was  completed,  and  the  woric  was 
examined  and  accepted  by  the  city  council,  a  notice  was 
given  of  the  time  and  jdace  of  the  meeting  of  the  council 
as  a  board  of  equalisation  to  equalise  the  q[)eeial  assess- 
ments, and  levy  a  tax  upon  the  property  within  the  pav- 
ing district  to  pay  for  the  paving  in  question.  The  plain- 
tiffs contend  that  this  notice  was  insufficient  and  void, 
and  did  not  authorize  the  board  of  equalisation  to  make 
the  assessments  of  which  they  complain.  It  is  strenu<M«4y 
argued  that  the  notice  was  not  published  for  the  length 
of  time  provided  by  the  city  charter.  It  appears  that  the 
notice  was  regular  in  form,  and  was  publislied  in  a  news- 
paper of  general  circulation  in  the  city  of  Hastings^  the 
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publication  being  on  the  17th  day  of  November,  1911, 
the  last  publicattOD  on  the  27th  of  that  montli.  Tlie 
of  the  meeting  of  tbe  board  was  fised  at  7 :  30  P.  M. 
e  last  day  of  the  publislied  notice, 
ction  83,  art.  HI,  c*.  13,  Comp.  St.  1911,  provides  for 
wttini;  of  tbe  'COUKcil  «b  a  boitrd  of  equaliEation  to 
line  all  special  sssesaments,  upon  the  giving  of  notice 
ly  mich  sitting  at  least  ten  days  prior  thereto  by  pnb- 
ion  in  a  newspaper  having  general  circulation  in  the 
The  general  rule  for  computing  time  in  such  a  case 
exclude  tlie  first  day  and  include  the  last  day  of  pub- 
iOA.  Tbe  first  pablicatioB  of  tbe  notice  in  questicm 
on  the  17tb  day  of  November,  and  excluding  that  day 
counting  die  IStk  day  of  tiie  month  as  the  first  p«bli- 
«,  and  iBcinding  the  last  day  thereof,  it  appears  that 
notice  ■^■as  published  for  ten  days  before  the  meeting 
le  1>oard  of  equalization,  and  there  is  no  merit  in  this 
entjon. 

Finally,  it  is  contended  that  the  assesmient  in  ijues- 
was  not  made  according  to  beueflts,  for  the  reason  the 
jsn)eB<bB  were  the  same  throughout  the  entire  length 
he  paving  district.  There  is  no  testimony  in  the 
rd  showing,  or  tending  to  show,  that  this  course  re- 
>d  in  an  improper  assessment. 

I  we  view  the  record,  it  contains  no  reversible  error, 
the  judgment  of  the  district  court  is 

Apfiemed. 

BS8E,  C  J.,  Pawcbtt  and  Sedgwick,  JJ.,  concur. 

ETTON,  SOSB  and  Hambb,  JJ.,  not  sitting. 
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Edwin  L.  Macrill,  appellee,  v.  City  of  Hartinoton, 

appellant. 

FiUD  Mat  17,  1918.    No.  17,180. 

1  Pleading:  Demurrer  Orb  Tbnub.  Wbere  the  objection  that  the 
petition  does  not  state  a  cause  of  action  is  made  by  demurrer 
we  tenus  after  the  commencement  of  the  trial,  the  allegations  of 
the  pleading  will  be  liberally  construed,  and,  if  possible,  sus- 
tained. 

2.  Appeal:    Objection  to  Evidence.    A  judgment  will  not  be  reyersed 

for  error  in  sustaining  an  objection  to  the  evidence  of  a  witness 
upon  a  point  which  is  otherwise  well  established  by  the  testi- 
mony. 

3.  Xunicipal  Corporations:    Actiok  fob  Pbbsonal  Injubibs:    Admib- 

sioN  OF  Evidence.  Where,  in  an  action  for  personal  injuries,  the 
evidence  shows  that  the  plaintifTs  leg  was  dislocated,  and  that 
as  a  result  of  the  injury  his  right  leg  is  one  inch  Shorter  than 
the  other,  and  that  its  movement  is  attended  with  pain  and  diffi- 
culty, and  that  this  condition  is  permanent,  it  Is  not  prejudicially 
erroneous  to  admit  the  Carlisle  table  of  expectancy  in  evidence. 

Appeal  from  the  district  court  for  Cedar  county :  Guy 
T.  Graves,  Judge.     Affirmed. 

B.  Ready,  for  arpellant. 

H.  E.  Burkettj  contra. 

Lbtton,  J. 

This  is  an  action  to  recover  for  personal  injuries  sus- 
tained by  the  plaintiff  by  reason  of  falling  upon  a  side- 
walk in  a  street  of  the  defendant  city.  The  negligence 
charged  is  "that  on  the  22d  day  of  January,  1910,  and  for 
a  long  time  prior  thereto,  through  the  carelessness  and 
negligence  of  defendant,  snow  and  ice  had  been  allowed 
to  accumulate  and  remain  upon  the  aforesaid  sidewalk, 
and  through  the  carelessness  and  negligence  of  the  de- 
fendant the  said  accumulation  of  snow  and  ice  was  al- 
lowed to  remain  upon  said  sidewalk  for  such  a  length  of 
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to  such  an  extent  that  the  same  Tormed  an 
1  and  nuisance  there,  and  rendered  travel  over 
I'alk  dangerous  and  hazardous."  It  is  also 
at,  without  any  fault  on  his  part,  plaintiff 
d  fell  on  the  snow  and  ice,  dislocating  his  right 

The  defense  is  a  general  denial  and  a  plea  of 
ry  negligence. 

Intiff  is  a  rural  mail  carrier,  ahout  48  years  of 
estified  that,  while  going  from  his  home  to  the 
,  his  usual  route  was  to  cross  the  street  to  the 
he  public  school,  there  being  no  walk  on  the 
I  he  lived;  that  on  the  day  alleged  it  was  rather 
I  in  the  evening  it  started  to  freeze;  that  there 
nore  or  less  snow  on  tlie  sidewalk  until  Christ- 
'rom  that  time  on  up  to  the  day  he  fell,  when  it 

and  ice  packed;  that  it  was  about  R:20  P.  M. 
vhen  be  s]ip[)ed;  that  the  place  where  he  slipi)ed 

trifle  north  of  a  tree  which  was  about  midway 
iwalk  north  and  sonth ;  that  the  greater  portion 
Ik  north  of  the  tree  was  covered  with  ice  and 

for  12  to  15  feet  south  of  tlie  tree ;  that  a  part 
k  was  free  of  ice,  but  the  remainder  was  covered 

and  ice  frozen  togetlier,  and  it  was  about  six 
ck  where  he  fell.     On  cross-examination  he  ten- 

for  some  time  he  did  not  walk  upon  tlie  side- 
ise  there  was  too  much  snow  on  it,  and  not  until 

children  made  a  path  ;  that  the  ice  extended  the 

of  the  walk  towards  the  tree,  which  stood  higlier 

^alk. 

ness  Wliitney  testified  that  from  probably  ten 

I  of  the  tree,  and  running  practically  to  the 

comer  of  the  block,  there  was  snow,  ice  and 
sh  on  the  walk;  that  directly  east  of  the  tree 
}  three,  four  or  five  inches  in  depth  frozen.  On 
linatioD  he  testified  that  he  saw  the  walk  the 
ng  after  plaintiff  fell;  had  not  noticed  it  before; 

was  ice  and  snow  up  to  the  school  tn*ound,  but 
a  not  in  the  same  condition  as  on  the  walk,  tor 


672  -         NEBRASKA  REPORTS.  [Vol.  93 


lUcrill  T.  City  of  HftriimgtoiL 


the  reason  that  the  walk  had  been  traveled  on  and  packed 
down  more. 

The  janitor  of  the  sehoolbcuise  testified  that  he  thought 
there  was  snow  and  ice  on  the  sidewalk  during  all  of  the 
month  of  January;  wonld  not  say  it  was  there  all  the 
month ;  tliat  lie  could  not  tell  1k)w  long  it  had  been  on  the 
walk  just  east  of  the  tree  on  the  day  plaintiff  fell;  that 
he  first  noticeil  snow  and  ice  on  the  walk  about  a  week 
before  the  accident;  that  he  noticed  the  walk  tiie  next 
morning  after  it  started  to  thaw,  and  he  thought  the  ice 
was  not  over  two  inches  thick  and  ran  off  to  one-qnarter 
of  an  inch,  coining  from  the  snow  drifts  east  of  the  build- 
ing across  the  walk. 

The  witness  Davis  testified  that  the  ice  and  snow  oa  the 
sidewalk  on  the  22d  day  of  January  east  of  the  tree  was 
from  two  to  four  inches  deep.  On  cross-examination  be 
said  that  he  was  over  the  walk  almost  every  day  during 
the  w(M»k  before  the  accident;  that  the  snow  was  from  «ix  j 

to  eight(»en  inches  thick  and  it  was  deeper  in  some  places 
than  in  others;  that  children  stepped  in  the  slash  and 
made  tra<-ks,  and  it  had  frozen  after  that. 

J.  A.  Olsen  testified  that  he  was  on  the  walk  the  next 
evening  after  the  accident;  that  along  the  upper  edge  of 
the  walk  nearest  the  schoolhouse  it  wajs  two  inches  thick, 
and  gi-adually  tapered  off  to  the  east;  that  the  school 
grounds  weiN?  higher  than  the  walk,  and  water  fiwn  <*« 
melting  snow  there   would  run  across  the  walk. 

Mr.  Stephenson  testified  that  the  ice  was  less  than  three 
inches  thick  wliere  ]Mr.  Macrill  fell.  On  cross-examination 
he  said  that  there  was  slush,  snow  and  ice  combined  and 
frozen  on  the  walk.  There  was  other  testimony  prac- 
tically to  the  same  effect. 

Appellant  first  urges  that  the  court  should  have  sus- 
tamed  defendant's  demurrer  ore  temis  to  the  petition  on 
the  ground  that  the  allegations  therein  as  to  notice  are  in- 
suftcient.    Where  no  attack  is  made  on  the  petition  until 

^•ZJ^T^""^^^^'  ''  ^^"^  ^'^  "berally  c6n^ed.     Sor- 
pnses  and  traps  are  not  to  be  favored  by  the  courts.   CfU- 


JANl'ARY  TERM,  1913. 


?ago,  n.  rf  (f.  R.  (Uk  v.  ffpirk,  51  Neb.  167.  We  tbint  the 
allt^tioiw,  "tbat  on  the  .22d  day  of  January,  1910,  and 
for  a  lolig  time  prior  thoreto,  •  •  "  snow  and  ice  had 
been  allowed  to  aceumulate  and  remain"  on  the  walk, 
and  the  further  allegation  that  this  was  permitted  "for 
anch  a  lengtli  of  time  and  to  such  an  extent  that  the  same 
Formed  an  obstruction  and  nuisanoe  there,"  were  enffleient 
Eis  against  such  a  demurrer.  A  motion  niiglit  have  been 
tnade  to  make  these  alleg:ationa  as  to  constructive  notice 
more  specific  and  definite,  but  this  was  not  done. 

K  is  next  urged  tbat  tlie  court  erred  in  excluding  the 
testimony  of  the  witness  Alvin  Olsen  that  water  from  the 
melting  snow  banks  on  tlie  school  grounds  appeared  to 
bare  run  across  the  walk  and  caused  the  slippery  and  icy 
condition  at  the  place  where  plaintiff  fell.  This  witness 
bad  already  testified  there  was  a  snow  drift  on  the  school 
grounds  on  the  east  side  of  the  schoolhouse;  tbat  the  ice 
was  two  inches  thick  on  the  west  side  of  the  walk,  and 
tapered  to  the  east  side;  and  that  water  had  run  from 
the  bank.  It  would  have  been  just  as  well  to  allow  the 
witness  to  answer  as  to  where  the  water  ran,  but  taking 
the  whole  testimony  of  this  witness,  together  with  that  of 
other  witnes.ses  for  the  defendant,  it  is  shown  without  dis- 
pute that  there  was  snow  east  of  the  schoolhoose,  which 
had  melted,  and  part  of  the  water  therefrom  had  run 
across  the  walk.  This  fact  api>ears  so  clearly  that  we 
think  no  prejudicial  error  occurred  by  sustaining  the  ob- 
jection to  the  question. 

The  remaining  contentions  of  plaintiff  relate  princi- 
pally to  the  sufficiency  of  the  evidence  to  support  the  ver- 
dict. We  think  the  evidence  shows  that  snow  and  ice, 
and,  when  the  weather  was  warm,  slush,  had  been  per- 
mitted to  remain  npon  the  walk,  at  and  near  where  the 
plaintiff  fell,  for  at  least  three  weeks  before  the  time  of 
the  accident,  and  that  the  fact  tbat  water  from  melting 
snow  flowed  to  and  across  the  sidewalk,  at  a  point  where 
snow  or  ice  had  been  permitted  to  accninulate  for  some 
time  before,  would  only  add  another  element  to  the  dan- 
46 
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j^erous  coDdition,  and  would  in  nowise  relieve  the  defend- 
ant from  its  duty  to  use  reasonable  care  to  keep  its  side- 
walks in  proj>er  condition.  The  question  of  whether 
reasonable  care  had  been  used  was  left  to  the  jury.  That 
body  thouglit  the  evidence  was  sufficient,  and  we  tliink  its 
conclusion  is  justified. 

The  complaint  that  it  was  error  to  admit  the  Carlisle 
table  in  evidence,  we  think,  is  also  without  merit.  The 
evidence  shows  that  the  plaintiff's  right  leg  is  one  inch 
shorter  tlian  the  other;  that  its  movement  is  att<»nded 
with  difficulty  and  some  pain,  and  that  this  condition  is 
permanent.  Complaint  is  also  made  of  several  instruc- 
tions of  the  court.  Taking  the  whole  charge  together,  in- 
cluding the  instructions  given  at  the  request  of  defendant, 
and  applying  it  to  the  evidence,  we  are  convinced  that  the 
defendant  was  in  nowise  prejudiced.  The  case  seems  to 
have  been  carefully  and  impartially  tried. 

Having  reached  these  conclusions,  the  judgment  of  tJie 
district  court  must  be,  and  is, 

Affirmed. 

Reese,  C.  J.,  Barnes  and  Sedgwick,  JJ.,  concur. 

Rose,  Fawcett  and  Hamer,  JJ.,  not  sitting. 


Katz-Craig  Contracting  Company,  appellee,  v.  Chi- 
cago, St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  appellant. 

Filed  Mat  17,  1913.     No.  17,156. 

Cftrrlen:  Freight  Rates:  Action  for  Ovkrchabge.  Section  5,  cIl  90, 
laws  1907,  made  It  the  duty  of  all  common  carriers  to  file  with 
the  state  railway  commission,  within  30  days  after  the  act  took 
e£Fect,  "all  freight  and  passenger  schedules,  classifications,  rates, 
tarlfCs  and  charges  used  by  said  common  carriers  and  in  effect 
on  January  1st,  1907."  Subdivision  c,  sec.  15,  of  the  act  t>rohibitB 
changes  being  made  In  "any  rate,  schedule  or  classification  until 
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;atloD  has  beeo  made  to  the  raflwar  commlsHioii  and  per- 
on  had  tor  that  purpose."  In  this  case  It  appears  that  the 
actuall]'  charged  and  received  for  the  transportation  of 
ed  stone  from  Omaha  to  Florence  Tor  several  years  was  9b 
-load,  which  Is  a  Just  and  remunerative  rate,  while  the  puh- 
1  schedule  rate  was  2  cents  per  cwt.,  which  the  railway  com- 
n  held  to  be  excessive  and  discriminatory.  There  ts  no 
nee  of  a  change  tn  either  the  published  or  the  actual  rate 
e  January  1,  1907,  or  by  the  railway  commission  before  the 
It  was  shipped.  The  plalutltr  was  charged  at  the  higher  rate. 
That  the  actual  rat«  used  and  In  effect  on  and  prior  to 
u-y  1,  1807,  was  the  rate  which  should  have  been  charged, 
hat  the  shipper  is  entitled  to  recover  the  overcharge. 

L  from  the  district  court   for  Douglas  eonoly: 
KBNNra>Y,  Judge.    A^rmed. 

7.  Wright,  B.  H.  Dunham,  A.  A.  McLaughlin  and 
ri,  Gaines  &  Smith,  for  appellant. 

;s  S.  Elgutter,  contra. 

N,  J. 

I  to  recover  overcharge  for  shipment  of  freight. 
'  recovered,  and  defendant  appeals, 
etition  alleges  that  the  plaintiff  is  an  engineering 
tracting  company.  Between  May  1,  1907,  and 
1909,  plaintiff  shipped  462  car-loads  of  cnislied 
om  Omaha  to  Florence  over  defendant's  railroad 
in  the  construction  of  macadam  roads.  For  five 
•ior  to  January  1,  1907,  the  defendant  published, 
rged  and  collected  a  freight  rate  from  Omaha  to 
;  of  $5  a  car-load  on  coal,  ice,  cruslied  stone,  and 
imodities,  and  tliis  rate  was  continued  and  such 
:arried  thereunder  until  Mnrcli  15,  1907,  wlien  it 
ily.  and  witliout  notice  to  plaintifF,  raised  tiie  rate 
led  rock,  stone  and  sand  to  the  rate  of  2  cents  per 
the  same  time  maintaining  the  rate  of  $5  a  car- 
coal  and  ice  between  the  same  pointB.  Plaintiff 
apelled,  in  order  to  fulfil  its  contracts,  to  sliip 
over  defendant's  railway,  it  being  the  only  rail- 
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rond  l)etween  these  points,  and  to  pay  the  sum  of  #7,120 
as  freight  «t  the  rate  of  2  cents  per  cwt.  It  is  alleged 
that  the  rate  of  2  cents  per  cwt.  is  nnreasonable  and  «- 
tortionate,  and  that  a  reasonable  and  lawful  rat«  is  the 
sum  of  1  cent  per  cwt.  for  such  service.  It  is  also  alleged 
that  on  June  23,  1908,  plaintiff  filed  a  complaint  with  the 
Nebraska  State  Railway  Commission  complaining  against 
tlie  excessive  rates,  and  praying  for  the  naming  of  a  rea- 
sonable rate ;  that  a  hearing  was  had  and  evidence  taken, 
and  on  June  2,  1909,  an  opinion  was  filed  and  dn  order 
made  by  the  commission  finding  that  the  rate  charged  was 
excessive,  unreasonable,  and  discriminatory,  and  that  the 
rate  of  1  cent  per  cwt,  or  a  minimum  rate  of  f5  a  car,  iB 
a  reasonable  rate,  and  that  since  this  order  was  made  the 
rate  of  1  cent  per  cwt.  has  been  in  force.  The  ptayef  is 
to  recover  tlie  ?3,560  overcharge,  with  interest 

In  the  answer  tlie  defendant  admits  that  prior  to  Jan- 
uary 1,  1907,  certain  commodity  rates  had  been  annually 
fixed  for  the  movement  of  car-loads  of  coal,  ice,  crushed 
rock,  sand  and  the  like,  at  q  rate  of  |5  a  car-load,  and  that 
up  to  said  date  of  January  1,  1907,  various  commoditfes 
had  been  hauled  between  Omaha  and  Florence  at  said 
rate,  but  denies  that  said  tariff  was  ever  a  part  of  the 
published  tariff  of  defendant  railroad;  alleges  that  this 
rate  expired  on  December  31,  1906;  that  the  published 
tariffs  in  effect  on  January  1,  1907,  provided  for  a  rate 
of  2  cents  per  cwt.  for  crushed  rock,  and  that  if  any 
charge  for  less  than  that  amount  was  collected  after  Jan- 
uary 1,  1907,  the  same  was  collected  in  error;  denies  that 
the  rate  was  unreasonable,  extortionate  or  discriminatory ; 
pleads  that  the  rate  had  been  duly  filed  with  and  ap- 
proved by  the  Nebraska  State  Railway  Commission,  and 
thereby  became  the  only  lawful  and  legal  rate  which  de- 
fendant was  required  under  a  heavy  penalty  to  collect. 
It  also  admits  the  proceedings  before  the  railway  com- 
mission and  its  order  reducing  the  rate.  A  reply  Was 
filed  denying  the  atttrniative  matter  in  the  answer. 

Omitting  objections  and  exceptions,  the  record  shows 
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at  at  tbe  trial  it  was  stipulated  that  |T,120  was  pnid 
r  the  siiipmeDts  at  tlie  rate  of  2  cents  per  cwt,  according 

the  tariff  of  the  defendant  and  the  amendments  thereto 
aned  February  18,  1907,  which  took  effect  March  26, 
107,  and  was  filed  with  the  Nebraska  State  Railway 
smmission  April  27,  1907.  That  said  rates  remained  in 
feet  according  to  the  published  tariffs  of  the  defendant 
mpany  until  modified  by  tbe  order  of  the  Nebraska  State 
ailway  Commission,  as  set  forth  in  plaintiff's  petition, 
tie  pleadings  and  the  opinion  and  judgment  in  tbe  case 
^fore  the  railway  commission  were  ttien  received  in  evi- 
■nce,  over  defendant's  objections,  and  tlie  plaintiff 
eted. 

Defendant  then  called  Lyman  Slioles,  who  testified  as 
Hows:  "Q.  Mr.  Sholes,  under  what  class  in  the  classi- 
^ation  in  force  during  1907  and  1908  did  crushed  stone 
ove?  A.  Class  E.  Q.  Now,  Mr.  Sholes,  do  you  know 
hether  on  January  1st,  1907,  tbe  same  rate  on  Class  E 
off  from  Omaha  to  Florence  was  in  force  and  shown  by 
le  published  tariffs  that  was  shown  in  tbe  published 
riff  which  is  mentioned  in  tiie  stipulatiim  agpofd  to 
(re,  which  is  issued  February  18tli,  1907?  A.  The  rates 
ere  the  same.  Q.  Do  you  know?  A.  Yes,  sir.  Q.  Now, 
len,  what  is  the  fact  as  to  whether  the  rates  on  January 
it,  1907,  as  shown  by  the  tariffs,  was  the  same  as  the 
lis  on  crushed  stone  from  Omaha  to  l^'lorence  as  shown 
.  the  tariff  issued  February  IStli,  1907,  and  referred  to  in 
LC  stipulation  introduced  by  the  plaintiff?  A,  There  was 
)  change  in  the  rate.  The  tariffs  were  botti  identical.  Q. 
will  ask  you  whether  exhibit  5  is  the  same  tariff  of  the 
ifendant  company  issued  February  18th,  1907,  to  which 
;ference  was  made  in  tbe  stipulation?  A.  Yes,  sir.  Q, 
ow,  examine  exliibit  6.  Is  that  the  tariff  which  was  in 
TCe  on  the  defendant  road,  in  relation  t^)  these  rates  in 
lestion,  on  January  1st,  1907?    A.  Yes,  sir." 

So  much  of  the  tariff  as  refers  to  tbe  rate  on  Class  E 
■om  Omaha  to  Florence,  in  exhibit  5,  was  read  into  the 
xoM.     Undo"  the  column  headed:     "Between  Omaha, 


r,7S  NEI«RASK,V  REPORTS.  [V«»u  U:\ 

Katz  rraii;  Ton trac tins  Co.  ▼.  Cbirsfo,  81.  P..  U.kO.R,  Co. 

Nt*brask«,  jmd  also  Council  Bluffn  and  Missouri  Valley, 
Iowa,  as  iH*r  note  below,"  and  '^Florence/'  and,  under 
that  heading  the  word  "Florence,"  and,  under  the  liead- 
injr  "car-loads,"  and  "Class  E,"  the  rate  "2  cents  pep  cwt." 
From  exliihit  6  was  read  into  the  re<-ord,  under  the  head- 
inj?  **I>ct\v(*en  Omaha,  Nebraska,  and  Florence,  ♦  •  • 
<'ar-IoaiI  rates  under  Class  E,  2  cents  per  hundre<l 
jKiumls."  Roth  parties  then  rested.  Aside  from  the 
admissions  in  the  respective  answers  of  the  defendant, 
this  is  all  the  evidence  in  the  case. 

In  its  answer  before  the  railway  commission,  the  de- 
fendant admits  that,  prior  to  January  1,  1907,  its  charges 
for  transporting  sand  and  stone  from  Omaha  to  Florence 
was  the  sum  of  $5  a  car,  when  cars  were  not  loaded  in  ex- 
cess of  tlieir  marked  capacity,  and  further  admits  that, 
during  the  year  1007,  It  transported  for  said  complainants 
bftwcH^n  said  points  several  cars  of  soft  coal,  and  charged 
and  collected  the  rate  of  f5  a  car. 

A  portion  of  defendant's  argument,  as  set  forth  in  its 
brief,  is  based  ui)on  the  provisions  of  the  act  of  1907, 
known  as  tlio  "Aldrich  Act,"  which  applies  only  to  the 
trausjHirtation  of  certain  specified  classes  of  freight.  At 
the  time  of  tlie  collection  of  the  freight,  defendant  took 
the  position  that  crushed  stone  was  not  "building  ma- 
terial." and  therefore  did  not  come  within  the  provisions 
of  tliat  act,  and  for  tliat  reawm  collected  what  it  claimed 
to  be  the  full  tariff  rate,  and  not  85  per  cent,  thereof.  At 
the  oral  argument  it  still  took  this  ground.  For  the  pur- 
jmses  of  til  is  case*,  and  without  examining  into  what  i^er- 
haps  may  be  a  debatable  question,  we  are  willing  to  take 
the  appellant  at  its  word.  It  cannot,  therefore,  claim  im- 
munity under  any  of  the  provisions  of  that  act. 

Defendant  relies  uptm  the  proposition  that  the  railway 
commission  act  made  it  the  duty  of  the  company  to  file 
with  the  railway  commission  all  schedules  in  effect  on 
January  1,  1907,  under  a  severe  penalty  for  failure  to  do 
so,  and  that  the  carrier  was  prohibited  from  charging  less 
than  the  schedule  rates,  and  from   changing  any  rate, 
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schedule  or  classification;  that  the  rate,  according  to  the 
piililinhed  Hchednles  of  January  1,  1907,  was  2  cents  per 
cwt.  i>»  crnslied  stone,  and  that  this  was  the  legal  rate 
whioh  remained  in  force  until  altered  by  the  order  of  the 
<-ommi8sion. 

On  the  other  hand,  plaintiff  insists  that  the  actual  rate 
in  effect  on  January  1.  1907,  was  $5  a  car-load;  that  this 
rate  had  been  in  effect  for  years  hefore,  and  was  collected 
and  charged  afterwards ;  that  it  was  never  legally  changed ; 
and  that  the  higher  rate  was  illegally  charged  and  col- 
lected from  the  plaintiff  until  the  railway  commission  act 
restored  the  former  rate,  after  finding  the  changed  rate 
to  be,  as  plaintiff  alleges  it  is,  unreasonable,  extortionate 
and  discriminatory. 

By  section  .5,  art.  VIII.  cli.  72,  Comp.  St.  1911  (laws 
5907,  ch.  901.  commimly  Itnown  as  the  "Railway  Oonunis- 
sion  Act,"  it  was  made  tlie  duty  of  all  common  carriei's 
within  the  state  to  file  witli  the  state  railway  commission, 
within  30  days  after  the  act  took  effect  (which  was  on 
March  27,  19071,  "all  freight  and  passenger  schedules, 
class ificat ions,  rates,  tariffs  and  charges  need  by  said 
common  carriers  and  in  effect  on  January  1st,  1907," 
under  a  severe  iwnalty  for  a  failure  to  do  so.  This  section 
further  provides  that  the  railway  commission  shall  fix,  as 
soon  as  praiticahle  thereafter,  a  schedule  and  clasttification 
of  rates  and  charges  for  the  transportation  of  freights 
upon  a  notice  to  the  carrier  and  a  hearing,  and  that  the 
rates  thus  fixed  "are  prima  fa-cie  just  and  reasonable."  It 
also  provides  for  the  filing  of  complaints  against  the  rates 
thus  fixed,  for  a  hearing  thereon  and  for  a  decision  by  the 
commission,  and  for  appeal  to  the  supreme  court,  and  that 
a  decision  made  by  the  commission  upon  any  complaint, 
which  changes  or  modifies  any  schedule  of  rates,  shall 
also  be  priina  faeie  evidence  that  the  rates  fixed  tlierehv 
are  jnst  and  reasonable.  By  subdivision  a,  sec.  14,  unjust 
discriminations  are  prohibited  under  penalties,  and  it  is 
provided  that  if  any  railroad  company  "subjects  any  par- 
ticular description  of  traffic  to  any  undiie  or  unreasonable 
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jirejudice,  delay  or  disadvantage  in  any  respect  whatsoev^', 
the  same  shall  conBtitute  an  nnjust  discrimination,  which 
is  hereby  prohibited."  By  subdivision  c,  sec.  15:  "It  is 
hereby  declart*d  to  be  unlawful  for  any  railway  company 
or  common  carrier  to  change  any  rate,  schedule  or  classi- 
fication until  application  has  been  made  to  the  railway 
commission  and  permission  had  for  that  purposa"  At 
the  time  the  freight  was  consigned,  no  action  had  been 
taken  by  the  railway  commission  fixing  tlie  proper  rates, 
as  the  statute  directs,  nor  had  any  change  in  the  January  j 

1,  1907,  rate  been  authorized  by  that  body. 

While  a  number  of  other  questions  are  raised,  the  de- 
termination of  this  case  rests  mainly  upon  the  question 
whether  the  rate  to  which  the  statute  refers,  which  the 
caiTier  and  its  agents  are  forbidden  to  change,  is  the  rate 
which  was  "used"  and  "in  effect"  on  January  1,  1907,  and 
which  had  been  charged  and  collected  for  years,  or 
whether  it  was  the  rate  named  in  the  printed  schedule 
rate  under  Class  E.  Defendant  admits  that  prior  to  Jan- 
uary 1,  1907,  the  charges  for  transporting  crushed  stone 
was  $5  a  car-load.  It  has  not  established  the  fact  by  any 
comi>etent  testimony  that  this  rate  of  f5  a  car-load  ex- 
pired by  limitation  on  December  31,  1906,  or  that  the 
rate  was  ever  changed  upon  crushed  stone  before  the 
freight  at  the  rate  of  2  cents  per  cwt.  was  collected  from 
the  plaintiff.  In  the  absence  of  any  evidence  that  the  fo 
rate  was  cliauged  on  or  before  January  1,  1907,  the  pre- 
sumption of  continuance  applies.  It  is  true  that  the 
printed  sclredules  fixed  the  rate  under  classification  E  at 
2  cents  per  cwt  botli  before  and  after  January  1,  1907, 
but  for  years  prior  to  that  date  the  actual  rate  charged 
and  collected  had  been  f5  a  car,  while  the  printed  rate 
was  2  cents  per  cwt.  The  statute  does  not  apply  alone 
to  schedules.  The  railway  company  is  required  to  file  all 
"schedules,  classifications,  rates^  tariffs  and  charges  used 
*  *  *  and  in  effect  on  January  1st,  1907,'*  and  by  sub- 
division c,  sec.  15,  it  is  declared  unlawful  to  change  "any 
T(^te^  schedule  or  classification  until  application  has  been 
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the  railway  commiseum  and  permission  bad  for 

pose." 

■te  V.  Pacific  Express  Co..  80  Neb.  823,  837,  it  is 

aking  of  tbe  act  relatiiiK  to  express  oomitanies, 

aage  of  which  is  luui-b  more  restrict(;cl  than  tbat 

Lct,  in  that  sach  companies  are  prohibited  from 

more  than  a  certain  proportion  "of  tlie  rate  aa 
f  the  schedule,"  while  this  act  prohibits  a  cbarfw 
]  of  "the  rates  nsi-d  •  •  "  and  in  effet-t":  "It 
e  reasonably  contended  tbat  it  was  the  intention 
'gislatnre  tbat  the  rates  set  forth  in  tbe  written 

filed  siioiild  be  taken  as  the  basis,  or  as  anything 
m  evidence  of  tlie  rate  wliit-h  wjjs  actually  chained 
jry  1.  If,  by  mistake,  tlie  scliedule  filed  showed  a 
?r  than  that  actually  cliarped,  it  would  be  nnrea- 
to  say  tliiit  a  rate  'as  sliowri  by  tbe  schedule' 
e  taken  as  tlie  basis,  as  a  njirrow  and  literal  read- 
le  act  would  require,  and  not  tbe  rate  which  was 

charged  and  in  force  on  tbe  Ist  day  of  January, 
[t  coHld  never  have  been  tlie  intention  of  tbe  legis- 
liat,  where  a  pa]>er  rate  was  in  existence  which 

been  used  for  years,  while  at  tbe  same  time  an 
tte  was  in  force,  which  was  proi>erly  remunerative, 
riniinatory  and  excessive  paper  or  schedule  rate 
e  made  the  legal  rate,  and  not  the  rate  which  was 
beiuf;  cbiii'ged,  and  which  was  rea>«)nable  aad 

ver,  while  the  defendant  has  pleaded  that  the  rate 
U  per  cwt.  was  approved  by  the  railway  comniis- 
;re  is  absolutely  no  proof  of  tins  allejration.  On 
rary.  the  direct  proof  is  that,  as  soon  as  the  mat- 
called  to  the  attention  of  that  body,  it  found  tbat 
sent  rates  charged  and  collected  by  tbe  defendant 
i"  are,  under  tbe  facts  above  set  forth,  unreasnn- 
;essive  and  discriminatory,"  and  it  further  found 
rate  of  1  cent  a  hundred  pounds  or  $5  a  car-load 
lasonable  rate  for  such  transportation.  Defendant 
red  no  proof  that  the  rate  of  1  cent  per  cwt.  is 
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not  sufBoiently  remuneratiTe,  or  that  the  rate  of  2  cents 
per  cwt.  is  not  unjust  and  discriminatory.  It  seems  clear 
that  there  is  no  substantial  difference  in  the  transporta- 
tion of  brick,  sand,  crushed  rock,  coal  or  ice.  The  opinion 
of  the  railway  commission  is  clear,  positive  and  emphatic 
upon  this  point,  and  the  action  of  the  railway  company 
itself  for  a  series  of  years  inevitably  leads  to  this  con- 
clusion. The  evidence  satisfies  us  that  the  commodii? 
rate  which  was  fixed  by  the  defendant,  which  had  been  in 
effect  80  manv  vears,  which  there  is  no  evidence  to  ahow 
was  changed  on  or  before  January  1,  1907,  and  which  was 
afterwards  found  by  the  railway  commission  to  be  the 
just  and  reasonable  rate,  is  the  rate  which  should  have 
l>een  charged,  and  was  the  legal  rate  at  the  time  the  money 
was  collected  from  plaintiff. 

The  judgment  of  the  district  court  is 

Affirmbd. 

Rose,  Fawcett  and  Hamhb,  JJ.,  not  sitting. 


Martha  M.  Brooks,  appellant,  v.  Aaron  Kauffman, 

appellee. 

FnJTO   May  17,  1913.     No.  17,171. 

N6gHgence:  Action  for  Personal  Injuries:  Evidence.  Unless  the 
evidence  shows  that,  within  the  owner's  knowledge,  a  team 
of  horses,  or  one  of  the  horses  composing  the  team,  is  of  such  a 
propensity  or  disposition  that  It  may  reasonably  be  foreseen  or 
expected  that  a  runaway  will  occur  when  the  team  is  driven  in  a 
careful  manner  upon  the  public  highway,  the  owner  is  not  liable 
for  damages  to  others  occurring  by  the  team  running  away  with* 
out  his  fault. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  itosTETLER,  Judge.    Affirmed. 

H.  D.  Rhea,  for  appellant 

E,  A.  Cook,  contra. 


■ 


I 
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HTtON,  J. 

his  is  an  action  to  recover  for  personal  injuries  suf- 
(1  by  plaintiff,  whicli,  she  alleges,  occurred  by  reason  of 
vehicle  in  which  she  was  riding  upon  a  public  highway 
ig  struck  by  a  runaway  team  belonging  to  defendant, 

on  account  of  hie  negligent  and  careless  ui.inner  of 
'ing.  It  is  charged  that  the  team  which  defendant  was 
■ing  was   spirited,    fractious,    vicious,    uncontrollable 

unmanageable,  and  had  run  away  several  times.  At 
conclusion  of  plaintiff's  evidence,  defendant  mov^  for 
instructed  verdict,  which  motion  was  sustained.  From 
idgment  of  dismissal,  plaintiff  appeals, 
he  evidence  shows  that  the  defendant  was  driving  his 
n  at  a  walk  along  the  public  highway;  that  tlie  plain- 
s  team  and  a  number  of  other  teams  were  traveling  in 

same  direction ;  that  shortly  before  the  accident  a 
n  went  by  that  of  defendant,  and  that  almost  imme<li- 
y  afterwards  the  plaintiff  drove  her  team  past  liim  at 
•ot;  that  shortly  afterwards  her  vehicle  was  run  into 
the  defendant's  team,  and  she  was  tlirown  out,  and 
ered  injuries,  of  which  she  complains.  The  only  evi- 
ce  in  the  case  as  to  the  vicious,  uncontrollable  and 
away  character  of  defendant's  team  is  that  of  two  wit- 
ses,  one  of  whom  was  tlie  plaintiff's  husband.  He  tes- 
^  that  the  defendant  was  driving  a  hay  horse,  about  15 
rs  old,  and  a  black  mare,  about  9  years  old;  that  at 

time,  when  the  bay  horse  was  about  3  years  old,  it 
le  to  his  place  with  a  harness  on  it,  and  that  Mr.  Kauff- 
1  came  after  it,  and  said  that  it  had  run  away;  there 
I  no  other  liorse  with  it.  He  also  testified  that  about  7 
rs  ago  he  saw  the  same  bay  liorse  run  away  while 
iiffman  was  in  tlie  field  husking  corn ;  that  it  was  then 
;hed  up  with  a  black,  but  not  witli  tlie  black  that  was 
h  it  on  the  day  of  the  accident ;  tliat  lie  had  never  seen 
t  horse  run  away.  Mr.  Miller  testified  that  some  time 
,  he  thinks  about  two  years,  the  bay  horse  ran  away 
I  corn  field,  while  Mr.  Kauffman  was  husking  com,  and 
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went  home;  tliat  he  saw  another  one  of  Kauffman's  te;.:ns 
with  a  bay  horse  and  a  black  one  run  away  in  a  corn  field 
with  a  cultivator  about  3  years  ago,  but  upon  cwss-exiun- 
ination  he  said  this  was  the  same  black,  but  a  different 
bay,  liorse. 

We  think  this  proof  is  entirely  insufficient  to  establinh 
the  fact  tliat  the  team  or  the  bay  horse  was  of  wcli  a  dia- 
position  as  to  render  it  negligence  on  the  part  of  defend- 
ant to  drive  the  team  upon  the  highway.  The  burden  of 
])roof  is  upon  the  plaintiff  to  show  that  the  defendant  was 
guilty  of  negligence,  either  by  driving  in  a  careless  and 
negligent  manner,  or  using  a  teiun  which  to  his  knowledge 
was,  from  its  vicious  or  s])jrjted  disposition,  un^safe  to 
drive  upim  the  public  roads.  There  is  no  pr<K>f  that  the 
horses  had  ever  shown  a  vicious  or  dangerous  dispolsition, 
or  that  they  had  ever  run  away  when  hitched  to  a  wagon 
or  buggy,  or  on  the  highway.  The  mere  facts  that  more 
than  7  years  before  one  of  the  horseg  had  run  away  in  a 
torn  field,  and  that  he  had  escaped  or  gotten  away  from 
his  owner  when  a  mere  colt  and  gone  to  another  farm, 
fails  to  show  that  his  owner  was  negligent  in  driving  him 
in  a  careful  manner  upon  the  road."  Of  course,  if  tlie  al- 
legaticms  of  the  petition  had  been  proved,  a  different  qnes- 
tion  would  be  presented  and  a  recovery  would  be  po^ible; 
but,  as  the  evidence  stood,  no  case  was  made  on  this  point. 

It  is  also  complained  that  there  was  evidence  that,  if 
the  defendant  had  been  driving  carefully,  he  might  have 
driven  his  team  into  an  irrigation  ditch,  instead  of  acro(ss 
tlie  bridge,  and  thus  have  avoided  striking  the  plaintiff's 
veliicle.  The  evidence  shows  that  it  was  a  very  cold  day, 
the  road  was  rough  and  frozen,  two  teams  driving  at  a 
trot,  one  with  a  noisy,  rattling  farm  wagon,  had  juBt 
passed  defendant's  team,  which  was  being  driven  at  a 
walk;  that  the  team  was  within  a  short  distance  of  tUe 
bridge  when  it  started  to  run,  and  that  ju»t  about  tUe 
time  it  readied  the  bridge  def(*ndant  was  thrown  out  of 
the  wagon,  lender  these  circumstances,  there  could  have 
been  no  time  for  him  to  balance  probabilities  i^  his  mind, 
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le  whether  to  essay  tlie  paxsage  of  tlic 
le  risk  of  trying  to  drive  down  into  th(! 
ence,  therefore,  fails  to  show  actionable 

this  ground  also, 

10  dispute  but  tliat  the  law  is  in  accord- 
ntention  of  plaintiff.  It  is  therefore,  ud- 
aaider  the  authorities  cited.     The  only 

reeovery  in  this  case  is  the  lack  of  evi- 

iistrict  court  properly  directed  a  vei'dict 
t.     Its  judgment  is  therefore 

ArFIBMII>. 

tosR  and  Fawcbtt,  JJ.,  concur. 
vioK  and  Hamhb,  JJ.,  not  sitting. 


NT,  AppEr.i.ANT,  V.  National  Fidelitt  A 
VAurr  Company,  appellee. 

iLKD  Mat  17.  1913.    No.  17,178. 

is:  NoTirt.  Proof  of  tho  delfverf  of  a  written 
immeDceroeDt  of  BichDesH  to  an  agent  of  a  health 
>anr.  and  of  Ite  having  been  sent  by  blm  to  the 
the  company  and  there  received  within  the  time 
dent  compliance  with  a  provision  of  a  policy  re- 
otlce  to  "be  mailed  to  the  secretary  of  the  com- 

Retokts  or  Phi-8iciaw:  Pboof.  Requirements  In  a 
1  Insurance  that,  "if  the  Insured  is  disabled  by  in- 

for  more  than  30  daye,  he  or  his  representative 
Itlon  precedent  to  recovery  hereunder,  furnish  the 

30  days,  with  a  report  In  writing  from  his  attend- 
r  surgeon,  fully  stating  the  condition  of  the  Insured 
>Ie  duration  of  disabtllty,"  and  that  "affirmative 
by  physician,  must  be  tiled  with  the  company  at 
ka,  wlihfn  one  month  from  date  of  death,  or  loss 
t,  or  termination  of  disability,  otherwise  all  claims 
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herenndcr  shall  be  forfeited  to  the  rompanj/*  are  not 
able.  Such  proofs,  anlesa  waived  by  the  Insurer,  or  unless  it  Is 
e8topi>ed  by  reason  of  facts  in  evidence  from  insisting  upon  their 
being  furnished,  are  essential  to  recovery  in  a  suit  on  the  policy. 

3  :    :    Evidence:    Diksctihq  Vebdict.   Evidence  examined, 

and  held  to  he  ao  defective  as  to  Justify  the  district  court  in  di- 
recting a  verdict  for  the  defendant 

Ai*i*EAL  from  the  district  court  for  LancaBter  county: 
WiLLAUD  E.  Stewart,  Juiksb.    Affirmed. 

Gi'orye  W.  Bcrge,  for  appellant 

A.  A.  Heacock,  E.  CK  Strode  and  Jf.  V.  Beghtol,  contra. 

Letton,  J. 

Plaintiff  sued  to  recover  |90  which  he  alleged  was  due 
hi  111  under  a  policy  of  health  insurance  iBSued  by  the  de- 
fondant  company  for  two  months'  disability  by  sickness 
from  October  20,  1909,  on  the  basis  of  f45  a  month.  He 
allep's  defendant  was  duly  notified  of  plaintiffs  illness 
as  the  iK)Iicy  i)rovides.  Defendant  by  its  answer  admits 
the  existence  of  the  contract,  and  pleads  the  failure  of 
plaintiff  to  comply  with  the  provisions  of  the  policy  with 
r(»spect  to  notice  and  proofs.  The  policy  requires  that 
written  notic(»  of  the  commencement  of  sickness  "must  be 
mailed  to  the  stnretary  of  the  company  at  Omaha,  Ne- 
braska, and  failure  to  give  such  written  notice  within  ten 
days  after  the  date  of  such  injury,  or  commencement  of 
illness,  shall  invalidate  any  and  all  claims  under  this 
l>()licy."  It  also  provides  that  "affirmative  proof,  verified 
by  physician,  must  be  filed  with  the  company  at  Omaha, 
Nebraska,  within  one  month  from  date  of  death,  or  loss 
of  limb  or  sight,  or  termination  of  disability,  otherwise  all 
claims  hereunder  shall  be  forfeited  to  the  company,"  arid 
further  provides,  "if  the  insured  is  disabled  by  injury  or 
illness  for  more  than  30  days,  he  or  his  representative 
shall,  as  a  c<mdition  precedent  to  recovery  hereunder, 
furnish  the  conii)any,  every  30  days,  with  a  report  in  writ- 
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\':'l-^from  his  attendiDg  pliysician  or  surgeon,  fully  statiuf! 
;^Kf .  itondition  of  the  insured  and  the  probable  duration  at 
W^jCvviititj."  The  evidence  shows  that  in  the  latter  part  of 
'^'  '  iber,  1909,  plaintiff  was  attacked  by  illness.  He  called 
-j. ,.  ysician,  who  at  first  diagnosed  the  case  as  la  grippe. 
T^l|3^1so  notified  one  Marstellar,  the  company's  agent  at 
\  ^Holn,  who  is  vested  with  power  to  app<)int  subagent^, 
•  ufflffit  new  business,  matte  collections,  and  sign  receipts. 
He  received  from  Mr.  Marstellar  or  from  Mr,  Biglq',  an 
agent  acting  under  Marstellar,  a  printed  blank  furnished 
by  the  defendant  company  for  the  purpose  of  giving  notice 
of  illness.  This  was  filled  out  by  him  and  by  his  attending 
physician,  Dr.  Ballard,  apparently  in  conformity  with  the 
requirements  of  the  company.  It  was  delivered  to  Mar- 
stellar by  the  plaintiff,  and  was  forwarded  by  him  to  the 
home  office  at  Omaha.  It  bears  upon  its  face  a  stamped 
imprint,  "Received  October  29th,  1909,  N.  F.  C.  Co., 
Omaha,  Keb."  Since  written  notice  on  the  blank  fur- 
nished by  the  company's  agent  was  delivered  to  him  within 
the  time  specified,  and  by  him  mailed  at  once  to  Omaha, 
no  defense  can  be  predicated  upon  the  provisions  of  the 
policy  requiring  written  notice  in  ten  days  after  illness. 
As  to  tbe  requirement  of  notice  of  a  disability  by  ill- 
ness for  more  than  30  days,  tbe  testimony  shows  that  Dr. 
Ballard  made  out  another  notice  on  November  10  or  15 
not  upon  a  blank  of  the  company.  Plaintiff  testified  that 
after  the  first  report  was  made  he  was  requested  by  Mar- 
stellar to  make  out  another,  which  was  done,  and  in  tbr 
latter  report  he  stated  tiie  time  he  had  been  sick,  that  be 
gave  it  to  Marstellar  in  his  office  at  Lincoln,  nnd  that  he 
also  left  with  Marstellar  a  notice  made  out  by  Dr.  Jonas 
of  Omaha;  that  no  request  was  made  for  a  further  report 
or  proof.  Bigley  testified  that  lie  heliied  plaintiff  fill  out 
the  first  notice,  and  that  lie  was  instructed  by  Marstellar 
and  Mr.  Wolfle,  the  assistant  secretary  of  tbe  company,  to 
leave  proofs  of  injury  and  of  recovery  with  Mr.  Jlarstellar, 
and  that  Blunt  km'w  this.  He  also  testified  that  Blunt 
showed  him  a  second  notice.     Marstellar   testified  that 
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151  unt  left  the  first  notice  with  him,  and  that  he  sent  ft 
iliriHt  to  the  companT  at  Omaha;  that  he  did  not  re- 
iiieuilier  that  aiir  other  notice  was  given  him  by  Blunt*  bnf 
that  he  sent  to  Omaha  whatever  was  given  him.  It  i« 
neither  plearled  nor  proved  that  the  refpiirements  of  the 
IMiIicy  aa  to  final  primf  of  termination  of  disability  were 
ever  cf>mplied  with.  The  above  »et8  forth  the  gist  of  the 
testimony  with  re8i>ect  to  the  notice  of  illness.  After  the 
plaintiff  reste<l,  the  defendant  requested  a  peremptory 
instruction  in  its  favor,  for  the  reason  that  there  was  no 
testimony  with  reference  to  the  fnrnishing  of  proof  of 
loss,  verified  by  a  physician,  having  been  fumish<»d  to  the 
com[>any  in  Cfunpliance  with  the  terms  of  the  policy,  or 
that  the  same  was  waived  by  the  company.  This  motion 
was  sustained,  tlie  jury  were  instructed  accordingly,  and 
judgment  of  dismissal  entered  upon  the  verdict.  Appel- 
lant insists  that  this  was  error,  because  sufficient  notice 
was  given  when  the  notices  were  left  with  Marstellar,  and 
also  l)ecanse  before  the  snit  a  different  reason  for  the  non- 
jiayment  of  the  policy  was  given  by  the  company  in  a 
letter  to  the  insurance  deputy,  and  that,  since  the  tfon- 
liability  was  then  placed  upon  other  grounds  than  in* 
sufficiency  of  notice,  this  amounted  to  a  waiver  of  proofa 
of  loss. 

There  is  no  competent  proof  in  the  record  that  the  two 
notices  necessan'  to  comply  with  the  terms  of  the  policy, 
other  than  the  preliminary  notice,  were  ever  given.  It 
may  he  that  the  requisite  notices  were  given,  and  tliat  they 
are  now  in  the  hands  of  the  defendant.  If  so,  plaintiff  is 
provided  by  the  statute  with  the  means  to  obtain  the 
evidence,  or,  if  unattainable,  to  supply  the  same  by  sec- 
(mdary  proof.  The  requirements  of  the  policy  are  not  un- 
reasonable, and  it  is  not  unjust  nor  unfair  to  the  policy- 
holder to  require  that  information  be  communicated  to 
the  insurer  at  stated  intervals  as  to  the  progress  of  the 
disability  for  which  it  will  later  be  called  upon  to  in- 
demnify him,  and  that  proof  of  tlio  time  of  termination  of 
his  disability  be  furnished,  so  that  the  insurer  may  inquire 
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if  it  SO  desires.  The  evidence  as  to  the 
e  papers  which  plaintifPs  testimony  shows 
Marstellar,  even  if  such  evidence  were  com- 
ne,  uncertain  and  indefinite.  Legal  i»^of 
ly  within  reach,  but  was  not  furnished,  nor 
ion  laid  for  secondary  proof  of  the  contents 

There  is  no  proof  of  knowledge  of  Marstel- 
aination  of  sickness,  or  that  any  knowledge 
as  communicated  to  the  company, 
icond  point  urged  by  appellant,  based  upon 
tten  to  the  insurance  deputy  by  the  defend- 
:ter  referred  to  is  as  follows:  "Omaha, 
,  1910.  Mr.  C.  E.  Pierce,  Insurance  Deputy, 
aska.  Pear  Sir:  Referring  to  your  com- 
'  the  18th  inst,  in  re  Newton  E.  Blunt,  the 
>.  Blunt's  claim  was  not  allowed  was  that, 
lis  own  and  his  doctor's  statements,  he  had 
inst  this  company.  Very  truly  yours,  Na- 
y  &  Casualty  Co.  George  W.  Wolfle,  Man- 
.  Dept.  Received  Jan.  22,  1910,  Insurance 
I,  Nebr."  There  is  no  proof  that  this  letter 
b  Mr.  Blunt's  suggestion,  or  that  its  contents 
ommunieated  to  him,  or  that  he  knew  of  the 
I  of  liability  until  after  the  time  for  filing 
pired.    Of  course,  under  these  circumstances 

proofs  of  loss  can  be  predicated  on  this 

one  of  the  authorities  cited  by  appellant  are 
the  facts  in  this  case,  save  as  to  the  first 
delivery,  and  we  agree  with  his  contention 

ets. 

error  in  the  record,  and  the  judgment  of  the 
is 

AFVntUBD. 

.,  Rose  and  Fawcbtt,  JJ.,  concur. 

DGWiCK  and  Hameb,  JJ.,  not  sitting. 
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Burt  County,  appbu^eb,  v-  John  Liswis  et  al., 

APPELLANTS. 
FiUED  Mat  17.  191B.     No.  17.188. 

1.  Contracts:  CoNSTRUcrtox.    A  contract  for  the  excaratfon  of  a  ditch, 

at  a  certain  price  per  cubic  yard  of  dirt,  provided,  'Vhen  one- 
foortli  of  the  worit  provided  for  la  tliia  contract  is  completed 
according  to  the  terras  hereof,  and  to  the  (satisfaction  of  the 
engineer  in  cliarge,"  the  engineer  should  make  an  estimate  and 
7&  per  cent,  of  the  price  fixed  per  cubic  yard  should  be  paid.  The 
ditch  was  not  excavated  to  the  bottom  by  the  contractor,  but  as 
the  work  progressed  estimates  were  made  and  75  per  cent,  of  the 
contract  price  per  yard  excavated  was  paid.  Held,  Under  aiich  a 
provision  in  the  contract,  the  completion  of  one-fonrth  of  the 
work  does  not  mean  the  actual  completion  to  the  bottom  of  the 
ditch  of  one-fourth  of  its  lineal  distance  without  regard  to  the 
quantity  of  dirt  removed,  but  means  one-fourth  of  the  work  of 
removing  and  placing  the  dirt,  as  directed  by  the  {dans  mad 
specifications,  and,  there  being  nothing  ta  the  ocmtract  or  bond 
to  forbid,  the  county  bad  the  right  to  pay  aa  it  did. 

2.  Principal  and  Surety:   LiABixrrT  or  Surett.    Where  a  party  to  a 

contract  with  a  county  board  makes  a  written  request  for  an 
extension  of  time,  and  the  board  grants  the  extension,  making 
the  proceedings  a  matter  of  record,  and  ind<H^ng  the  extension 
on  a  written  request,  sureties  upon  the  bond  of  the  contractor, 
which  bond  provides  that  any  departure  from  the  strict  ierma 
of  the  contract  "which  is  made  under  a  written  agreement  of 
both  parties  to  said  contract  shall  not  invalidate  this  undertaking 
nor  release  the  sureties,'*  have  no  cause  for  complaint,  and  are 
not  released. 

Appbal  from  the  district  court  for  Burt  county :  Abba- 
ham  L.  Sutton,  Judge.    Affirmed. 

Thomas  R.  Ashley  and  Rronie,  Ellick  d  Brome,  for  ap- 
pellants. 

JameM  A.  Clark,  contra. 

Letton,  J. 

In  1905  the  county  board  of  Burt  county  entered  into 
a  contract  with  defendant  Lewis  for  the  excavation  of  a 
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dJtcb.  The  work  was  let  in  four  separate  con- 
ne  proTidiDg  that  the  ptHi^ion  of  the  work  in- 
lerein  Bhould  be  paid  for  at  9  ceiita  per  cubic  yard 
ttion;  the  other  contract*  being  alike  in  all  re- 
scept  as  to  location  of  the  work  and  price  per 
rd.  Befendaots  GrifRn,  Byrara  and  Wat*on  be- 
etles upon  the  bond  given  by  Lewie  to  tite  county 
aitbful  performance  of  the  work.     Lewis  b^an 

of  construction,  but,  being  unable  to  complete 
1  the  time  fixed  in  the  contract,  requested  the 
jard  for  an  extension  of  time  to  January  1,  1906, 
08  granted.  On  December  16,  1905,  Ijewis  re- 
mother  extension  until  November  1,  1906,  which 

granted.  The  request  of  Lewis  was  made  in 
and  the  action  of  the  county  authorities  granting 
wt  is  shown  by  the  papers  on  file  in  the  office  of 
ty  clerk  and  by  tlie  record  of  the  proceedings  of 
L  This  extension  to  Noveml)er  1,  1906,  vae  the 
tnsion  allowed  by  the  county  authorities.  A 
•solution  of  the  board  declaring  the  contract  for- 
ts passed  on  June  23,  1908.  J^wis  excavated 
ibic  yards  of  dirt  under  the  four  contracts,  and 

therefor  the  Bum  of  f4,405.T9.  There  were  still 
ibic  yards  of  earth  remaining  to  be  excavated, 
ity,  after  liaving  complied  witli  the  requirements 
ntutes  as  Ut  advertising,  etc.,  entered  into  a  new 
with  another  person  to  finish  the  work  at  an  in- 
»st  over  the  contract  price.  The  additional  cost 
■nses,  after  applying  the  nwrney  retained  under 
s  of  tlie  contract  as  found  by  the  district  court, 
mm  of  f794.4r)-  Judgment  for  this  sum  was  ren- 
ainst  tlie  principal  and  sureties,  upon  the  bond, 
sureties  appeal, 
dy  errors  assigned  are  that  tlie  finding  and  judg- 

contrary  to  the  evidence,  not  sustained  thereby, 
rary  to  law. 

mtract  i>rovide8  that,  when  a  part  not  less  than 
Ji  of  the  portion  included  in  any  contract  is  com- 
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I»h»tcHl  according  to  the  speciftcations,  he  (the  engineer) 

shall  give  the  contractor  a  certificate  thereof  showing  the 

]ir<>iK)rt]onate  amount  which  the  contractor  is  entitled  to 

be  paid  according  to  the  terms  of  the  contract^  and  the 

county  clerk  shall,  upon  presentation  of  such  certificate,  i 

draw  his  warrant  upon  the  treasurer  for  75  per  cent,  of 

said  amount,  and  the  treasurer  will  pay  the  same.    The 

ditch  contracted  for  in  the  four  contracts  was  over  three 

miles  in  length.    At  the  time  the  contract  was  canceled 

and  the  work  relet  only  about  1,100  lineal  feet  had  been 

fully  completed. 

The  appi*llants  contend  that  the  language  of  the  con- 
tract prohibits  the  payment  of  any  money  until  one-fourth 
of  the  ditch  bad  been  wholly  completed,  and  does  not  mean 
when  one- fourth  of  the  excavation  had  been  made;  that, 
since  it  costs  more  to  remove  the  lower  strata  of  dirt  from 
the  excavation  than  the  top  layers,  the  county  had  no 
right  to  i)ay  full  price  for  the  dirt  excavated  from  the  top. 
The  evidence  hIiowh  that  it  is  more  costly  to  remove  the 
lower  portion  of  the  excavation  than  the  upper  with  the 
appliances  that  this  contractor  was  using,  but  it  is  also 
shown  that  by  using  a  dredge  the  cost  of  the  entire  excava- 
vation  would  be  about  the  same  without  reference  to  the 
depth ;  that  the  use  of  a  di'edge  was  practicable,  and  that 
one  was  used  in  finishing  the  work.  Even  if  it  were  true 
that  it  cost  more  to  remove  the  lower  strata  than  the 
upper,  since  the  contract  makes  no  distinction  as  to  price 
in  this  respect,  the  estinuite  by  yardage  without  reference 
to  depth  could  not  be  a  breach  thereof,  and  the  sureties 
cannot  complain.  The  "work"  mentioned  in.  the  contract 
is  evidently  the  work  of  excavation.  The  whole  work  to 
be  done  was  of  this  nature,  and  it  seems  to  have  been 
quite  uniform  in  character.  Any  other  interpretation  of 
the  meaning  of  the  contract  might  lead  to  a  result  more 
detrimental  to  the  sureties  than  the  one  adopted.  If  lineal 
distance  of  the  completed  ditch  were  to  be  taken  as  the 
test,  the  money  might  be  payable  when  but  a  compara- 
tively insignificant  portion  of  the  whole  excavation  had 
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been  made.  Under  this  tlieorj  tbe  Panama  canal  might 
be  said  to  be  one-fourth  completed  when  the  level  lands 
were  excarated  and  while  the  shovels  had  barely  scratched 
the  surface  of  the  Cnlebra  hills.  We  think  the  estimate 
was  properly  made. 

Appellants  also  contend  there  was  a  material  variation 
in  tbe  contract,  because  it  was  extended  without  their 
knowledge  or  consent.  The  statute  allows  extensions  to 
be  made  by  agreement  not  to  exceed  two  years.  The  bond 
itself  provides  that  any  departure  from  the  strict  terms 
of  the  contract  made  under  a  written  agreement  of  the- 
parties  shall  not  release  tlie  sureties.  The  extension  was 
made  by  a  written  request  and  a  written  consent  to  the 
same,  hence  it  was  within  the  terms  of  the  bond.  The  last 
extension  of  the  contract  expired  on  November  1,  190G, 
and  the  rights  and  liabilties  of  the  sureties  became  fixed. 
The  county,  therefore,  could  not  increase  the  liability  of 
the  sureties  by  any  interference  with  the  work  to  tlieir 
detriment.  Nor  did  it  do  so.  The  evidence  shows  that 
further  work  was  performed  by  the  contractor,  75  per 
,  cent,  of  which  was  paid  for  at  the  contract  price.  This 
was  for  the  direct  benefit  of  the  sureties,  since  the  cost 
per  cubic  yard  of  completing  the  unfinished  work  under 
the  new  contract  was  in  excess  of  the  ori;,'inal  price.  The 
cases  cited  by  api>ellant,  Brennan  v.  Clark,  29  Neb.  385, 
Gallagher  v.  St.  Patrick's  Church,  45  Neb.  535,  and  Belt 
V.  Paul,  35  Neb.  240,  are  not  strictly  in  point,  since  no 
infringement  of  or  material  change  in  the  terms  of  the 
contract  has  been  shown,  while  such  was  tlie  fact  in  the 
cases  mentioned. 

We  And  no  error  in  the  record.  The  judgment  of  the 
district  court  is 

Affirmed. 

Rbbbe,  C.  J.,  Rose  and  Fawcett,  JJ.,  concur, 

Basnes,  Sehgwick  and  Hamur,  JJ.,  not  sitting. 
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Marshatj.  p.  MsiiDOWS^  appellsb,  V.  David  Bram^it  k 

Company,  appellant. 

FitKD  Mat  17,  1913.     No.  174M. 

1.  Appeal:  I:TSTKrcTiOH8 :  ExcvpnoTra.  Ordinarily  a  party  who  falls 
to  call  the  attflntioa  of  the  trial  court  to  alleged  errors  in  tn- 
stmelkNis  by  Ukins  eseeptton  at  the  tlnsa  flC  trial  is  not  entitled 
to  a  review  of  the  same  In  this  court. 

a  STideaee  on  the  part  of  plalntlfl  examined,  and  he9d  te  sapfort  tte 

verdict. 

Appkal   from   the  district   court   for   Saline   eoBDty: 
Leslie  G.  Hitrd,  Judge.    Affirmed. 

Hastifigs  cf  Ireland,  Harl  d  Tinlep  and  Cfrimm  &  Grimm, 
for  appellant. 

Broxrn  d  VenrxcTc,  contra. 

Lbtton,  J. 

Action  to  recover  damages  for  breach  of  coBtract,  and 
for  the  reasonable  value  of  labor  and  material  funiished 
defendant.  PlaintifTR  petition  alleges  that  defendant 
agreed  to  sell  him  a  second-hand  threshing  outfit;  that  the 
outfit  was  to  be  made  capable  of  doing  as  good  work  as 
new ;  that  it  was  to  have  a  new  weigher,  a  new  blower,  and 
a  new'  feeder  attached ;  and  defendant  was  to  transfer  to 
him  a  number  of  threshing  contracts  for  work  to  be  done 
for  certain  farmers  with  the  machine.  He  alleges  that 
the  defendant  shipped  a  machine  worthless  f(M*  threshing 
purposes,  and  without  the  new  appliances  mentioned; 
that  immediately  upon  its  arrival  he  refused  to  accept  the 
same  until  the  defective  part«  were  remedied  and  the 
machine  proved  capable  of  doing  good  work,  and  that  this 
was  never  done.  It  is  also  alleged  that  at  the  request  of. 
defendant  he  accompanied  the  threshing  outfit  to  the  farms 
of  those  with  whom  the  defendant  held  the  contracts,  and 
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fnrnishod  labor  and  materials  to  aid  in  the  work,  amount- 
ing in  all  to  170.80.  He  prays  judgment  for  damages  by 
loss  of  profit  on  the  contracts  in  the  sum  of  f225,  and  for 
the  amount  mentioned  for  labor  and  material. 

The  defendant  annwered,  setting  up  a  general  denial, 
and  also  pleading  that  the  contract  was  in  i»\Titing,  and 
contained  a  number  of  conditions  and  warranties,  which 
provide  for  the  giving  of  notice  of  defects  to  the  company 
by  registered  mail  stating  wherein  the  machinery  fails  to 
fill  the  warranty,  and  providing  special  remedies  for  the 
purchaser. 

The  evidence  shows  that  the  plaintiff  had  been  negotiat- 
ing with  one  Pine,  who  was  selling  machines  for  the  de- 
fendant, for  the  purchase  of  a  second-hand  machine,  and 
that  they  went  to  Council  Bluffs  together  to  look  at  the 
outfit;  that  an  agreement  was  made,  and  the  machinery 
was  shipped  to  plaintiff  in  care  of  Pine  at  Hoag,  Nebraska. 
Pine  paid  the  freight.  Plaintiff  complained  of  the  con- 
dition of  the  machine  as  soon  as  he  saw  it,  and  refused  to 
accept  it  until  it  tvas  shown  that  it  was  capable  of  doing 
the  work  for  which  it  was  purchased,  and  the  new  parts 
furnished.  It  is  also  sliown  that  the  lalwr  and  materials 
sued  for  were  furnished  by  him  at  Pine's  request  after  he 
had  refused  to  ac(*opt  the  machine.  Defendant's  employees 
worked  with  tlio  machine  for  some  time,  and  the  defendant 
collected  the  money  for  tlie  threshing  that  was  done  by 
the  machine  while  plaintiff  was  helping. 

The  errors  which  the  trial  court  are  alleged  to  have  com- 
mitted are  not  clearly  pointed  out  in  the  brief,  but  we 
understand  the  argument  to  be,  first,  that  the  court  erred 
in  its  instructions  given  upon  its  own  motion;  and,  second, 
that  the  evidence  does  not  8up])ort  the  verdict.  The  court 
eliminated  any  recovery  for  damages  for  breach  of  con- 
tract, and  submitted  only  the  question  as  to  the  reason- 
able value  "of  plaintiff's  services  jx^rformed  under  a  con- 
tract of  employment  made  by  defendant  thnmgh  Pine. 
No  exceptions  were  taken  to  the  charge  of  the  court. 
Under  the  settled  rule,  appellant  cannot  now  complain 


t. 
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of  error  therein.  We  bare  read  the  instrnctions,  however, 
and  believe  they  clearly  and  fairly  stated  the  issues.  It  Is 
complained  that  the  evidence  did  not  justify  the  subniis- 
Hion  to  the  jury  of  the  question  of  whether  Pine  was  the 
defendant's  agent.  At  the  trial  defendant  took  another 
view  of  this  point.  In  an  instruction  given  at  its  request, 
it  stated :  "Among  the  other  allegations  set  forth  is  Uie  al- 
legation that  Pine  was  the  agent  of  the  defendant,  and 
some  testimony  has  been  introduced  tending  to  establish 
that  fact.  It  is  for  tlie  plaintiff  to  establish  that  fact  by  a 
preponderance  of  tlie  evidence,"  etc.  We  are  of  the  opin- 
ion there  was  not  only  "some  evidence,"  but  enough  evi- 
dence to  warrant  this  question  being  left  to  the  jury  to 
settle. 

It  is  argued  that  plaintiff  did  not  comply  with  the  con- 
ditions and  terms  8<^t  forth  in  the  written  order.  This  is 
true;  but  the  machine  was  second-hand,  and  the  contract 
expres.«;ly  provides  "the  above  warranties  and  conditions 
shall  not  refer  to  seoond-liand  engines  and  machinery" 
lience  he  was  not  required  to  do  so.  ' 

The  evidence,  while  conflicting,  seems  to  be  sufficient  to 
warrant  the  verdict,  both  on  the  score  of  the  agency  of 
Pine  and  the  work  and  material  furnished,  as  well  as  on 
the  point  of  there  being  no  settlement  made  between  plain- 
tiff and  defendant's  agent,  Noonen,  who,  it  is  asserted,  set- 
led  the  account  when  he  took  over  for  defendant  the  re- 
mainder of  the  machine  oil  on  hand. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  of  the  district  court  is  therefore 

Affibubd. 
Rebsh,  C.  J.,  Rose  ajid  Fawcbtt,  JJ.,  concur. 

Babnrs,  Sedgwick  and  Hambb,  jj,,  not  sitting. 
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May  Bi'r/!BE,  appbllbb,  v.  Louis  W.  Pbenica  et  al., 

APPBTXANTS. 
FiLD  May  17,  1913.     No.  17,193. 

1.  Appmli    Rejbctidn  of  Bvidehce:    HARuiGsa  BnnoR.     In  ttala  an  ac- 

tion upon  a  saloon-heeper's  bond  for  damagee  for  ioaa  ot  support 
b7  causing  tbe  plaintiff's  hustiand  to  become  an  habitual  drunltard. 
on  croBS-ex  ami  nation  objection  to  certain  Queetlona  with  reference 
to  bis  habits  prior  to  the  time  of  Bale  of  tbe  liquor  was  bub- 
tolned.  There  being  other  testimony  in  the  record  on  this  point, 
practically  undisputed,  held,  not  prejudicial  error. 

2.  Wltn«as«a:     Exfebt:     Croi^b-Exami nation  ;      Rxtiew.      By    supple- 

mental altegatlonfl  In  tbs  petltlan,  it  is  charged  that  plaintiff's 
husband  died,  after  this  action  was  begun,  as  a  result  of  iho 
habitual  drunkenness  caused  by  the  defendants.  A  medical  wlt- 
neas  was  permitted  to  testify  as  an  expert  to  the  effect  of  the 
excessive  use  of  intoxicants  upon  the  human  system,  more  espe- 
cially with  reference  to  its  tendency  to  Impair  vitality  and 
lessen  the  resistant  power  to  disease.  He  testlQed  to  bis  personal 
knowledge  of  the  impaired  physical  condition  of  the  deceased  due 
to  excessive  drinking;  he  having  been  acqualntsd  with  the  de- 
ceased for  years,  and  having  examined  him.  Held.  Under  the 
iBSues,  this  evidence  was  properly  received. 

3.  Estoppel:    Principal  and  Surett:     LiABn.tT7  of  Surett:     LiQtroR 

UCBHBB.  Where  a  surety  company  has  entered  info  the  bond 
which  is  necessary  to  procure  a  saloon  license,  and  the  principal 
has  received  the  license  and  become  liable  for  damages  to  In- 
dividuals by  reason  of  the  traffic,  the  surety  Is  estopped  to  plead 
that  there  was  no  valid  ordinance  In  force  at  the  time  the  license 

4.  ETld«nc«:     Bonds:     Cbbtipied    Copies.      A    properly    authenticated 

copy  of  a  liquor  dealer's  bond  Is  sufflclent  prima  facie  proof  of 
the  existence  of  the  bond  and  of  Its  proper  execution.  Gran  v. 
noHslon,  45  Neb.  813. 

6  Appsal:  Motion  top.  Nbw  Triai.  An  assignment  that  the  verdict 
la  excessive,  not  made  in  the  motion  for  a  new  trial  and  called 
to  the  attention  of  the  trial  court,  will  not  be  considered  in  this 
court. 

8.  Intoxlonttaig  Llquora:  Action:  Damaoeb.  Persons  engaged  In  sell- 
ing Intoxicating  liquors,  under  licenses  obtained  pursuant  to  the 
lawB  of  this  state,  are  liable  In  damafee  for  all  (he  legitimate  and 
proximate  consequences  of  their  traflic,  and.  If  they  have  Induced 


«98  NEBRASKA  REPORTS.  [Vol.8? 


Balder  r.  Prvttirm. 


habitual  drunkenness  In  a  previously  sober  and  industrious  jnan, 
tbey  are  liable  for  a  consequent  thriftless  and  dissipated  career, 
followed  by  him,  after  they  have  ceased  to  furnish  Um  with 
liquors.    Stahnka  v.  Kreitle,  €6  Neb.  829. 

7. :    "SijOcrMB  Law":   Constitutionaijtt.     The  question  as  to 

the  constituti<»ality  of  chapter  61,  laws  ISSl.  known  as  tlie 
"Slocumb  Law,"  has  been  repeatedly  decided  by  this  court,  and 
will  not  be  re-examined. 

Appeal  from  the  district  court  for  Lancaflt^  county: 
LiNi\>LN  Frost,  Judge.    Affirmed. 

Brome,  EUick  d  Rrome^  /.  J.  Dunn,  D.  W.  Livingston 
and  Morning  d  Jjedtcith,  for  appellants. 

A.  P.  if  or  an  and  W,  B.  Comstock,  contra, 

Lbtton,  J. 

Thi«  iR  an  action  against  two  saloon-keepers  and  the 
sureties  upon  their  respective  bonds  to  recover  damages 
for  loss  of  support  and  means  of  subsistence  occasioned, 
as  allejeed,  by  reason  of  Charles  Bulger,  the  plaintiflPs 
husband,  having  been  rendered  an  habitual  drunkard  by 
liquor  sold  to  him  by  each  of  the  defendant  liquor  dealers. 
The  ansM'er  of  the  principals  amounts  to  a  general  denial. 
The  surety  companies  each  admits  its  qualifications  to 
execute  the  bonds,  and  deny  generally  the  allegations  of 
the  petition.  The  Bankers  Surety  Company  also  alleged 
that  there  was  no  valid  ordinance  in  force  in  Nebraska 
City  authorizing  the  issuance  of  the  liquor  license  of 
Prenica,  Afterwards  the  plaintiff  was  granted  leave  to 
amend  her  petition  by  attaching  supplementary  allega- 
tions setting  forth  that  on  December  19,  1910,  Bulger 
died ;  tliat  his  death  was  cansed  and  contributed  to  by  the 
Iiabitual  drunkenness  caused,  and  excessive  use  of  intoxi- 
cating liquors  furnished,  by  the  defendants  to  him,  as 
allied  in  the  petition.  The  reply  pleads  that  the  facts 
with  regard  to  the  issnance  of  the  licenses  estop  the  mire- 
ties  from  denying  the  existence  of  a  valid  ordinance.  The 


.  • 


:  for  the  plaintiff  in  the  Bam  of 
udgment  the  defentlnnts  have  a]>- 

that  Bulger  wag  a  man  about  40 
ind  decorater,  ajid  a  skiUed  work- 
'ried,  at  the  time  of  his  death,  for 
were  four  children  in  the  family, 

yeara  of  age,  the  oldwt  being  a 
not  a  party  to  the  auit.  Mrs.  Bul- 
•ulger  supported  the  family  until 
■mber,  1907,  or  tlie  early  part  of 
I  tlie  oldest  btry  hare  practically 
•ver  since  that  time;  that  up  to 
tributed  $8  or  |10  a  week  to  the 
paid  the  bills  and  the  lioiise  rent, 
p,  1907,  to  his  death  in  December, 
y  about  |60  to  the  family  support; 

use  of  liquor  and  neglect  of  work 
r  1907 ;  that  prior  to  that  time  he 
re  or  six  mouths  aud  not  touch 
at  he  was  drunk  most  of  the  time, 
ther's  funeral,  he  was  taken  sick, 
at  her  home  in  Missouri  in  Decent- 
other  witnesses,  who  were  familiar 
«>  testified.  It  seems  clearly  estab- 
er  was  what  is  usually  termed  a 

he  woTild  occasionally,  prior  to 
ig  Ixmts  of  several  days,  he  would 
luetimes  for  months;  but  that  from 
itil  October  l>efore  his  death,  his 
worse,  and  the  evidences  of  habit- 
jvious.  Several  witnesses  testified 
;  liquor  from  one  of  the  defendants, 
arts  and  circuinKtances  which  war- 
vi)>g  that  he  niis  furnished  intozi- 
he  otiier  liquor  dealer.  The  testi- 
icitnesses  was  of  such  a  character 
,1  have  rejected  it  entirely  if  odier 
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facts  had  not  furnished  corroboration.     One  witness,  at  i 

least,  seems  to  have  been  pretty  successfully  impeached.  i 

But  there  was  sufficient  evidence  of  the  sales,  if  the  jury 
l)elieved  the  testimony,  to  support  the  verdict. 

A  large  number  of  assignments  of  error  are  made.  Some 
appear  to  be  as  to  matters  not  prejudicial,  which  will  not 
be  noticed,  others  may  be  grouped,  since  the  proper  limits  | 

of  this  opinion  will  not  permit  of  all  being  spoken  of. 

1.  On  cross-examination  Mrs.  Bulger  was  asked 
whether  her  husband  indulged  in  intoxicating  liquors  at 
the  time  of  his  marriage.  An  objection  to  this  question 
was  sustained  as  immaterial,  and  this  is  the  first  point 
upon  which  error  is  assigned.  We  think  the  court  was 
rijQflit.  There  was  no  dispute  but  that  he  was  an  occasional 
drinker  up  to  the  time  when  it  is  charged  the  defendants 
caused  him  to  become  an  habitual  drunkard.  For  nearly 
20  years  he  had  supported  his  family,  and  they  had  no 
cause  for  complaint  on  this  score  until  the  latter  years  of 
his  life.  The  question  and  answer  could  throw  no  new 
light  upon  the  issues. 

2.  A  question  as  to  Bulger's  habits  prior  to  1907  was 
excluded,  probably  as  not  proper  cross-examination,  and 
this  is  complained  of.  It  was  not  strictly  within  the 
limits  of  the  direct  examination.  It  might  have  been 
just  as  well  to  allow  it  to  be  answered,  but,  since  the 
record  is  full  of  the  history  of  Bulger's  habits*,  its  exclu- 
sion was  not  prejudicial. 

3.  Over  the  objection  of  defendant,  Dr.  Carriker  was 
permitted  to  tell,  as  a  medical  expert,  the  effect  of  the 
excessive  use  of  liquor  upon  the  human  system.  He  testi- 
fied that  he  knew  and  had  examined  Bulger,  and  that  after 
1907  he  was  always  under  tlie  influence  of  liquor.  He 
was  then  inquired  of  as  to  the  power  of  Bulger  to  resist 
disejise  after  that  time,  and  testified  that  his  vitality  was 
impaired  to  an  extent  that  he  could  not  resist  disease  to 
any  considerable  degree,  and  especially  to  resist  pneu- 
monia. Objections  were  made  that  these  inquiries  had 
no  bearing  upon  any  issue  in  the  case,  and  sought,  with- 
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t  any  foundation,  to  connect  the  death  of  Bulger  with 
B  Qse  of  intoxicating  liquora.  These  ol)jection8  were  all 
overruled,  and  defendants  excepted.  Ou  cross-examina- 
tion this  witness  testified,  as  to  liis  knowledge  and  ac- 
quaintance with  Ihilger's  condition  from  1905,  that  his 
condition  was  worse  in  1908  than  it  was  in  the  fall  of 
190T,  and  in  September,  1908,  than  it  was  in  May. 

Twelve  of  the  assignments  of  error  refer  to  the  evidence 
of  Dr.  Carriker  and  of  Mrs.  Bulger  as  to  the  nature  of 
her  husband's  illness  and  the  cause  of  his  death;  the  gist 
of  the  complaint  Iwing  that  it  was  not  sliown  that  the 
furnishing  of  liquor  and  (he  death  of  Bulger  had  the  rela- 
tion of  cause  and  effect.  A  number  of  cases  fntm  this  and 
other  courts  are  cited  to  establish  the  proposition  that, 
while  it  is  not  essential  that  the  furnishing  of  the  liquor 
must  be  the  sole,  immediate  cause  of  the  injury,  yet  it 
must  have  contributed  in  an  appreciable  dcgi-ee.  The 
petition  prays  damages  for  toss  of  means  of  support.  If 
the  decea-sed  was  in  such  a  feeble  and  pliysically  impaired 
condition,  caused  by  habitual  drunkenness  induced  by  the 
acts  of  the  defendants,  that  he  was  unable  to  resist  the 
inroads  of  disease,  this  would  be  as  much  a  result  of  the 
traffic  as  would  be  his  inability  to  perform  manual  labor 
on  account  of  physical  weaknej^s  produced  by  the  excessive 
use  of  intoxicants.  In  the  latter  case,  no  court  would 
deny  the  right  to  recover.  Ackeii  v.  Tiiif/Iehoff,  83  Neb. 
296;  Sclders  v.  Brotherft,  88  Neb.  61.  In  this  case,  the 
physical  condition  of  the  deceased  was  such  that,  even  if 
the  element  of  death  had  not  entered  info  consideration 
at  all,  the  verdict  did  no  more  tlinii  iTsjumd  to  the  dam- 
ages prayed.  In  Aden  v.  TingleJioff,  nuitra,  although  the 
hnsband  was  still  living,  his  ability  to  resist  the  vicious 
appetite  had  been  so  destroyed,  and  bis  physical  ability 
to  earn  a  livelihood  so  impaired,  that  the  court  allowed 
a  recovery  on  the  theory  that  the  man  was  a  nTeck,  so  far 
as  the  support  of  his  family  was  concerned,  his  usefulness 
gone,  and  his  wife  might  as  well  have  been  his  widow. 
The  habit  of  excessive  drinking  and  appetite  for  liquor 
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created  in  Bulger  was  so  stiHX^  that  a  few  months  faef<N!ie 
his  death  the  deprivation  of  the  stimulant  resulted  in  hal- 
lucinations. IIiK  condition  was  such  that  a  verdict  for  the 
same  amount  would  not  have  been  held  excenive  by  this 
court  on  the  evidence  prodaeed«  Under  these  circum- 
stances we  deem  it  unnecessary  to  ^iter  into  extesded 
dialectics  as  to  remote  and  proximate  cause,  and  as  to 
whether  tl)e  drunkenness  or  the  disease  was  the  causative 
force  or  agency  in  producing  the  death.  Whether  the  ac- 
tual death  was  tlie  result  of  the  disease  or  not,  the  condi- 
tion of  Kulgcr  in  his  latter  days  was  such  as  to  justify  the 
verdict,  and,  hence,  proof  of  his  death  could  not  be  prejn- 
dicial,  even  if  erroneous,  as  to  which  we  exjHreas  no  opin- 
ion. 

4.  Instruction  No.  12  is  attacked  because  it  withdrew  \ 
from  the  jury  the  evidence  that  had  been  received  as  to  ^ 
whether  there  was  a  valid  ordimmce  in  force  at  the  time              •] 
the  licens(^^  were  issued.    We  are  of  opinion  that,  when  a 
surety  company  has  entered  into  the  bond  which  is  neees- 
sai'y  to  procure  a  saloon  license  for  its  principal,  and  the 
princifml  has  received  the  license  and  become  liable  for 
damages  to  individuals  by  reason  of  the  traffic,  the  surety 
is  estopped  to  plead  that  there  was  no  valid  ordinance  in 
force  at  the  time  the  licen.se  was  issued.    If  such  were  the 
fact,  the  sureties  sho4i]4l  have  ascertained  it  before  their 
undertaking  put  the  principal  in  a  position  to  engage  in 
the  traffic  and  cause  the  damages  complained  of.                               J  j 

5.  In  the  same  instru<tion  the  jury  were  told  that  they 
should  consider  the  bonds  as  valid  and  binding  for  the 
I)eriod  covered.  In  this  connection  the  def^idants  com- 
phiin  that  there  was  no  evidence  of  the  execution  of  the 
bonds,  and  that  the  instruction  was  erroneous.  The  orig- 
inal bonds  were  not  introduced  in  evidence,  but  certified 
copies  of  the  originals  on  tile  in  the  office  of  the  city  clerk 
were  offered,  and  received,  over  the  objection  of  the  sure- 
ties that  they  were  incompetent,  and  no  proper  foundatioii 
laid  for  their  admission.  The  legislature,  by  section  15^ 
ch.  61,  laws  1881  (Ann.  St  1911,  sec.  7165/  has  made  a 


.  I 
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E»roperIj  autlienticated  copy  of  the  bond  evidence  of  its 
execution.  This  ie  prima  fmde  evidence,  and  !«  snfficient, 
in  tbe  absence  of  opp(»sing  testimouy.  The  statiite  merely 
rives  effect  to  the  presumption  of  regularity,  and  changes 
■he  burden  of  proof.  This  tlie  legislature  lias  power  to  do. 
Srcn  V.  Houston,  45  Neh.  813,  834. 

6.  The  assignment  that  the  verdict  of  the  jury  is 
ixcessive  appears  for  the  first  time  in  tlie  briefs  in  this 
wort,  and  does  not  appear  in  any  of  the  motions  filed  by 
my  of  the  defendants  for  a  new  trial.  We  have  repeatedly 
leld  that  such  questions  will  not  be  reviewed  in  tins  court 
f  th^  have  not  been  first  called  to  the  attention  of  the 
xial  conrt,  and  an  adverse  ruling  made  thereon.  This  as- 
lignment,  therefore,  cannot  be  considered. 

7.  Defendants  complain  that  their  demurrers-  on  the 
jround  of  misjoinder  of  causes  of  action  should  have  been 
mstained,  and  that  defendants,  although  they  answered 
)ver,  have  preserved  the  point  by  setting  it  up  in  the  an- 
jwer.  The  petition  charged  that  the  damages  were  caused 
tnd  contributed  to  by  sales  of  li()uor  furnished  by  these 
lefendants  between  Deceral»er  1, 1907,  and  May  1, 1908.  It 
s  said  that  neither  Trenica  nor  Schneider,  nor  their  sure- 
;ie8,  would  be  liable  for  sales  in  Schneider's  saloon  after 
Vfay  1,  1908;  yet,  the  petition  charged  that  Tlulger  became 
ntoxicated  in  Schneider's  saloon  in  November,  1909. 
Prenica  was  not  in  business  after  May  1,  1908,  nor  was 
he  same  surety  on  Schneider's  bond  after  that  date.  The 
itetition,  however,  fairly  construed,  pleads  that  Prenica 
ind  Schneider,  by  sales  between  December  1,  1907,  and 
Hay  1,  1908,  caused  Jlnlger  to  become  an  habitual  dnink- 
ird,  and  that  he  continued  from  about  December  1,  1907; 
:o  drink  and  become  intoxicated,  and  on  the  22d  of  No- 
rember.  1909,  became  drunk  in  Schneider's  saloon.  If  de- 
'Midants  "induced  drunkenness  in  a  previously  Rol>er  and 
ndustrious  man,  they  are  liable  for  a  consequent  thriftless 
ind  dissipated  career,  followed  by  him,  after  they  have 
•easetl  to  furnish  him  with  liquors."  Stahnka  v.  Kreitle, 
{«  Neb.  829. 
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8.  Complaint  is  made  as  to  the  giving  of  certain  instruc- 
tions, and  as  to  the  refusal  to  give  others.  The  law  in  such 
eases  is  well  settled  in  this  state.  Taking  the  charge  of 
the  court  as  a  whole,  we  find  it  not  to  be  subject  to  misap- 
prehension, and  can  find  nothing  in  it  of  which  defendants 
are  entitled  to  complain. 

9.  An  attack  is  again  made  on  the  constitutionality  of 
the  act  of  1881,  known  as  the  "Slocumb  Law/*  We  have 
repeatedly  held  that  this  statute  is  not  unconstitutional, 
and  decline  to  consider  the  question  again. 

The  judgment  of  the  district  court  is 

Affirmbd. 
Hamer,  J.,  not  sitting. 


Western  Union  Telegraph  Company,  appellant,  v.  City 

OF  Franklin  bt  al.,  appellees. 

Filed  May  17,  1913.    No.  17,205. 

1.  Licenses:    Occupation  Tax:    Penalty:    Validity.     The  penal  pro 
yislons  of  an'  occupation  tax  ordinance,  which  provides  for  the 
enforcement  and   collection   of  the  tax  by  the  Imposition  of  a 
penalty  or  fine,  are  valid  and  enforceable.    Rosenbloom  v^  State^ 
64  Neb.  342. 

2. :    :    — — :     Enforcement.    Where  a  city  ordinance 

provides  that  a  refusal  or  neglect  to  pay  an  occupation  tax  shall 
render  the  person  or  corporation  in  default  liable  to  a  fine,  and 
provides,  further,  that  the  suit  shall  be  brought  in  the  name  of 
the  state,  "and  may  be  commenced  by  a  warrant  and  arrest  of 
the  person  or  persons  against  whom  the  suit  is  brought,  or  may 
be  commenced  by  a  common  summons/'  the  police  court  of  the 
city  has  jurisdiction  to  render  judgment  for  the  fine  or  penalty, 
whether  the  defendant  is  brought  into  court  by  warrant  and 
arrest  or  by  the  service  of  summons. 

Appeal  from  the  district  court  for  Franklin  county: 
Harry  S.  Dungan,  Judge.    Affirmed, 

W.  0.  Dorset/,  for  appellant, 

O.  C.  Flansburg,  L.  A,  Flanshurg  and  B.  Whitmore, 
contra. 


I 
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« 

Lbtton,  J. 

In  1909  the  city  of  lYanklin  adopted  an  ordinance  levy- 
ing an  occupation  tax  of  |»10  a  year  upon  each  telegraph 
company  transacting  intrastate  business  within  the  limits 
of  the  city.  Plaintiff  refused  to  pay  the  tax.  The  city 
then  brought  an  action  in  police  court  in  the  name  of  the 
state  of  Nebraska  for  the  city  of  Franklin,  as  plaintiff, 
and  against  the  plaintiff  herein,  for  the  recovery  of  flO 
for  the  tax  and  for  a  penalty  of  #50  for  neglect  to  pay  the 
same.  The  defendant  in  that  case  made  a  special  appear- 
ance objecting  to  the  jurisdiction  of  the  police  court,  which 
was  overruled,  and  on  the  same  day,  after  taking  testi- 
mony, a  judgment  was  rendered  as  prayed.  Defendant 
attempted  to  appeal  to  the  district  court,  but  the  appeal 
was  dismissed  on  the  motion  of  the  city,  on  the  ground 
that  the  appeal  was  not  properly  t.aken.  An  action  against 
the  principal  and  surety  upon  the  appeal  bond  was  then 
brought  by  the  city  in  justice  court. 

The  present  action  was  brought  to  restrain  the  mainte- 
nance of  that  action  and  the  enforcement  of  the  judgment, 
on  the  ground  that  it  was  void  for  want  of  jurisdiction, 
that  the  city  is  liarassing  and  annoying  defendant  with  a 
multiplicity  of  suits,  and  that  plaintiff  has  no*  adequate 
remedy  at  law.  Issues  were  made  up,  the  city  pleading 
the  validity  of  all  proceedings.  A  motion  for  judgment  on 
the  pleading  made  by  defendant  waB  sustained  and  the 
cause  dismissed.    Plaintiff  appeals. 

The  principal  point  argued  by  the  appellant  is  that  the 
police  judge  had  no  jurisdiction  to  render  the  judgment 
complained  of,  for  the  reason  tliat  his  jurisdiction  is  purely 
criminal  in  its  nature,  the  statute  providing  that  he  shall 
have  jurisdiction  of  "offenses  against  the  ordinances  of 
the  city."  The  case  of  German-Ameriocm  Fire  Ins.  Co.  v. 
City  of  Minden,  51  Neb.  870,  is  cited  as  authority  for  the 
proposition  that  an  attempt  to  fix  a  criminal  penalty  for 
failure  to  pay  an  occupation  tax  is  void,  and  collection  can 
only  be  made  by  civil  suit.  Section  6  of  the  city  ordinance 
48 
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provides  that  any  person,  cor]M»ration,  etc.,  who  shall  re- 
fuse i)r  neglect  to  pay  the  tax,  »hall  be  liable  to  a  fine  of 
not  IeK«  than  fo  nor  more  than  flOO.  and  the  court  may 
commit  to  the  county  jail  or  to  the  city  jail  any  person  or 
IKTffons  against  whom  such  fine  shall  be  awiessed  until  the 
fine  shall  be  iMild.  It  als^>  provides:  "Every  suit  bnmght 
under  this  section  shall  be  in  the  name  of  the  State  of  Ne- 
braska, and  may  be  commenced  by  a  warrant  and  arrest 
of  the  person  or  jiersons  against  whom  tlie  suit  is  brought 
or  may  lie  commen(*ed  by  a  common  summons/'  The 
dcH'trine  of  the  case  reiied  ujxm,  and  of  the  cases  of  State 
r.  f/rrrw,  27  Neb.  64,  Magnvnu  r.  City  of  Fyvtwonf,  30  Neb. 
843,  and  Templrfon  i\  Citff  of  Tekamah,  32  Neb.  542,  upon 
which  the  de<*isi(m  in  the  Xfhtden  case  was  based,  holding 
that  an  occuimtion  tax  could  not  be  colle<-ted  by  tine  and 
imprisonment,  was  reconsidered  and  overruled  in  /fo^cii- 
bloont  r.  State,  64  Neb.  342,  in  which  it  was  held  that  the 
provisions  of  section  154,  ch.  77,  art.  I,  Tomp.  St.  1901. 
autliorizing  fine  and  imprisonment  as  a  means  of  enforcing 
the  payment  of  a  tax  on  occupations,  are  valid.  This  caf^e 
seems  to  be  in  line  with  the  weight  of  authority.  Salt 
Lake  Citj/  v.  (lirisifefisen  Co..  34  Utah  38,  95  Pac'  523,  IT 
L.  R.  A.  n.  s.  898.  The  police  judge,  under  the  charter, 
has  the  ]K)wer  to  ]mnish  the  violation  of  city  ordinances. 
The  ordinance  itself  provides  that  the  proceedings  may  be 
commenced  either  by  warrant  and  aiTest  or  by  common 
summons.  We  have  held  that  proceedings  before  a  police 
judge  to  recover  penalties  for  violation  of  city  ordinances, 
which  are  not  violative  of  the  criminal  laws  of  the  state, 
while  criminal  in  form,  are  of  the  nature  of  civil  suits. 
Peterson  r.  State,  79  Neb.  132;  Pnlrer  v.  State,  83  Neb. 
446;  Clearer  v.  JcvkinSy  84  Neb.  565.  It  seems  clear  that 
the  police  judge  had  jurisdiction  of  the  person  of  the  de- 
fendant and  of  the  subject  matter,  and,  even  if  erroneous, 
his  proceedings  were  not  void  and  the  judgment  subject  to 
collateral  attack. 

As  to  plaintiff's  contention  that  it  was  denied  the  right 
of  appeal  on  account  of  the  court  striking  the  appeal  bond 
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the  files,  if  there  was  error  in  making  this  ruling, 
tiff  had  a  complete  and  adequate  remedy  hy  appeal 
is  court  Plaintitf  has  not  stated  facts  which  permit 
nrt  to  e<]uity  for  relief  against  the  maintenance  of  the 
JF  the  enforcement  of  the  judgment, 
e  judgment  of  the  district  court  is  therefore 

Apfibmed. 
ESE,  C.  J.,  Rome  nud  FAWCBirr,  JJ.,  concur. 
MyRS,  SEmvfiOK  and  Hameb,  JJ.,  not  sitting. 


lERs  &  Merchants  State  Rank,  m'veu.et,,  v.  John 

SUTHEHLIN,  appellant. 

Piled  Mat  17.  1913.    No.  17,211. 

tttel  Uortsnees:  Dbbobiptiov  of  pBoricRTV.  A  description  In  ft 
fhftttel  mortgaga  which  will  enable  a  third  person,  aided  by  In- 

[Ulrlca  which  the  Instrument  Itaclf  aiigeeetB,  to  Identity  the  prop- 
erty Is  flulSclently  definite. 

—  T  Recobding:  Removal  of  Propkktt.  Where  a  mortgairor  re- 
noTes  property  from  another  state  Into  this  state,  without  the 
lonsent  of  the  mortgagee,  which  has  been  Incumbered  by  a  mort- 
gage duly  recorded  and  valid  under  the  lawe  of  the  former  state, 
luch  removal  does  not  invalidate  the  recording  of  such  mortgage, 
lor  necesGltate  the  recording  of  it  again  In  the  county  in  this 
itate  to  which  the  mortgagor  has  removed  with  the  property. 

'PEAL  from  tite  district  court  for  Gage  county:  Lean- 
a.  Pemberton,  Jt'DfiE.    Affirmed. 

D.  McCnndless,  for  appellant. 

A^.  Kauffmann.  contra. 

IXTON,  J. 

is  is  an  action  in  replevin  to  recover  possession  of  a 
i.    Plaintiff  had  judgment,  and  defendant  appeals. 
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Tiie  cane  wa8  tried  on  an  agreed  8tatement  of  facts, 
whieli  8)io\vs  tliat  on  thi^  11th  day  of  October,  1909^  M.  M. 
O'l^ary  and  I.  F.  Reed  executed  and  delivered  to  the 
plaintiff  at  it8  hank  in  Greenleaf,  Kansas,  a  mortgage  note 
for  the  8uni  of  ^ilo^  dne  in  one  rear  from  that  date,  and 
ple<lg<Ml  HH  se<-urity  for  the  debt:  **One  span  of  bay  geld- 
infjH,  7  and  8  years  of  age,  weight  about  2,500  lbs.,  named 
*rharlie  and  John.'  One  1^  work  harness.  One  3J  lumber 
wagon.  All  property  this  day  bought  of  Guy  Scott."  The 
mortgage  was  filed  for  record  on  the  12th  day  of  October, 
1009,  in  the  office  of  the  register  of  deeds  of  Washington 
county.  Kansas,  and  duly  recorded  in  book  31  of  chattel 
mortgage  nnords  of  said  county,  as  required  by  the  laws 
of  Kansas.  The  mortgage  was  never  at  any  time  filed  or 
recorded  in  Gage  county,  nor  in  any  other  county  in  Ne- 
braska. About  May  1,  1910,  O'Leary  being  then  in  Wy- 
niore,  Nebraska,  and  having  one  of  the  horses  in  his  pos- 
sessicm,  sold  the  same  to  the  defendant,  John  Sutherlin. 
Sutherlin  had  no  actual  notice  of  the  fact  that  the  horse 
was  mortgaged,  and  acted  in  good  faith.  It  is  admitted 
that  the  debt  secured  by  the  note  had  not  been  paid  at  the 
time  this  suit  was  commenced,  and  that  the  horse  was 
taken  from  Wnsliington  county,  Kansas,  without  the  con- 
sent of  the  mortgagee. 

Appellant  contends,  first,  that  the  mortgage  is  void  for 
uncertainty  in  the  description;  second,  that  the  filing  or 
recording  of  a  chattel  mortgage  in  Kansas  is  not  constmc- 
tive  notice  to  a  subsequent  purchaser  in  good  faith  in  Ne- 
braska. 

1.  The  rule  adopted  in  Kansas  as  to  the  sufficiency  of  a 
description  in  a  chattel  mortgage  is  that  "a  description 
which  will  enable  a  third  person,  aided  by  inquiries  which 
the  instrument  itself  suggests,  to  identify  the  property  is 
suflicient.''  Mills  v.  Kansas  lAimber  Co.,  26  Kan.  574. 
(iriffiths  V.  Wheeler  &  Barber,  31  Kan.  17;  Inter-State  Gal- 
loway  Cattle  Co,  v.  McLain,  42  Kan.  680.  The  mortgage, 
1h(»ref(>re,  was  not  void  as  indefinite  in  that  state.  The 
rule  in  Nebraska  is  identical.    Rawlins  v.  Kennard  d  Son, 
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26  Keb.  181;  Union  State  Bonfc  v.  Huttoji,  61  Neh.  571. 
We  conclude,  tiierefore,  tliat  the  description  is  sufficiently 
definite. 

2.  Tlie  most  important  point  is  whether  the  mortgage  is 
valid  in  this  state  against  aji  innocent  purchaser  of  the 
property  from  the  mortgagor,  the  mortgage  not  having 
been  filed  in  the  office  of  the  county  clerk  in  any  county 
in  this  state.  This  seems  to  be  a  new  question  in  this 
court.  The  general  rule,  as  stated  in  Joues,  Chattel  Mort- 
gagee {5th  ed.)  sec.  299,  is  as  follpws:  "The  law  of  the 
place  of  contract,  when  this  is  also  the  place  where  the 
property  is,  governs  iis  to  the  nature,  validity,  construc- 
tion, and  effect  of  a  mortgage,  which  will  be  enforced  in 
anotlier  state  as  a  matter  of  comity,  although  not  executed 
or  recorded  according  to  the  requirement  of  the  law  of  the 
latter  state."  In  support  of  this  general  principle,  cases 
are  cited  from  Alabama,  Arkansas,  Connecticut,  Kansas. 
Maine,  Maryland,  Massachusetts,  Minnesota,  Jfissis-sippi. 
New  Hampshire,  New  York,  North  Carolina,  Ohio, 
Pennsylvania,  South  Carolina,  Utah  and  Wyoming. 

A  different  rule  prevails  in  those  states  which  have  not 
substituted  the  filing  or  recording  of  chattel  mortgages  for 
the  delivery  of  possession  of  the  property  pledged,  as  is 
required  at  common  law,  and  also  in  such  states  as  re- 
quire by  statute  the  refiling  or  re-recording  of  mortgages 
on  property  brought  from  other  states.  Jones,  Chattel 
Mortgages  (5th  ed.),  sec.  300. 

In  Corhett  v.  Littlefield,  84  iUch.  30,  the  supreme  court 
of  Michigan  refused  to  enforce  a  chattel  mortgage  given 
in  Nebraska,  and  duly  filed  in  this  state,  from  one  citizen 
of  this  state  to  another  on  property  within  the  sUite  which 
was  taken  to  Michigan  without  the  consent  of  the  mort- 
gagee. This  holding  is  an  exception  to  the  general  rules 
of  comity  prevailing  between  the  states,  and  is  in  con- 
flict with  that  of  the  majority  of  courts  in  this  country. 

This  court  has  heretofore  held,  on  the  authority  of 
Snyder  v.  Yates,  112  Tenn.  309,  64  L.  R.  A.  353,  that  a 
chattel  mortgage  duly  recorded  in  one  state  will  not,  under 
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the  doctrine  of  comitr,  be  giyen  priority  by  the  coarts  of 
another  ntate  to  which  the  chattels  are  removed,  with  the 
consent  of  the  mort^gee,  ov^  local  attaching  creditors 
who  had  no  actual  notice  of  the  mortgage.  Pennington 
County  Hank  r.  Baumnn,  87  Neb.  25.  The  decision  in  the 
latter  cnne  seems  to  have  been  mainly  based  upcm  another 
ground.  In  any  event*  it  would  seem  that  there  is  a  dis- 
tinction lietween  a  case  where  a  mortgagee  voluntarily 
permits  the  mortgagor  to  remove  the  same  into  another 
state,  there  to  become  subject  to  the  laws  of  that  state, 
and  a  case  where  the  property  is  moved  i^ithout  his 
consent  and  regardless  of  the  rights  secured  to  him  by 
the  mortgage.  In  the  one  case,  he  is  willing  to  place  his 
wcnrity  in  a  position  where  his  rights  may  come  in  conflict 
with  those  of  the  citizens  of  the  state  to  which  the  prop- 
(»rty  is  removed,  and  he  has  no  right  to  complain  if  the 
rourts  of  that  state  hold  that  he  has  waived  his  riglit  of 
priority  by  failing  to  take  possession,  and  that  his  claims 
are  subscipient  to  that  of  its  own  citizens.  In  the  other 
case,  his  propt^rty  has  bt^en  taken  away  in  despite  of  him 
and  without  his  consent,  and  he  must  rely  upon  the  comity 
of  the  state  to  which  it  has  been  taken  to  enforce  the 
validity  of  tlie  contract  and  protect  his  rights. 

The  states  of  Kansas  and  Nebraska  are  divided  by  an 
imaginary  line  over  300  miles  long.  So  far  as  commer- 
cial transactions  of  the  border  counties  are  concerned 
they  pra<*tically  constitute  one  commonwealth.  We  be- 
lieve that  considei*ations  of  comity  and  of  the  value  of 
active  commercial  intercourse  require  the  enforcement  of 
the  riglits  of  the  mortgagee,  even  as  we  would  enforce  the 
rights  of  a  citizen  of  this  state,  holding  a  duly  filed  chat- 
tel mortgage,  against  a  purchaser  of  property  living  in  a 
(MMintv  of  this  state  hundreds  of  miles  removed  tnmi  the 
place  of  contract,  and  without  actual  notice  of  the  exist- 
ence of  the  mortgage. 

In  TTandley  v.  Harris,  48  Kan.  606,  the  facts  weare  that 
certain  personal  property  was  mortgaged  in  Nebraska,  the 
mortgage  duly  filed  and  recorded  here,  and  the  property 
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y  tlie  mortgagor,  and  there  sold  and  de- 
a  imrt-hjisei".  withont  notii^e.  The  inort- 
ilevin  and  prevailed,  the  court  holding 
rtgagor  removes  property  from  another 
e,  which  has  been  incumbered  by  a  mort- . 
t  and  valid  noder  the  laws  of  the  former 
il  does  not  invalidate  the  recording  of 
r  necessitate  the  recording  of  it  again 
this  state  to  which  the  mortgagor  has 
property.  The  constructive  notice  ira- 
►rding  of  sncii  mortgage,  by  the  law  of 
e  different  states,  is  not  confined  to  the 
lere  the  mortgage  was  executed  ami  the 
,  but  covers  the  i)roperty  wherever  it  is 
ase  was  followed  in  Ord  Nat.  Bank  v. 
762,  in  which  another  Nebraska  mort- 
>e  valid  in  Kansas,  withont  refiling, 
f  comity  should  apply  equally  well  both 
if  the  Kansas-Kebraska  line,  and,  since 
.wealth  has  accorded  to  our  citizens  the 
operty  upon  whicli  tliey  hold  a  lien.  It 
)r  return  if  we  failed  to  accord  the  same 
us  of  Kansas.  We  prefer  not  to  adopt 
3d  by  the  Michigan  court,  and  to  hold 
[y  obtained  the  rights  of  the  seller  sub- 
ge  lien. 
f  the  district  court  is 

Affiumkd. 

3.SE  and  Fawcett,  JJ.,  concur. 

[CK  and  Hambk,  JJ.,  not  sitting. 


712  NEBRASKA  REPORTS.  [Vou  03 


Edwards  y.  Hatfield. 


Charles  W.  Edwards  bt  al.,  appellees,  v.  Edward  A. 

Hatfield  et  al.,  appellants. 

Piled  May  17,  1913.     No.  17,026. 

1.  Partnerflhip:  Transfer  of  Stock  to  Trustees:  Action  for  Cox- 
VEK8ION.  Where  partners  engaged  in  mercantile  business  transfer 
their  stock  to  a  committee  of  their  creditors  under  a  contract 
authorizing  the  committee  to  conduct  the  business,  and  requiring: 
a  return  of  the  remainder  of  the  property  whenever  all  claims  are 
paid  in  full,  the  members  of  the  committee  are  trustees  for  both, 
creditors  and  partners,  and  the  latter  alone,  before  the  claims 
have  been  paid  in  full,  cannot  maintain  an  action  at  law  against 
thei  members  of  the  committee  for  the  conversion  of  stock  sold  by 
them  in  bulk  in  violation  of  their  duties  as  trustees. 

2. :  : In  an  action  by  partners  for  the  conver- 
sion of  partnership  property,  there  can  be  no  recovery  by  indi- 
vidual partners  to  the  exclusion  of  others. 

Appeal  from  the  district  court  for  Scott's  Bluflf  county: 
Hanson  M.  Grimes,  Judge.    Reversed, 

John  L.  Webster,  Francis  A.  Brogan  and  Willium 
Mitchell^  for  appellants. 

Wilcox,  HalUgan  c6  Mothersead  and  F,  A.  Wright^ 
contra, 

Rose,  J. 

This  is  an  action  to  recover  $27,700  for  the  conversion 
of  partnership  property  consisting  of  merchandise,  bot)k 
accounts,  bills  receivable  and  the  good-will  of  a  mercantile 
business.  From  the  judgment  on  a  verdict  in  favor  of 
plaintiffs  for  |6,000,  defendants  have  appealed. 

For  tlie  purposes  of  review,  the  consideration  of  one 
question  only  is  necessary.  Are  plaintiffs  entitled  to  re- 
lief in  an  action  at  law  for  conversion?  Plaintiffs,  Charles 
W.  Edwards,  Edgar  North  and  Jess  B.  Edwards,  were 
conducting  a  hardware  and  implement  business  at  Mina- 
tare,  January  29,  1908,  as  partners  under  the  firm  name 
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of  North  &  Company.  They  were  then  unable  to  meet 
their  obligations,  and  so  notifled  their  creditors,  giving 
tlieir  liabilities  as  $11,733.83  and  their  assets  as  $17,549.44, 
and  asking  time  for  adjustment  A  creditors'  committee, 
composed  of  Edward  A.  Hatfield,  C.  A.  Newberry  and  C 
O.  Aspinwall,  met  plaintiffs  at  Minatare,  February  12, 
1908.  As  a  result,  the  partnership  property  and  the  real 
estate  of  individual  members  of  the  firm  were  transferred 
to  the  creditors*  committee  by  a  bill  of  sale,  containing, 
among  otlier  provisions,  the  following: 

"North  &  Company  are  entirely  solvent,  but  on  account 
of  their  inability  to  collect  their  accounts  due  them  and 
realize  upon  their  a-ssots,  by  reai^on  of  the  elow  sale 
thereof,  they  are  unable,  at  the  present  time,  to  promptly 
liquidate  tlieir  indebtedness,  and  have  requested  their  said 
creditors  to  postpone  the  maturity  of  their  indebtedness 
until  the  1st  dav  of  November,  1908. 

"This  assignment  is  made  for  the  purpose  of  enabling 
the  said  creditors'  committee,  upon  obtaining  the  consent 
of  the  creditors  to  sucli  i)ostponement  of  the  maturity  of 
their  claims,  to  cause  the  said  assets  to  be  sold,  and  the 
business  to  be  conducted  and  the  proceeds  to  be  applied, 
from  time  to  time,  to  the  payment  of  the  said  indebtedness 
jiTo  rata  in  proportion  to  the  amounts  thereof. 

"Immediately  after  the  execution  and  delivery  of  this 
assignment,  the  said  North  &  Company  and  the  said  cred- 
itors' committee  shall  together  take  an  inventory  of  all 
the  assets  hereby  transferred,  and  make  an  estimate  of 
the  present  value  thereof,  and  thereupon  the  said  com- 
mittee shall  authorize  the  said  Jess  B.  Edwards  and  Edgar 
North  as  their  agents  to  proceed  to  sell  the  said  merchan- 
dise at  retail,  and  to  collect  the  said  notes  and  accounts, 
and  remit  the  proceeds  of  all  sales  and  collections  to  the 
chairman  of  the  said  committee. 

"The  .said  committee  shall  be  authorized  to  make  such 
purchases  only  as  may  be  absolutely  necessai-y  to  keep 
the  said  stock  in  a  condition  to  carry  on  the  business,  and 
shall  also  be  authorir^d  to  meet  the  necessary  expenses 
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tlH^reof.  All  Other  funds  realized  by  them  fnim  saleR-and 
<ollectioD8  Hhall  be  distribated  ratably  among  all  the 
credit^irB  in  pmportion  to  the  amounts  of  their  claims. 

**\\Tienever  the  claimn  of  all  the  creditors  of  the  said 
firm  of  North  &  Company  have  been  fully  paid  and  satis- 
fied, and  all  expenses  incurred  in  this  liquidation  shall 
have  l>een  folly  paid,  any  balance  of  property  or  money 
remaining  in  the  hands  of  the  committee  shall  be  returne<l 
to  the  said  North  &  Company,  their  successors  and  as- 


Biprns/* 


To  this  arrangement  all  of  the  creditors  agreed*  The 
irediti)r8'  committee,  with  plaintiffs  Edgar  North  and 
Jess  H.  Kdwards  in  charge,  conducted  the  business  until 
March  3,  IDOS,  when  the  following  paper  was  executed : 

**Know  all  men  by  these  presents :  That  we,  the  under- 
sigiuHl,  North  &  Company,  do  liereby  authorize  E.  A,  Hat- 
field, C.  O.  Aspinwall  and  O.  A.  Newberry,  of  the  crtMi- 
itors'  committee  holding  the  stock  of  goods  of  North  & 
(Company  under  the  hill  of  sale  of  February  12,  1908,  to 
sell  the  said  stock  of  goods  described  in  the  said  bill  of 
siile,  in  bulk,  at  private  sale,  upon  such  terms  as  the  said 
committee  may  deem  advisable,  and  apply  the  pHK^eeds  of 
sudi  sale  in  the  manner  provided  in  the  said  bill  of  sale. 
Dated  at  Minatare,  Nebraska,  this  3d  day  of  March,  1908. 
North  &  Company,  by  Edgar  North.  Witness:  C.  O. 
Aspinwall,  R.  G.  Mitchell." 

Newberry,  a  member  of  the  creditors'  committee,  offered 
for  tlie  stock  80  i^er  cent,  of  its  value  as  inventoried,  in- 
tending, as  he  says,  to  conduct  the  business  in  the  name 
of  the  Minatare  Hardware  Company.  This  offer  the 
(Teditors'  committee  accepted,  and  the  following  bill  of 
sale  was  executed: 

"Know  all  men  by  these  presents:  That  we,  the  under- 
signed, North  &  Company,  a  copartnersliip,  in  considera- 
tion of  the  sum  of  one  dollar  to  us  in  hand  paid  by  North 
&  Company,  have  bargained  and  sold,  and  do  hereby  bar- 
gain, sell,  assign,  transfer  and  set  over  to  the  said  Mina- 
tare Hardware  Company  all  that  stock  of  merchandise. 
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lardwarc,  farming  implements,  buggies,  wagons  and  all 
he  stork  of  goods  now  kept  and  maintained  in  and  at  tlie 
(tore  building  of  North  &  Company,  in  the  town  of  Mina- 
tare,  Scott's  HhifF  county,  Nebraska,  as  Diore  fully  de- 
scrihed  in  an  inventory  which  is  hereto  attaclied  and 
identified  by  tlie  signature  of  the  parties,  and  made  part 
liereof.  In  witness  whereof  the  said  North  &  Company 
has  caused  this  bill  of  sale  to  be  executed  in  its  partner- 
ship uame  this  24th  day  of  March,  1908.  North  &  Com- 
pany, by  Edgar  North.  We  join  in  the  above  bill  of  sale. 
Creditors'  Committee:  E.  A.  Hatfield,  C.  O.  AspinwalJ, 
C  A.  Newlierry.    Witness:    Clyde  Spanogle." 

A  montli  later  Newliprry,  the  purchaser,  a  member  of 
the  creditors'  committee  and  a  trustee,  sold  the  business 
ift  H.  A.  Lotspeich  at  a  large  profit,  receiving  |4,000  in 
cash  and  six  notes  for  ^1,000  each.  It  is  for  the  cooversioii 
of  property,  valued  at  |17,700,  and  for  tlie  loss  of  gfxtd- 
will,  alleged  to  be  worth  $10,000,  that  judgment  was  de- 
manded, the  members  of  the  creditors'  committee  and 
Lotspeich  being  named  as  defendants. 

Plaintiffs  alleged,  and  otFered  pn)of  tending  to  show, 
that  the  bill  of  sale  to  the  creditors'  committee  was  ex- 
ecuted with  the  understanding  that  the  business  sh(mld 
be  restored  to  the  partnership  Noveml>er  1,  li)08.  The 
hill  of  sale,  however,  is  pleaded  in  the  jjetition.  It  does 
not  so  provide,  and  there  is  no  attempt  to  reform  or  to 
rescind  it.  By  its  terms  "any  balance  of  property  or 
money  remaining  in  the  hands  of  the  counnittee"  shall  be 
returned  to  plaintiffs,  whenever  the  claims  of  all  creditors 
"have  been  fnlly  paid  and  satisfied."  Oulj  70  per  cent, 
of  the  claims  of  creditors  has  been  paid,  and  the  time  for 
turning  back  the  business  is  not  fixed  by  written  contract. 
The  hill  of  sale  shows  on  its  face  that  the  members  of  the 
creditors'  committee  arc  not  only  plaintiffs'  trustees,  but 
that  they  are  trustees  for  creditors  other  than  themselves. 
For  the  faithful  execution  of  their  trust,  they  are  ac- 
countable to  such  other  creditors  as  well  as  to  plaintiffs. 
This  action  at  law  was  commenced  before  they  had  ac- 


716  NEBRASKA  REPORTS.  [Vol.93 


EdwardR  v.  Hatfield. 


counted  in  equity  to  either  class  of  beneficiaries.  Have 
the  trustees  made  an  unlawful  profit  by  abuse  of  trust? 
Have  tliey  converted  trust  property  to  their  own  use? 
From  which  of  the  two  classes  of  beneficiaries  did  the 
trustees  illegally  take  trust  property?  In  equity,  did 
plaintiffs  own  the  property,  including  the  good-will  of  the 
firm,  while  the  trust  was  being  administered  and  while 
tlie  assets  were  being  managed  by  trustees  under  a  com- 
mon agreement  made  for  the  benefit  of  both  debtors  and 
creditors?  The  members  of  the  committee  were  them- 
selves creditors,  it  is  true,  but  they  were  also  trustees  for 
other  creditors  who  are  not  parties  to  this  suit — ^an  action 
at  law  wherein  the  i>etition  shows  abuse  of  the  fiduciary 
relation  between  the  trustees  and  beneficiaries  in  both 
classes.  If  the  judgment  in  favor  of  plaintiffs  for  the  full 
value  of  the  converted  property,  including  good-will,  can 
l)e  sustained,  what  is  the  measure  of  accountability  of  the 
trustees  for  abusing  the  confidence  of  the  absent  cred- 
itors? Are  the  latter  deprived  of  their  remedy  in  equity? 
Could  the  absent  creditors  adopt  the  remedy  selected  by 
plaintiffs  and  recover  a  second  judgment  for  the  conver- 
sion of  the  same  property?  Their  claims  are  not  paid  in 
full.  Tliey  were  parties  to  the  contract  creating  the  trust 
for  the  benefit  of  both  debtors  and  creditors,  and  if  they 
seek  further  redress  they  must  go  to  the  forum  where 
trustees  are  required  to  account  according  to  the  prin- 
ciples of  equity.  Plaintiffs  should  have  taken  that  course. 
For  another  reason,  plaintiffs  should  seek  relief  in 
equity.  While  they  assert  that  the  transfer  of  the  stock 
in  bulk  was  unauthorized  and  void,  North,  one  of  the 
partners,  authorized  the  transfer  in  writing  and  executed 
the  bill  of  sale  to  the  Minatare  Hardware  Company,  using 
in  both  instauces  the  firm  name  of  "North  &  Company,  by 
E(l<Tfar  North.'-  lie  advised  the  subsequent  purchaser, 
Lotspeich,  that  it  woTild  be  safe  to  purchase  the  stock, 
and  he  worked  in  tlie  store  for  each  transferee  after  there 
had  be(*n  a  change  in  ownership.  If  the  transfers  in  bulk 
under  the  circumstances  narrated  were  unauthorized  and 
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void  as  to  the  other  partners,  a  question  not  decided, 
North  was  nevertheless  bound  by  his  individual  acts, 
unless  the  same  were  induced  by  fraud  or  undue  means, 
which  is  not  shown.  Reed  v,  Gould,  105  Mich.  368; 
(■hurch  V.  First  Nat.  Bank  of  Chicago,  87  111.  68;  Kings- 
hury  V.  Tharp,  61  Mich.  216;  Blaker  v.  Sands,  29  Kan. 
551.  North  joined  his  partners  as  a  plaintifiF,  though  he 
is  bound  by  the  transfers.  He  is  therefore  in  the  attitude 
of  demanding  damages* for  a  conversion  in  which  he  was 
an  active  participant.  This  is  an  anomaly  not  sanctioned 
bj'  the  laAv.  He  is  not  entitled  to  damages  for  conversion. 
Since  North  cannot  recover,  his  partners  have  mistaken 
their  remedy,  and,  under  their  present  petition,  are  de- 
feated by  the  familiar  doctrine  that,  in  an  action  by  part- 
ners for  the  conversion  of  partnership  property,  there  can 
be  no  recovery  by  individual  partners  to  tlie  exclusion  of 
others.  To  state  the  rule  in  a  different  form :  "Conversion 
will  not  lie  on  behalf  of  an  individual  partner  to  recover 
partnership  property  from  one  holding  title  through  an- 
other partner."  Andrews  v.  Clark,  5  Neb.  (Unof.)  361; 
Estabrook  v.  Messersmithy  18  Wis.  *545 ;  Reed  v.  Gould, 
105  Mich.  368;  Farley  v.  Lovell,  103  Mass.  387;  Sindelare 
V.  Walker,  137  111.  43;  Homer  v.  Wood,  11  Cush.  (Mass.) 
62;  Church  v.  First  Nat.  Bank  of  Chicago,  87  111.  68. 

The  facts  narrated  are  presented  by  the  pleadings  and 
evidence,  and  they  show  conclusively  that  plaintiffs  have 
mistaken  their  remedy,  and  that  they  are  not  entitled  to 
relief  in  an  action  at  law  for  conversion.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  remanded 
for  further  proceedings,  with  permission  to  plaintiffs,  or 
any  of  them,  if  so  advised,  to  amend  their  pleadings  and 
to  bring  in  any  other  parties  deemed  to  be  necessary  to  an 
adjudication  of  the  matters  in  controversy. 

Reversed. 
Fawcett,  J.,  not  sitting. 
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Stephen  Schultz,  appellee,  v,  William  C.  Wise  kt  al., 

appellants. 

Filed  Mat  IT,  1913.'  No.  17,088. 

1.  Pleading:   Demurrer.    Where  misjoinder  of  causes  of  action  is  ap- 

parent on  the  face  of  a  petition,  the  infirmity  may  be  challenged 
by  demurrer. 

2.  Guaranty:    Liabilitt  of  Guarantor.     The  liability  of  a  guarantor 

does  not  extend  beyond  the  terms  of  his  guaranty. 

3.  Principal  and  Agent:   Contract:    Guaranty  of  Perform ance.    An 

agent  who  binds  himself  by  a  contract  containing  the  terms  of 
his  agency  and  specifying  his  duties  and  obligations  does  not 
increase  his  liability  by  signing  a  mere  guaranty  of  performance 
on  his  part,  after  it  has  been  executed  by  a  third  person. 

4.  Guaranty:   Law  Governing.    Guaranties  of  performance  and  of  pay- 

ment are  controlled  by  the  same  principles  of  law. 

5.  Action:    Joinder.     A  contract  of  agency  and  a  third  person's  guar 

anty  of  performance  on  part  of  the  agent  are  separate  contracts, 
and  causes  of  action  thereon  cannot  be  Joined. 

6  Equity:  Suits  in  Equity.  In  a  suit  wherein  the  claim  in  litigation 
is  purely  equitable  in  its  nature,  the  case  should  be  determined 
according  to  the  rules  regulating  the  procedure  and  the  practice 
in  equity. 

7.  Principal  and  Agent:  Accounting.  A  principal  cannot  deprive  an 
agent  of  his  right  to  an  accounting  in  equity  by  the  misjoinder  of 
a  cause  of  action  on  the  contract  of  agency  with  a  cause  of  action 
on  a  third  person's  guaranty  of  performance  on  part  of  the  agent 

Appeal  from  the  district  court  for  Kearney  county: 
Hauuy  S.  Duxgan,  Judge.    Reversed. 

J,  L.  McPhcely^  for  appellants. 

Adams  d  Adams ^  contra. 

Rose,  J. 

This  is  an  action  against  an  agent  and  his  guarantor  on 
(he  contract  of  agency  and  on  the  guaranty  to  recover  an 
alleged  balance  of  J5,039.91,  due  to  the  priuci2al  on  all 
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transactions  of  the  agent  during  the  time  he  acted  in  that 
capacity,  a  period  lasting  about  a  year.  Defendants, 
among  other  defenses,  separately  denied  the  existence  of 
any  indebtedness  to  plaintiff.  A  jury  was  impaneled,  to 
whom  were  submitted  testimony  covering  365  pages  of 
type-written  matter,  a  great  many  exhibits,  the  contents 
of  several  books  of  account,  a  complicated  petition  plead- 
ing two  contracts  and  containing  plaintiff's  statement  of 
a  complex  and  voluminous  account,  two  answers  in  equity, 
two  technical  replies,  and  12  pages  of  the  trial  court's 
instructions.  Upon  a  joint  verdict  against  both  defend- 
ants for  the  exact  amount  of  plaintiff's  claim  as  pleaded, 
defendants  appeal  separately. 

By  contract  in  writing,  executed  January  29,  1909, 
Stephen  Schultz,  plaintiff,  appointed  defendant  William 
C.  Wise  agent  for  the  remainder  of  the  year  to  sell  farm 
implements,  vehicles  and  harness  at  Heartwell.  The 
terms  of  the  agency  and  the  duties  and  obligations  of  the 
agent  were  formally  recited  in  the  contract.  It  was  signed 
by  the  principal  and  the  agent,  but  not  by  defendant  Al- 
bert Abrams,  the  guarantor.  Among  other  stipulations, 
it  was  provided  that  the  "agent  shall  receive  one-half  of 
the  net  profits  of  the  business  as  he  shall  conduct  it,  the 
net  profits  to  be  that  amount  that  represents  the  difference 
between  the  cost  of  the  goods  and  that  amount  received 
from  them  as  sold,  less  the  expense  of  conducting  the 
business."  The  following  guaranty  was  indorsed  on  the 
back  of  the  contract  of  agency: 

"In  consideration  of  the  appointment  of  W.  C.  Wise  as 
selling  agent  for  Stephen  Schultz,  for  the  year  1909,  end- 
ing January  1,  1910,  we,  the  undersigned,  hereby  guar- 
antee unto  Stephen  Schultz  the  fulfilment  of  every  part 
of  this  contract,  by  W.  C  Wise,  that  all  money  and  notes 
received  from  the  sale  of  goods  will  be  turned  over  to 
Stephen  Schultz,  except  that  which  rightfully  belongs  to 
W.  C.  Wise,  that  is  his  one-half  the  commission  on  sales 
made.  Should  W.  C.  Wise  fail  to  properly  turn  over  to 
Stephen  Schultz  or  his  assigns  all  notes  and  money  re- 


ro 
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(•(Mved  for  tho.  sale  of  goods,  less  one-half  the  conuuission, 
>>e  <lo  hereby  agnv  and  bind  mi/sclf  to  make  good  onto 
Stej>]ieii  Schultz  sneh  shortage.  Signed  this  1st  day  of 
Fi^bruary,  llMI!).     Albert  Abrams,  W.  C.  Wise." 

In  a  petition  designating  the  agent  and  his  guarantor 
as  joint  defendants,  plaintiff  pleaded  both  contraets,  al- 
l(»ged  facts  showing  the  amount  due  from  the  agent  to 
jdaintifT  under  the  terms  of  the  contnict  of  agency,  aven^Hl 
that  guarantor  was  liable  therefor,  and  prayed  for  a  joint 
judgment  against  defendants  for  the  agent's  indebtedness, 
I)(*f(»ndants  filed  s(»parate  demurnTs,  each  assiiiling  the 
p(*tition  on  the  ground,  among  others,  ^^that  several  causes 
of  action  an*  improperly  joined."  If  misjoinder  is  ap- 
parent on  the  face  of  the  i)etition,  the  infirmity  was  prop- 
erly chall(»ng(Ml  by  demurrer.  Porter  t\  Shennan  Cotinty 
lian1:i)i(j  To.,  IM)  X(»!>.  1271.  The  trial  court  overruled  the 
demurn^rs,  but  the  rii^fhts  asserted  bv  defendants  were 
l)r(*s(»rved  in  the  answers,  and  were  presented  to  the  trial 
court  at  ewvy  aj^i^ropriate  stage  in  the  proceedings. 

Cruarantor  did  not  sign  the  contract  of  agency.  His 
liability  was  limited  to  his  guaranty.  The  agent,, by  sign- 
ing tlie  guaranty,  did  not  incre«ase  his  liability  nor  make 
guarantor  a  party  to  the  original  contract.  The  paper 
si^iuul  bv  Abrams  is  a  t(M*]inical  guarantv.  He  did  not 
agn^e  to  jierform  the  obligations  imposed  by  the  terms  of 
tlie  agency,  but  guaranteed,  to  the  extent  of  his  separate 
cimtract,  tliat  the  agent  w(mld  do  so.  The  distinction  be- 
tween such  contracts  should  always  be  recognized  in  en- 
forcing them,  where  the  guarantor  asserts  his  legal  rights. 
"Guaranties  of  ]KU'formance  and  of  payment/'  said  the 
sui)reme  court  of  Wis(^!onsin,  "are  placed  upon  the  same 
ground."  Huhbnrd  v,  Ualei/,  96  Wis.  578.  Guarant<:)r'8 
contract  being  a  guaranty  of  performance,  his  obligations 
must  be  determined  ai^cording  to  the  principles  applicable 
to  the  enforcement  of  a  guaranty  of  paj^ment.  In  the 
early  history  of  this  court  the  riglits  asserted  by  defend- 
ants in  their  demurrers  wer(^  explained  as  follows:  *'A 
contract  of  guaranty  is  not  a  primary  obligation  to  pay, 
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is  an  undertaking  that  the  debtor  shall  pay.  The 
Tact  of  the  maker  and  sureties  upon  a  promissory  note 
t  pay  the  same.  The  guarantor  is  not  a  promisor  with 
maker.  How,  then,  can  he  be  sued  with  the  maker  of 
■omissory  note  upon  an  obligation  to  which  he  is  not 
arty?  The  contract  of  guaranty  is  a  separate  and 
ipendant  contract,  and  the  liability^  of  the  guarantor 
pverned  by  the  express  terms  of  his  contract.  He 
lot  be  joined  in  an  action  againstthe  maker  of  a  note, 
lot  being  liable  as  maker."  Mowery  v.  Mast  d  Co.,  9 
.  445.  These  principles  have  been  consistently  fol- 
id  ever  since  they  were  first  announced.  Barry  v. 
)hosky.  57  Neb.  534;  Ayres  v.  West,  86  Neb.  297. 
oth  the  petition  of  the  principal  and  the  answer  of 
agent  show  that  the  latter  was  entitled  to  a  hearing  in 
iccounting  in  equity.  This  right  would  not  have  been 
itioned,  except  for  the  erroneous  misjoinder  of  the  two 
*es  of  action.  In  Wilcow  v.  Saunders,  i  Neb.  569,  581, 
as  said:  "When  the  claim  is  one  purely  of  an  equi- 
e  nature,  the  action  must  be  determined  according  to 
rules  regulating  proceedings  and  practice  in  equity." 

trial  court,  by  overruling  the  demurrer  of  the  agent 

by  forcing  him  into  a  trial  before  a  jury,  deprived  him 
lubstantial  rights.  Guarantor  pleaded,  and  adduced 
imoDy  tending  to  prove,  that  he  was  drunk  when  he 
ed  his  name.  He  interposed  other  separate  defenses, 
ructions  relating  thereto  were  mingled  with  instruc- 
8  applicable  alone  to  the  cause  of  action  for  an  ac- 
ating.  The  agent  is  entitled  to  findings  and  a  decree 
I  court  of  equity,  and  to  a  trial  de  novo  in  the  appel- 

court,  in  case  of  an  adverse  decision  below, 
or  these  reasons,  the  judgment  of  the  district  court  is 
trsed  and  the  cause  remanded  for  further  proceedings. 

Reversed. 
EDGWICK,  J.,  dissenting. 

he    opinion    holds    that    the    defendants.    Wise    and 
ams.  could  not  be  joined  as  defendants  in  the  same 
4f> 
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action  In^^ause  the  two  contracts  upon  which  they  are 
liable  are  separate  and  distinct  contracts,  Abrams'  con- 
tract being  purely  a  contract  of  guaranty.  The  case  was 
begun,  it  ap{)ears  from  the  opinion,  as  an  action  at  law, 
but  tlie  opinion  rightly  says  that,  under  the  conditions 
imd  considering  tlie  matters  in  litigation,  both  the  peti- 
tion and  answer  show  that  it  is  in  fact  an  action  in  e^juity. 
In  actions  in  equity  all  parties  directly  and  indirectly 
intert*sted  should  be  made  parties  to  the  action,  and  the 
ciuirt  should  do  complete  equity  to  all  parties^  settling  all 
questions  that  arise  between  them,  growing  out  of  the 
subject  matter  in  litigation.  Abrams  is  not  liable  unless 
Wise  is,  and,  on  the  other  hand,  if  Wise  is  liable,  then 
Abrams  is.  There  is  no  distinction  between  th^n  in  that 
resi)ect.  In  an  action  against  Abrams  upon  this  claim, 
the  evidence  upon  both  sides  would  be  precisely  the  same 
as  it  would  be  in  an  action  against  Wise.  There  is>  tlien, 
80  far  as  I  can  see,  no  reason  under  our  code  practice  for 
not  uniting  them  in  this  action  in  equity  and  settling  the 
whole  controversy  at  once,  instead  of  making  tw^o  suits, 
one  against  Wise,  and  tiien  a  suit  against  Abrams,  in 
which,  if  there  was  already  a  judgiiieut  against  Wise, 
Abrams  could  make  no  possible  defense. 


William  D.  Armstrono,  appbIiLant,  v.  Will  N.  Randall 

bt  al.,  appellees. 

Filed  Mat  17,  1913.    No.  17.139. 

Deeds:  CAN<'Er.ATTON :  Fraud.  A  deed  to  valuable  land,  If  procured  for 
an  Insignificant  consideration  by  fraudulent  misstatements  of 
facts  and  by  concealment  of  conditions  on  the  part  of  the  grantee* 
may  be  canceled  in  equity,  where  the  circumstances  were  such 
that  grantor  was  Justified  in  relying  on  the  acts  constituting  the 
fraud,  and  did  so  in  good  faith. 

Appeal  from  the  district  court  for  Scott's  Blnflf  county: 
Hanson  M.  Grimes,  Judge.    Affirmed  as  modified^ 
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en  0.  Fisher^  William  P.  Rooney  and  Andreic  M. 
88cy,  for  appellant 

1.  Wright,  J.  G.  Mothersead,  William  Milchrist  and 
Joseph,  contra. 

IB,  J. 

intiff  be^an  tbe  suit  to  quiet  title  to  a  quarter-sec- 
>f  land  ID  Scott's  Bluff  county,  George  B.  Siemer 
ijrted  the  land,  lived  on  it  a  short  time,  and  obtained 
pnt  for  it  in  1891.  Shortly  afterward  he  moved  to 
letern  part  of  the  state,  and  later  to  Iowa.  Through 
J  from  him,  procured  for  |25  August  23,  1909,  plain- 
aima  title.  Pefendants  pleaded  title  or  liens  tJirough 
d  tax  forecloaure  sale.  Siemer  intervened,  and 
d  for  a  cancelation  of  his  deed  on  account  of  fraud 
e  part  of  plaintiff  in  procuring  it.  The  differences 
en  defendants  and  intervener  were  amicably  ad- 
1,  leaving  the  charge  of  fraud  the  only  controverted 
ion.  On  this  issue  the  trial  court  permitted  inter- 
to  refund  tlie  consideration  of  |25,  canceled  his 
and  quieted  in  him  tlie  title  to  the  land.  Plaintiff 
ppealed,  asserting  that  the  decree  is  not  supported  by 
'idence. 

i  land  was  of  little  valne  when  intervener  left  it 
ly  after  receiving  his  patent.  It  was  arid  land  with- 
ater  or  canals  for  purposes  of  irrigation.  It  was  35 
from  a  railroad.  When  plaintiff  procured  the  deed 
ind  was  irrigable  by  means  of  a  government  canal, 
own  of  Scott's  Bluff  on  a  railway  system  Iiad  sprung 
ithin  three  or  four  miles,  and  tlie  land  was  worth, 
ps,  f6,000.  It  may  fairly  be  inferred  from  the  evi- 
that  plaintiff  knew  the  changed  conditions,  and  that 
'ener  did  not  Plaintiff  was  expeditious  and  pains- 
a;  in  procnring  his  deed,  in  liaving  it  recorded,  and  in 
ing  suit.  All  was  accomplislied  witliiti  a  feAV  days. 
Fener  was  souglit  out  in  Iowa,  where  lie  transferred 
itle  and  accepted  f25  for  interests  of  great  value. 
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These  circumstances  alone  raise  strong  infei'ences  that 
plaintiff  knew  existing  conditions,  and  that  intervener  did 
not,  but  there  is  other  proof  of  those  facts.  There  is  direct 
cvidiMice  that  plaintiff  misrepresented  conditions,  con- 
cealed facts  when  he  should  have  spoken,  and  made  mis- 
statements i)reveuting  an  inquiry  which  would  have  dis- 
clostnl  material  circumstances  and  conditions  unknown 
to  intervener.  A^'hile  the  evidence  in  many  respects  is 
contlicting,  the  findings  of  the  trial  court,  when  the  entire 
case  is  considered,  sei»m  to  be  not  only  correct,  but  to  be 
in  harmony  with  the  principles  of  justice  and  equity.  In 
additicm  to  the  return  of  the  consideration  as  provided  by 
the  decree  below,  intervener,  however,  is  required  to  pay 
to  plaiiititT,  on  account  of  taxes  paid  by  him,  flO.35,  with 
interest.  As  thus  modified,  the  judgment  is  aflSirmed, 
plaintiff  to  pay  the  costs. 

Affirmed  as  modifibu. 
Barnes,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


Isaac  N.  Moreland  et  al.,  appellees,  v.  Wifxiam  Ber- 
ger ET  AL.,  APPELLANTS. 

Filed  May  17,  1913.     No.  17.172. 

Quieting  Title:  Occupying  Claimant.  In  a  suit  by  the  owners  of  the 
fee  to  quiet  their  title  to  land,  a  defendant  who  transferred  all 
his  Interests  in  both  the  land  and  the  improvements  and  sur- 
rendered possession  to  his  grantee  before  the  action  was  com- 
menced is  not  entitled  to  relief  under  the  occupying  claimants'  act 

Api'Eal   from   the  district  court  for   Dawson  county: 
Bruno  O.  IIosTirrLER,  Judge.    Affirmed, 

If,  1).  litna,  for  appellants. 

E,  A,  Cook  and  Warrington  d  Stewart^  contrn. 
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lintiffs  began  this  suit  to  quiet  their  title  to  a  lot  in 
enbui^.  They  acquired  the  fee  by  descent  from  their 
r,  subject  to  the  life  estate  of  a  widow,  who  died  after 
ig  attempted  to  convey  the  entire  estate  to  William 
?r,  relying  on  a  void  decree  rendered  by  the  county 
,  under  an  unconstitutional  act  of  the  legislature, 
er  improved  the  lot  and  sold  it  to  William  H.  Bedell, 
took  possession  and  paid  the  entire  purchase  price 
50,  except  |52,  which  he  offered  to  pay  upon  receiving 
>per  conveyance.  Afterward  Bedell  sold  the  lot  to 
las  Lemmon.  Berger  and  wife,  Bedell  and  wife,  and 
uoD  and  wife  are  defendimts.  After  the  suit  waa 
:ated,  and  before  the  case  was  decided.  Bedell  bought 
Be  from  plaintiffs  and  transferred  it  to  Lemmon,  his 
?r  grantee.  Bei^r  makes  no  claim  to  title,  and  it 
>roperly  quieted  in  Lemmon  through  Bedell,  Ilerger, 
ver,  had  made  a  demand  under  the  occupying  claim- 
act  for  the  value  of  his  permanent  improvements, 
Vom  an  adverse  judgment  on  this  branch  of  the  case 
td  his  wife  have  appealed. 

the  judgment  erroneous?  Bei^er  never  owned  the 
If  he  owned  the  improvements  or  interests  therein, 
id  transferred  tliem  to  Bedell,  and  had  received  tlie 
id  price  of  both  the  improvements  and  the  lot,  except 
which  had  been  tendered  to  him  upon  compliance 
his  contract.  Ix>ng  before  this  suit  was  commenced 
id  parted  with  his  interests  in  the  improvements  and 
mrrendered  possession  to  his  grantee.  Not  being  in 
ussioa  of  the  lot,  and  not  having  any  interest  in  the 
ovements,  he  is  not  entitled  to  relief  under  the 
>ying  claimants'  act.    La  Bonty  v.  Luiidgren,  58  Neb. 

Affirmed. 
■BNES,  Sedgwick  and  Hambe,  JJ.,  not  sitting. 
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LYsr.E  I.  Abbott  «t  au,  apveslles&j  v,  Ida  N.  Johnston, 

Executrix,  bt  al.,  appbllantb. 

Tomb  Mat  17,  ItlS.     No.  17,1SL 

1.  Judgment:    VACATnio:    Concuuoext  Rkmedies.     The  provisions  of 

section  602  of  the  code,  enumerating  grounds  under  which  judg- 
ments may  he  set  aside  after  expiration  of  the  term  at  which 
they  were  rendered,  are  concurrent  with  Ind^ieadeat  6q[nit]r  Juris- 
diction. 

2.  Dismissal  of  Action:   RaLnop  nt  Bquitt.    The  dismissal  of  an  ac- 

tion for  want  oi  prosecution,  on  motion  of  df>fend^nt  without 
notify  to  plaintiff,  may,  after  expiration  of  the  term  at  whicli^  t||e 
order  was  rendered,  be  set  aside  by  a  court  of  equity  having  juris- 
diction of  the  parties  and  of  the  subject  matter  of  the  suit,  where 
the  circumstances  call  for  equitable  relief. 

Appeal  from  the  district  court  tor  Saline  coonty: 
Leslie  O.  Hurd^  Jud6&    Reversed. 

A.  J.  Sateyer,  for  appellants. 
Ray  J.  Ahbottf  contra. 

Rose,  J. 

Plaintiff  began  a  suit  in  1909  to  cancel  a  mortgage  on  a 
nu;nber  of  lots  in  Crete,  on  the  ground  that  enforcement 
of  the  lien  had  been  barred  by  the  statute  of  limitationa 
The  mortgage  was  given  to  secure  a  note  for  $2,780,  dated 
May  17,  1888,  and  payable  May  17,  1890.  Guy  L.  Abbott 
and  Elizabeth  Abbott  were  mortgagors,  and  Johnston, 
Foss  &  Stevens  were  mortgagees.  Plaintiflf  asiserted  title 
to  the  mortgaged  lots  through  mortgagors,  and  undertook 
to  sue  the  heirs  and  Ic^al  representatives  of  a  purchaser 
of  the  mortgage.  Plaintiflf  did  not  plead  payment  or  otfer 
to  pay  the  debt.  His  action  was  dismissed  for  want  of 
equity.  In  a  cross-petition  it  was  pleaded  that  a  suit  to 
foreclose  the  mortgage  had  been  instituted  March  17, 1893, 
and  that  it  had  been  wrongfully  dismissed  and  stricken 
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from  the  docket  November  12,  1907,  for  want  of  prosecu- 
tion. The  equity  powers  of  the  court  are  invoked  by  cross- 
p4»titioners  for  the  purpose  of  reinstating  the  foreclosure 
suit,  l^y  demurrer  the  cross-petition  was  attacked  on  two 
«:roundR:  fl)  The  court  ha»  no  jurisdiction  over  the 
subject  matter.  (2)  The  facts  pleaded  are  insuflBcient  to 
state  a  cause  of  action.  The  demurrer  was  sustained,  and, 
cross-petitioners  refusing  to  plead  further,  the  cross-action 
was  dismissed,  and  they  have  appealed. 

1.  Was  the  district  court  without  jurisdiction  to  re- 
instate the  dismissed  foreclosure  suit?  The  term  at  which 
the  dismissal  was  entered  had  long  since  passed,  and  cross- 

.  petitioners  did  not  seek  redress  under  section  602  of  the 
code,  enumerating  grounds  under  which  judgments  may 
be  set  aside  after  expiration  of  the  term  at  which  they 
were  rendered.  The  code,  however,  does  not  provide  the 
exclusive  remedy.  Its  provisions  are  concurrent  with 
independent  equity  jurisdiction.  Spence  v.  Miner,  90 
Neb.  108;  Hitchcock  County  v.  Cole,  87  Neb.  43;  Wirth 
V.  Weigand,  85  Neb.  115;  l^tate  v.  Merchants  Banl\  81 
Neb.  704;  Williams  r.  Miles,  73  Neb.  193;  Sherman  County 
V,  Nichols,  65  Neb.  250;  Meyers  v.  Smith,  59  Neb.  30; 
Munro  v.  Callahan,  55  Neb.  75;  Radznweit  v.  WatkUhs,  53 
Neb.  412;  Ma'cCall  v.  Looney,  4  Neb.  (Unof.)  715;  Edney 
V.  Baum,  2  Neb.  (Unof.)  173.  Under  the  cross-petition  in 
equity  to  which  plaintiff  ai)peared,  the  trial  court,  there- 
fore, had  jurisdiction.  It  follows  that  the  first  ground  of 
demurrer  was  not  well  taken. 

2.  Do  the  facts  pleaded  by  cross-j)etitioners  state  grounds 
for  equitable  relief?  The  pleading  is  long  and  compli- 
cated, but  the  following,  in  substance,  appear  among  tlie 
alleged  facts:  The  mortgage  was  duly  executed,  delivered 
and  recorded.  No  acticm  at  law  to  recover  the  debt,  which 
is  due  and  unpaid,  has  been  commenced.  ^Tortgagees  as- 
signed the  paper  to  the  State  Bank  of  Crete,  November 
22,  1888,  and  afterward  the  receiver  of  that  bank  sold  it 
to  John  R.  Johnston,  who  died  March  12,  1908.  His  heirs 
and  legal  representatives  are  the  cross-petitioners.   When 
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Johnston  became  the  owner  of  the  note  and  mortgage,  he 
committed  them  to  the  control  of  Frank  H.  Connor  as 
trustee  with  power  to  collect  the  debt  and  release  the  lien. 
Connor,  pursuant  to  liis  trust,  began  a  foreclosure  suit 
March  17,  1893.  With  Charles  Oflfutt  as  his  sole  attorney, 
he  filed  therein.  Sept-ember  16,  1893,  in  his  own  name  as 
trustee,  and  in  tlie  najne  of  the  beneficiary,  an  amended 
petition  in  due  form  praying  for  the  foreclosure  of  the 
mortgage.  A  cojiy  of  that  petition  is  inserted  in  tlie  cross- 
petition.  Mortgagors  appeared  in  the  foreclosure  suit. 
While  it  was  pending  Oflfutt  died.  Johnston  was  in  feeble 
health,  and  moved  to  California,  supposing  the  case 
would  receive  the  attention  of  his  attorney  or  his  trustee 
or  of  some  one  for  them.  He  did  not  give  the  matter  his 
personal  attention.  Under  direction  of  his  physician,  lie 
went  to  Europe  in  1907,  but  returned  shortly  to  Cali- 
fornia, where  he  died.  The  trustee  also  moved  from  Ne- 
braska while  the  suit  was  pending.  Not  knowing  of 
OfTntt's  death,  and  being  absent  from  Nebraska,  the  trus- 
tee gave  no  attention  to  the  prosecution  of  the  foreclosure 
suit.  Under  the  circumstances  outlined,  the  action  was 
pending  from  Jlarch  17,  1893,  until  November  12,  1907. 
On  the  latter  date,  the  attorney  for  mortgagors,  who  be- 
came ])laintilT  in  the  suit  to  cancel  the  mortgage,  taking 
advautagi*  of  the  death  of  Oflfutt,  and  of  the  removal  of 
Johnston  and  Connor  from  the  state,  filed  a  motion  to 
dismiss  the  fort^losure  suit  and  to  strike  the  case  from 
the  docket  for  want  of  prosecution.  Of  this  motion  no 
notice  of  any  kind  was  given,  nor  did  any  person  having 
an  interest  in  the  security  or  in  the  prosecution  have  any 
knowledire  of  the  motion.  The  order  of  the  court  was 
made  without  knowledge  of  the  circumstances  stated.  It 
was  made  when  there  was  no  one  present  to  represent  the 
owner  of  the  note  and  mortgage.  Neither  Johnston  nor 
any  one  else  interested  in  prosecuting  the  foreclosure  suit 
had  any  .knowledge  of  the  dismissal  until  June  20,  1908, 
when  a  recjuest  was  made  for  a  release  of  the  mortgage. 
Neg()ti:tti<)ns  between  the  proper  parties  for  such  a  release 
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roiiiptly  followed,  and  r(!sulted  in  an  agreement  for  an 
niicable  adjustment,  which  mortgagors  and  their  attor- 
ey  repudiated.  Afterwnrd,  the  action  to  cancel  the  mort- 
age was  instituted.  The  negotiations  and  the  adjustment 
re  pleaded  as  an  excuse  for  the  delay  in  asking  for  the 
einstatement  of  tlie  foreclosure  suit.  The  foregoing  facts 
nd  others  are  pleaded  in  greater  detail  than  is  necessary 
[)  this  inquiry. 

Is  the  petition  demurrable?  Are  facts  entitling  crosa- 
ictitioners  to  relief  pleaded?  The  circumstances  under 
rhich  the  foreclosure  suit  was  dismissed  witliout  notice 
ppeal  strongly  to  a  court  of  equity.  Upon  default  in 
aynient  of  the  debt,  the  proper  action  was  promptly 
ommenced  in  the  usual  manner.  There  is  nothing  to 
how  that  it  was  ever  set  down  for  trial,  or  that  a  hearing 
raa  ever  postponed  by  the  lienors.  For  anything  appear- 
ag  in  the  pleadings,  mortgagors  may  have  caused  the  de- 
ly.  It  is  admitted  bj  demurrer  that  tliey  had  not  paid 
help  debt.  The  record  contains  nothing  to  show  that 
here  is  any  valid  defense  to  the  original  suit.  The  present 
wner  of  the  incumbered  lot?  began  an  action  to  cancel 
lie  lien  without  alleging  that  the  debt  had  been  paid  or 
hat  he  was  willing  to  pay  any  part  of  it.  His  only  ground 
f  relief  was  the  statute  of  limitatiims.  which  could  be 
vailable  only  through  the  advantage  obtained  by  the  dis- 
lissal  procured  without  notice  under  the  rircumstances 
Iready  outlined.  The  precautions  which  a  plaintiff  or- 
inarily  takes  to  protect  his  riglits  had  been  feiken.  The 
fustee  had  engaged  an  attorney  to  prosecute  tlie  suit, 
'he  trustee  and  the  beneficiary  moved  away  and  the  at- 
>rney  died  while  the  action  was  pending.  Though  it  is 
le  duty  of  a  plaintiff  to  be  diligent  in  asserting  his  rights 
nd  in  observing  what  is  done  in  the  litigation,  ttie  legisla- 
jre  has  recognized  the  justice  of  granting  relief  from  a 
idgment  obtained  without  actual  notice.  Provision  has 
een  made  by  statute  for  opening  a  judgment  witiiin  five 
pars,  where,  after  published  notice  only,  it  was  rendered 
gainst  a  party  having  no  knowledge  or  actual  notice. 
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(k)de,  Boc.  82.  "Irregularity  in  obtaining  a  judgment"  is 
ground  for  Ketting  it  aside  after  the  term.  Code,  sec.  602. 
In  Berf/f/ren  v.  lierggren,  24  Neb.  764,  it  is  said:  "Wliere 
it  is  siiught  to  dismiss  an  action  for  want  of  prosecution, 
the  party  filing  the  motion  must  serve  a  notice  of  the  same 
upon  tlie  adverse  party.  This  is  necessary  in  order  to 
enable  tlie  party  against  whom  the  motion  is  filed  to  show 
some  valid  reason  for  his  default." 

Failure  to  give  notice  is  clearly  an  irregularily  ap- 
parent on  tlie  face  of  the  record.  The  order  was  not  a 
dismissal  entered  by  the  court  on  its  pwn  motion.  Mort- 
gagors wei*e  the  moving  parties.  According  to  the  peti- 
tion, the  court  was  not  advised  of  the  circumstances  which 
accounted  for  the  delay  in  prosecution.  When  the  ap- 
parent irregularity  described  is  considered  with  the  death 
of  the  attorney,  with  the  absence  of  both  the  real  plaintiflF 
and  his  trustee,  and  with  other  facts  mentioned,  relief  in 
some  forum  should  be  granted  under  the  liberal  practice 
permitting  reinstatement  of  cases  dismissed  through 
laches  of  attorneys  or  misunderstanding  of  parties,  where 
no  consideration  has  passed.  Steinkamp  v.  Oaehel,  1  Neb. 
(Tnof.)  480.  Should  that  relief  be  granted  in  this  case 
upon  proof  of  the  facts  pleaded?  The  alleged  owner  of 
the  land  brought  the  owners  of  the  mortgage  into  a  court 
of  equity  for  the  purpose  of  canceling  the  apparent  lien. 
The  court  of  equity  had  jurisdiction  of  the  subject-matter 
and  of  the  parties,  and  should  retain  it  for  the  purpose 
of  determining  the  question  presented  by  cross-petitioners. 
For  these  reascms,  the  cros^-petition  is  not  demurrable. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded for  further  proceedings. 

RSVESSfiD. 


Fawcett  and  Hamer,  JJ.,  not  sitting. 
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Benjamin  H.  Oooi'er,  appellee,  v.  Eli„v  a.  Hickman, 
appellant, 

FiLKD  Mat  17.  1813.      No.  17.807.' 

L  Appeal  From  County  Court:  Fmlube  to  Pile  Tranbobipt:  Riqbtb 
or  Api>eij£e.  Under  section  1011  of  the  t^ode,  providing  that  an 
appellee  In  a  quit  before  a  Justice  of  the  peace  or  a  county  court 
may  nie  a  transcript  In  the  district  court  and  there  obtain  a 
dlsmisaal  of  the  appeal  or  a  Judgment  similar  to  that  rendered 
in  the  Interior  court,  if  the  appellant  falls  to  perfect  his  appeal 
within  30  days,  the  appellee  by  merely  invoking  the  statutory 
remedies  described  does  not  do  so  at  the  perl)  of  waiving  appel- 
lant's delay  and  of  opening  litigation  otherwise  settled. 

I. :    :    Nbolkct  of  Appfu-ant.    A  district  court  does  not 

err  In  decllninK  to  entertain  an  appeal  from  the  county  court, 
wliere  failure  to  flie  a  transcript  within  30  days  from  the  rendi- 
tion of  Judgment  was  due  to  the  mistake  or  neglect  of  appel- 
lant's attorney  In  acting  under  the  misapprehension  that  he  had 
30  days  from  the  flllne  of  the  appeal  bond  to  perfect  an  appeal. 

Appeal  from  the  district  court  for  Antelope  county: 
Ansoh  a.  Welch,  Ji'ugb.    Affirmed. 

0.  A.  Williams  and  ff.  Halderson,  for  appellant 

Charles  H.  Kelsey.  contrtt. 

Robe,  J. 

This  is  an  appeal  from  an  order  overrnlins  a  motion  by 
lefendant  to  d<«-l(ct  in  the  district  court  an  appeal  from 
the  county  court  and  to  open  a  judffnient  reiulcred  against 
lier  in  the  district  court,  under  section  1011  of  the  code, 
ppovidinR  that  nn  appellee  in  a  suit  before  a  ju.'ftice  of  the 
peace  or  a  county  court  may  file  a  tmiiscript  in  the  dis- 
trict court  and  there  obtain  a  disniiRBal  of  the  appeal  or  a 
judgment  similar  to  that  rendered  in  the  inferior  court, 
if  the  appellant  fails  to  perfect  bis  appeal  within  the 
■itatutopy  period  of  30  dfiys. 

Did  the  district  court  eir  in  overruling  defendant's 
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motion?  In  the  county  court  plaintiff  sned  defendant  on 
a  promiHHory  note  for  f480»  dated  August  31,  1909,  and 
payalile  January  1,  1910.  Judgment  was  rendered  against 
defendant  August  4,  1910,  for  the  full  amount  of  plaintiff's 
claim.  A  proper  <ippeal  bond  was  executed  and  filed  by 
defendant  August  15,  1910.  In  due  time  a  transcript  of 
the  procetniings  of  the  countj'  court  was  ordered  and  pre- 
pared, but  was  not  filed  in  the  oflSce  of  the  clerk  of  the 
district  court  until  after  the  time  for  perfecting  an  ap- 
peal had  expired.  Plaintiff,  however,  November  22,  1910, 
presented  to  the  district  court  a  transcript  and  a  motion 
for  judgment  similar  to  that  entered  in  the  county  court 
Tliis  motion  was  sustained  the  same  day.  Defendant  ap- 
jjlied  to  the  district  court  December  14, 1910,  for  an  order 
setting  aside  the  judgment  against  her  and  permitting 
her  to  docket  her  appeal.  It  is  from  the  judgment  over- 
ruling her  application  that  she  has  appealed. 

Defendant  asks  for  a  reversal  on  two  grounds:  (1) 
By  presenting  to  the  district  court  a  transcript  of  the 
proc(H*dings  of  the  county  court  and  by  demanding  a 
judgment  similar  to  the  one  therein  rendered,  plaintiff 
entered  a  general  appearance  in  the  district  court  and 
waived  the  delay  on  part  of  defendant  in  perfecting  her 
appeal.  (2)  The  failure  of  defendant  to  file  her  trans- 
script  in  time  resulted  from  a  misunderstanding  between 
attorneys  or  to  negligence  not  attributable  to  her,  and 
she  was  not  responsible  for  the  delay  in  any  event* 

1.  The  record  of  the  county  court  shows  that  a  proper 
appeal  bond  had  been  given.  The  county  judge  prepared 
the  transcript  in  time.  After  the  statutory  period  had 
expired,  plaintiff  presented  a  transcript  to  the  district 
court  and  demanded  a  judgment  similar  to  that  of  the 
ccmnty  court.  He  asked  only  for  relief  grantable  under 
the  specific  terms  of  the  code.  He  did  not  appear  for  the 
purpose  of  opening  a  controversy  settled  by  a  judgment 
and  the  lapse  of  time.  The  legislature,  in  providing  for  a 
dismissal  of  the  appeal  or  for  re-entry  of  judgment  in  the 
appellate    court,    did    not    intend    that    those    remedies 
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the  peril  of  opening  a  controversy 
been  settled.  The  appeaniu<:(^  for 
was  not  a  waiver  of  defendant's  de- 
script.     Schooiwccr  V.  Saunders,  48 


i  on  an  affidavit  to  show  that  her 
nscript  within  30  days  was  due  en- 
^standing  between  attorneys  or  to 
I  that  she  was  in  nowiKP  rospunsible 
feet  lier  appeal  in  time.     Her  appli- 
•  of  fact  as  to  the  cause  of  the  delay, 
ioth  8ide«.    The  evidence  is  suCBcient 
that  an  attorney  regularly  employed 
^j  ,_  r ftpi>eal  ordered  the  triinscript,  think- 
ing he  had  30  days  from  the  filing  of  the  apj^al  bond  ti> 
deposit  the  tranKoript  with  the  clerk  of  the  distri<-t  court, 
and  that  this  \\a8  the  cause  of  the  delay.    The  excuse  is 
not  sufficient.    The  evidence  sustains  the  judgment 

Aff[rmed. 

Rbbse,  C.  J.,  Lbtton  and  Pawcbtt,  JJ.,  concur. 

Babnes,  Sedgwick  iind  Hasier,  JJ.,  not  sitting. 


ESTEBUNB    BEEI-S,    APPELLEE,    V.    GLOBE    LAND    &    INVEST- 
MENT Company  ei~  al.,  appellants. 
Pn.n)  Mat  17.  1913.     No.  17,175. 

1.  AppMil;  HoTion  fob  New  Trial;  Rc^ikw.  To  obtain  a  review  In 
the  supreme  court  ot  alleged  errors  In  an  action  at  law,  the  record 
mnet  ahow  that  the  error  was  presented  to  the  trial  court  In  a 
motion  tor  a  new  trial,  and  a  ruHng  had  thereon. 

1. :    :    .     In  a  case  submitted  upon  abstracts,  an 

alleged  error  of  the  trial  court  In  overruling  a  supplemenlal  mo- 
tion lor  a  new  trial  will  not  be  considered,  unlcBS  the  abstract 
contains  the  subst&uce  ot  the  motion  and  of  the  affidavit  In  sup- 
port thereof. 
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8. :    VrmiitT:    Revicw.    "A  verdict,  supported  hf  competent  erl- 


doiice.  will  not  be  set  aside  simply  because  It  does  not  comport 
with  the  conclusion  which  this  court,  as  triers  of  fact,  mi^ht  hare 
reached."     Ocrman-American  Bank  v.  Stickle,  59  Neb.  321. 

ArPKAi,  from  the  district  court  for  Douglas  county: 
Wii.i.iAM  A.  IJKDicK,  Judge.    Affirmed, 

A.  P.  Ijillis^  H.  P.  Leavitt  and  Charles  E.  Fo.^frr.  for 

ai)|H»llants. 

Ilvuvy  /v.  M(hr\rrU  and  George  L.  Davi^,  contra 
Fawi^kit,  J. 

« 

Plaintiff  bnm^ht  suit  in  the  district  court  for  Douglas 
I'uuntv  njraiiist  the  Globe  Land  &  Investment  Companr,  a 
torp<»rnti()n  enj?aj[^ed  in  the  business  of  buying,  selling  and 
(»x('haiviriii|ir  land  for  itself  and  as  agent  for  others,  and 
Jolm  L.  Maiirer  ami  William  J.  Hartman,  its  president 
aiul  s<Hr(»t4iry,  res])ectively,  to  recover  damages  arising 
o»it  of  an  (Exchange  of  real  estate  between  plaintiff  and  one 
(\  A.  (^nnpluOl,  which  was  alleged  to  have  been  caused 
by  the  false  and  fnuidulent  represt^ntations  of  President 
Maiiror  and  Secretary  Hartman,  while  acting  for  their 
ronii>any.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiff for  the  sum  of  ?3,000,  and  from  a  judgment  thereon 
defendants  a])p(»al. 

Hy  their  eii»lit]i  assignment  defendants  allege  error  in 
a  nnmber  of  instrnetitms  given  by  the  court  on  its  own 
motion;  bnt,  as  this  assignment  is  not  discussed  in  the 
brief,  it  nuist  be  treated  as  waived.  The  eighteenth 
assignment,  that  the  verdict  is  excessive,  was  not  pre- 
sented in  tlie  motion  for  a  new  trial,  and  cannot  be  con- 
sid(»red.  It  is  urged  in  the  tenth  assignment  that  a  new 
trial  should  have  been  granted  upon  defendants'  supple- 
nu^ntal  motion  for  a  new  trial.  Neither  the  supplemental 
motion  nor  the  afllidavit  in  support  thereof  appears  in  the 
abstract,  and  cannot  be  considered. 

We   have  carefully  read  the  abstract  and  additional 
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abstract,  and  are  unable  to  find  any  errors  in  the  admis- 
sion or  rejection  of  evidence.  The  case  was  submitted  to 
the  jury  upon  instructions  which  respond  to  the  pleadings 
and  the  evidence.  The  whole  case  turned  upon  the  credi- 
bility of  the  witnesses.  Plaintilf  and  her  husband  testi- 
fied to  facts  and  circumstances,  and  statements  made  by 
SiHurer  and  Hartman  to  them,  which,  if  true,  justify  the 
verdict  returned  by  the  jury.  Their  testimony  is  squnrely 
controverted  at  every  point  by  defendants  Maurer  and 
Hartman.  Outside  of  these  four  pai-ties,  very  few  wit- 
neHses  were  introduced  on  either  side,  none  of  whom  was 
present  at  the  time  when  plaintiff  and  her  husband  say  ■ 
the  fraudulent  representations  were  made  to  them  by 
Maurer  and  Flartiuan.  On  some  of  the  collateral  points 
the  testimony  of  these  witnesses  con-oborates  to  some  ex- 
tent the  testimony  of  plaintiff  and  her  husband,  and  to 
some  extent  that  of  defeiidiints  Maurer  and  Hartman,  the 
corroboration  of  the  latter  being  rather  stronjter  than 
of  the  former.  From  this  statement  it  will  be  seen  that 
the  testimony  was  conflicting  upon  every  material  point. 
The  weight  of  the  evidence  and  credibility  of  the  witnesses 
were  for  the  jury,  as  the  jury  were  properly  told  by  the 
trial  court.  Under  the  well-settled  rule,  we  cannot,  under 
such  circu instances,  disturl)  the  verdict.  Nothing  would 
be  gained  by  setting  out  the  testimony  of  the  witnesses  in 
detail. 

Finding  no  errors  of  law  in  the  record,  and  there  being 
sufHrient  evidence  to  sustain  the  verdict  of  the  jury,  tlie 
judgment  of  the  district  court  must  l>e  afllrraed,  even 
though,  if  we  had  been  sitting  as  triers  of  fact,  we  might 
have  found  the  other  way. 

Affir,\ied. 

BABNis,  Seikjwick  and  Hambe,  JJ.,  not  sitting. 


:i()  NEHHASKA  KEi'UKTS.  [Vol.93 


White  V.  Chicago,  B.  &  Q.  R.  Co. 


John  M.  White,  appki.ler,  v.  Chicago,  Burlington  & 
Quinsy  Kailroad  Company,  appellant. 

Filed  May  17,  1913.     No.  17.182. 

1.  RailroAds:    Ne<.i.i(;k\ce.     It  is  not  negligence  for  a  railway  com- 

pany to  operate  a  passenger  train  at  the  rate  of  50  miles  an  hour, 
during   a  clear   day,  in  the  open  country,  where  there  are  no 

obscure  crossings. 

2.  :   :   Kiij.iNG  Live  Stock.    The  mere  fact  that  an  animal 

is  killed  upon   the  public  highway  at  a  railroad  crossing  is  no 
evidence  of  negligence  on  the  part  of  those  in  charge  of  the  train. 

3. :    :    EvinENCE.     Nor  can  negligence  be  established  by 

inference   or  conjecture   in  contradiction  to  the  tastimony  of  a 
competent  and  uninipeached  eye-witness. 

4.  :   :    Duty  of  Kmployees.    The  duty  of  an  engineer  and 

fireman  of  a  locomotive,  to  keep  a  lookout  for  animals  on  the 
track,  is  not  their  sole  duty,  but  is  such  as  is  consistent  with 

their  other  duties. 

AiTK.XL  from  the  district  court  for  Furnas  county: 
KoHKRT  C.  Okk,  Ji'iKJE.     Reversed. 

Byron  Clark  and  Arthur  R,  Welh,  for  appellant. 

John  SicvcnSy  contra. 

FAWC'ETT,   J. 

From  a  jnd<»meTit  in  tlie  district  court  for  Furnas 
county,  in  favor  of  plaintiff,  for  the  value  of  a  horse  killed 
hy  one  of  defc^ndant's  passenii^er  trains,  defendant  appeals. 

The  petition  allejres  lliat  on  April  27,  1907,  a  horse  be- 
lon^i^in^  to  plaintiff,  of  the  value  of  flOO,  **went  upon  the 
railroad  track  of  the  defendant,  at  a  point  where  the  right 
of  way  of  the  d(»fendant  was  fenced,  and  not  within  the 
corjxu'ate  limits  of  any  city  or  village,  the  same  being  in 
Furnas  county,  Nebraska,  and  the  said  defendant,  in  the 
operation  of  one  of  its  trains  on  said  railroad,  negligently 
and  wilfully  struck  and  killed  said  horse;  that  said  kill- 
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urred  in  the  (Jjiytiine,  at  a  time  and  place  where 
sons  in  clinrge  of  said  train  had  a  clear  and  nn- 
ted  view  of  said  track,  and  the  engineer  in  charge 
train,  by  the  exercise  of  ordinarj-  care  and  can- 
raid  have  prevented  snch  collision,  but  the  said 
r  negligently  and  wilfully  failed  to  UBe  any  care 
uution  to  prevent  said  collision."  The  answer  ad- 
at  the  location  described  in  plaintiffs  petition  is 
hin  the  corporate  limits  of  any  city  or  village,  and 
a  right  of  way  is  fenced;  denies  all  allegations  not 
ally  admitted;  and  pleads  contributory  negligence 
part  of  plaintiff.  The  reply  is  a  general  denial, 
evidence  shows  that  the  crossing  where  the  animal 
nred  is  in  the  open  country  and  can  be  seen  for  a 
rable  distance  in  the  direction  from  which  the 
'as  approaching.  The  train  was  running  50  miles 
r.  Plaintiff  testified  that  he  was  at  his  home,  a 
SB  than  half  a  mile  from  the  crossing;  that  he  saw 
in  go  by,  but  did  not  see  it  hit  the  borse;  that  his 
ee  is  near  enough  to  the  track  so  that  he  can  always 
e  signals  made  by  tbe  engine,  such  as  the  ringing 
)ell  or  tbe  blowing  of  the  whistle;  that  it  was  about 
k  in  the  morning.  Over  the  objection  of  defendant, 
permitted  to  testify  that  the  engine  on  the  train  in 
n  did  not  whistle  for  the  crossing,  "only  just  when 
it  aumiigst  the  horses.  They  seemed  to  give  us  a 
liort  screech  or  two,  as  they  usually  do  when  they 
anything,"  and  the  bell  was  not  sounded;  that  it 
lice,  bright  morning,  with  no  fog. 
^tout,  examined  as  a  witness  in  behalf  of  plaintiff, 
1  that  at  tlie  time  the  train  passed  be  was  at  the 
F  a  Mr.  Scbondler,  whose  house  is  about  20  rods  from 
the  horse  was  struck;  that  he  noticed  the  train  as 
ed;  that  he  saw  the  horses  (five  in  number)  "on 
•th  side  of  the  track,  probably  ten  or  fifteen  rods." 
id  their  horses,  and  aa  they  were  going  in  to  break- 
saw  that  the  horses  were  still  on  the  north  side  of 
ck,  "and  we  came  up  the  walk,  and  I  saw  where 
50 
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the  lH>rs(»8  were  at,  and  we  saw  the  train  coming,  and  it 
was  coniinp:  awful  fast.  We  thought  the  horses  would  not 
tro  on  tlie  track,  so  we  went  back  to  the  house.  I  did  not 
s(H»  the  engine  strike  the  horse."  About  five  minutes 
afterwards  he  w^ent  up  to  the  crossing  and  saw^  the  horse. 
At  that  time  two  of  the  horses  were  on  the  south  side  and 
two  still  on  the  north  side  of  the  track.  The  injured  horse 
was  on  its  fnmt  feet,  and  seemed  to  be  struck  on  the  right 
hip.  It  was  then  more  than  100  feet  east  of  the  cattle- 
gnards. 

H.  O.  Bc^a tty,  the  engineer,  was  introduced  as  a  witness 
by  plaintiff,  and  testified  that,  if  he  had  seen  any  horse 
on  tlio  trark  within  anv  reasonable  distance,  he  had  means 
of  stoj^ping  the  train;  that  the  train  and  engine  were 
e(inii)ped  with  automatic,  quick-action  air  brakes,  in  work- 
ing order,  which  can  be  applied  inst^intly,  and  the  instant 
it  is  apjdied  it  diminishes  the  speed  of  the  train.  Upon 
being  examined  by  defendant,  he  testified  that  he  remem- 
bered hitting  the  horse  that  day;  that  the  first  he  knew 
of  the  horse  was  when  the  engine  struck  him;  that  he 
felt  the  jar;  that  he  w^as  going  east,  and  his  seat  was  on  the 
riglit-liand  side  of  the  engine,  so  that  he  was  on  the  south 
side.  **Q.  When  did  you  say  you  first  knew  of  this  horse 
being  on  the  track,  or  near  the  track,  or  coming  to  the 
track?  A.  The  horse  w^as  not  on  the  track.  If  he  had  l>een 
on  the  track,  I  probably  would  have  seen  him;  that  is,  if 
he  would  have  been  right  on  the  track."  He  further  tes- 
tified that  the  engine  was  equipped  wMth  an  automatic  bell, 
and  tliat  "I  am  satisfied  the  bell  was  ringing  when  I 
pasvsed  that  crossing.  I  sounded  the  whistle  at  the  post. 
I  have  no  distinct  recollection  of  it  any  more  than  it  is 
our  general  work.  We  alw^ays  aim  to  follow  our  rules,  and 
w^e  did  on  that  morning.  I  was  attending  to  the  duties 
of  engineer,  watching  the  machinery  of  my  engine,  and 
the  crossing  and  the  track  ahead.  My  attention  was  first 
called  to  this  hors(»  about  the  time  it  was  struck,  and  we 
were  then  going  at  lea>4t  50  miles  an  hour.  It  would  not 
have  been  possible  after  seeing  this  horse  to  have  stopped 
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before  he  was  struck."  No  other  witnesses  were  examined 
as  to  the  collision. 

At  the  conclusion  of  plaintiff's  case,  defendant  moved 
for  an  instructed  verdict  The  motion  was  overruled,  and 
that  ruling  is  the  error  principally  relied  upon  on  this 
appeal.  The  motion  should  have  been  sustained.  In  the 
open  country,  outside  of  cities,  villages  and  towns,  where 
there  are  no  obscure  crossings,  negligence  cannot  be  im- 
puted to  a  railroad  company  solely  by  reason  of  the  speed 
of  its  train.  Omaha  i€  R.  V.  R.  Co.  v.  Talbot,  48  Neb. 
627;  Brown  v,  Chicago,  B.  d  Q.  R.  Co.,  88  Neb.  604.  The 
mere  fact  that  an  animal  is  killed  upon  the  public  high- 
way  at  a  railroad  crossing  is  no  evidence  of  negligence  on 
the  part  of  those  in  charge  of  the  train.  Burlington  &  M: 
R.  R.  Co.  V.  Wendt,  12  Neb.  76;  Starke  v.  Chicago,  B.  & 
Q.  R.  Co.,  82  Neb.  800 ;  Cox  v.  Chicago  &  N,  W.  R.  Co., 
87  Neb.  136;  Kennedy  v.  Chicago,  B.  d  Q.  R.  Co.,  80  Neb. 
267.  Nor  can  negligence  be  established  by  inference  or 
conjecture  in  contradiction  to  the  testimony  of  a  com- 
petent and  unimpeached  eye-witness.  Kennedy  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  supra.  The  duty  of  an  engineer  and 
fireman  of  a  locomotive,  to  keep  a  lookout  for  animals  on 
the  track,  is  not  their  sole  duty,  but  is  such  as  is  consist- 
ent with  their  other  duties. 

Applying  the  rules  announced  in  the  foregoing  cases,  we 
do  not  see  how  defendant  can  ever  be  held  liable  for  the 
injury  to  plaintiff's  hoi'se.  The  only  witness  who  saw  the 
horses  prior  to  the  collision  locates  them  10  or  15  rods 
from  the  track.  He  thought  about  the  train,  but  he  also 
'^thought  the  horses  would  not  go  on  the  track."  At  that 
time  the  train  was  coming,  and,  to  use  the  language  of 
the  witness,  "was  coming  awful  fast."  Had  the  engineer 
seen  the  horses  at  that  time,  we  think  he  would  have  been 
warranted  in  thinking,  just  as  Mr.  Stout  thought,  that 
the  horses  would  not  go  upon  the  track.  Even  if  it  were 
established  that  the  whistle  was  not  blown  or  the  bell 
rung,  we  do  not  see  how  that  could  make  any  difference, 
for  it  is  evident  from  the  testimony  of  Mr.  Stout  that  the 
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ii<»ise  of  the  train  itself  was  sufficient  to  start  the  horses 
in  motion.  Tliev  evidently  tried  to  run  across  the  track 
ahead  of  tlie  engine.  Two  of  them  got  across,  tlie  third 
was  struck,  and  tlie  other  two  remained  on  tJie  side  where 
Stout  saw  them.  The  one  that  was  struck,  according  to 
tlie  testimony  of  the  engineer,  was  not  upon  the  track. 
He  evidently  was  trying  to  get  across,  but  was  struck  be- 
fore he  really  got  upon  the  track.  Treating  the  petition 
as  having  stated  a  cause  of  action  for  negligence,  which 
is,  to  say  the  least,  ccmstruing  it  very  liberally,  we  are 
c<»nipelled  to  hold  that  no  negligence  is  shown. 

Beveilsed  anu  remanded. 

Baunks,  Sedgwick  and  IIamer,  JJ.,  not  sitting. 


Omaha  Folding  Machine  Company,  appellant,  v. 

Uknry  E.  Striplin,  appellee. 

Filed  Mat  17,  1913.     No.  17,184. 

Appeal:  Evidence:  Suj-kiciency.  The  evidence  examined  and  set  out 
In  the  opinion,  held  insufficient  to  sustain  the  verdict  and  Judg- 
ment 

Appeal  from  the  district  court  for  Lancaster  county: 
Lincoln  Frost,  Jui)(;b.    Jfenrsed. 

Moch'cft  d  Peterson y  for  appellant 

Guile  &  Ouilej  contra. 

m 

Fawceit,  J. 

In  1908  plaintiff,  a  copartnership  composed  of  Clark 
A.  Sigafoos  and  Ilenry  Haiih(»ns,  commenced  the  manu- 
facture of  a  newspai)er  folding  machine.  Mr.  Haubens 
Wiis  apparently  linancing  the  enterprise  and  Mr.  Sigaf(K)s' 
conducting  the  business.    Plaintiff  alleges  that  defendant 
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red  ite  employ  about  July  1,  1908.  Defendiint  fixes 
date  as  Maroh  19.  After  entering  its  employ  defend- 
continued  to  work  for  it  until  some  time  in  December 
iwing.  This  action  was  commenced  by  plaintiff  in 
ice  court,  in  Lancaster  county,  to  recrnver  the  sum  of 
23,  which  plaintiff  claimed  to  have  advanced  to  de- 
lant  for  expenses  and  to  apply  on  salary  not  earned 
he  time  defendant  quit  Ms  employment  with  it  De- 
lant  filed  an  answer  and  counterclaim,  in  which  be 
ed  being  indebted  to  plaintiff,  and  claimed  that 
Dtiff  owed  bim  $331  as  salary  earned,  for  whl<'h  he 

not  been  paid ;  and,  in  order  to  bring  his  claim  within 
jurisdiction  of  the  justice  of  the  peace,  he  remitted 
in  excess  of  |200.  The  justice  of  the  peace  found 
nst  the  plaintiff  on  its  cause  of  action,  and  against 

defendant  on  his  counterclaim,  and  dismissed  the 
on  at  plaintiff's  cost.  Plaintiff  appealed  to  the  dis- 
t  court,  where  upon  a  trial  to  a  jury  there  was  a  ver- 

against  plaintiff  upon  its  cause  of  action,  and  in  favor 
lefendant  for  the  full  amount  claimed  in  his  cross- 
tion.  From  a  judgment  upon  the  verdict  plaintiff 
sals. 

here  are  no  questions  of  law  involved  which  require 
lideration.  The  ca.se  turns  entirely  upon  the  question 
he  snfBciency  of  the  evidence  to  sustain  the  verdict 

judgment.  It  is  undisputed  that  when  defendant 
menced  working  for  the  company  it  was  for  a  com- 
?ation  of  |15  a  week.    Mr.  Sigafoos  testifies  that  there 

never  any  agreement  for  any  different  compensation 
ing  the  time  defendant  continued  In  its  employ.  A 
iscript  of  the  day-book  of  plaintiff,  appearing  in  the 
Tact,  the  accuracy  of  which  is  not  questioned,  covers 
jriod  of  time  from  July  6  to  December  19,  1908.  Tt 
vs  that  all  money  paid  to  defcndnnt  for  salary  during 
;  entire  period  of  time  was  at  the  rate  of  $15  a  week, 
endant  does  not  testify  to  having  at  any  time  received 
ry  at  any  greater  rate,  notwithstanding  the  fact  that 
lafies  bis  claim  apon  an  allegation  that  from  July  1, 
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IIMKS,  liis  s;ilary  should  have  l)een  at  tlie  rate  of  ?125  a 
month.  During  the  peri«Kl  of  time  covered  liy  the  tran- 
K4ript  from  tlie  day-hook  ahove  referred  U\  plaintifif  paid 
drft'ndant  on  Siihiry  $315,  and  for  exjK^nse8  f209.77. 

We  think  tlie  evidence  fully  sustains  the  jury  in  findinjx 
against  the  i»laintilT  on  its  alleged  cause  of  action;  hut 
we  are  compelled  to  hold  that  the  verdii't  in  favor  of  de- 
fendant uiKm  his  counterclaim  cannot  l^e  sustained,  even 
on  the  testimonv  of  defendant  himself. 

« 

Defendant  testifitnl  that  Mr.  Sigafoos  met  him  in  Lin- 
coln, '*and  asked  me  tjo  c*ome  and  help  him,  saying  that 
he  had  a  couple  of  machines  partly  finislied  and  would 
like  to  get  them  out,  and  thought  he  could  get  them  out 
witliin  a  coujile  of  we(*ks,  and  asked  me  to  come  up  and 
h(»lp  him  out  with  those  machines.  Q.  Wliat,  if  anything, 
was  said  with  inference  to  salary  at  that  time?  A.  Well, 
lie  said  to  me  that  we  are  just  starting  up  and  I  can't 
atTord  to  pay  you  over  fl5  a  week  until  we  get  those 
machines  out  and  get  started,  and  get  squared  up.  He 
said  he  had  heen  quite  a  little  while  on  the  machines. 
g(»tting  tlicm  ready  to  go.  Q.  Sigafoos  was  the  man  that 
was  jMishing  this  invention?  A.  Yes;  the  promoter.  ♦  ♦  • 
1T(»  was  tlie  promoter  of  this  machine  and  the  manager. 
Q.  AVIieu  was  the  next  conversation  you  had  with  Mr. 
Sigafoos,  state  as  nc^ar  as  y<m  can  rememher,  in  reference 
to  the  salarv?  A.  In  reference  to  salarv,  was  not  manv — 
we  c()miil(»t(Ml  tliose  two  machines.  Instead  of  getting 
them  out  within  a  couple  of  weekSy  we  did  not  get  them 
out  until  about  the  first  days  of  May — went  out  and  init 
tliem  up.  And  I  thiuk  as  we  came  back  on  the  train  we 
W(Me  talking  with  regard  to  the  salary,  and  I  said  to  him, 
*Sig,  I  am  not  making  enough  out  of  this  to  pay  my  ex- 
penses, my  home  expenses,  and  keep  up,'  and  he  says, 
*Well,  I  will  tell  you  wiiat  I  am  doing,'  he  says,  *I  am 
just  taking  enough  out  of  the  concern  to  live  withf  be 
says,  *We  are  ur>t  nuiking  anything,  not  ticking  anything 
y(^t,'  and  he  siiys,  'We  will  just  aim  to  take  enough  to  do 
each  of  us  to  meet  our  borne  expenses  until  we  get  the 
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thing  up  to  where  it  is  right  and  good,'  he  says,  ^and 
when  w<»  get  started  on  the  road — goods  stai'ted — the  job 
is  worth  tlien  to  you  $125  a  month ;  we  can  afford  to  pay 
you  $125  a  niontli  when  we  get  started  up  and  straightened 
ui>  on  our  fe(*t/  And  he  says,  ^It  might  get  better  event- 
ually according  to  how  the  machine  comes  along,  how  it 
develops.'  Q.  And  you  continued  to  work  for  them  from 
that  time  on  until  January,  about  the  1st  of  January, 
wasn't  it?  A.  No;  it  was  the  latter  part  of  December, 
the  29th  of  December,  I  think  it  was,  the  29th  day  of  De- 
cember. ♦  ♦  ♦  I  went  on  the  road  about  along  the  1st  of 
Juh',  1908.  I  was  on  the  road  off  and  on  from  that  time 
until  I  left  there;  I  think  I  was  at  Red  Oak  three  or  four 
weeks  or  such  a  matter,  two  or  three  or  four  weeks  or 
such  a  matter  in  the  shop,  and  then  was  in  the  shop  a  few 
days  at  Omaha.  They  had  a  shop  in  Red  Oak,  and  in 
August  and  September  I  was  there,  part  of  the  time 
during  August  and  September,  and  I  think  in  and  out 
on  the  road,  two  or  three  trips  or  such  a  matter,  while  I 
was  at  Red  Oak.  I  was  hurt  in  a  railroad  wreck  on  Oc- 
tober 26,  and  didn't  go  back  to  work  until  November  24. 
Q.  What  else  did  Mr.  Sigafoos  say,  if  anything,  with  ref- 
erence to  salary  in  your  conversation  you  have  just  told 
about?  A.  Well,  I  don't  know  that  there  was  anything 
else  said  at  that  time.  Q.  Or  at  any  other  time?  A.  Not 
that  I  know  of,  no,  sir;  not  that  I  can  remember  of  any 
other  time." 

The  only  other  evidence  offered  by  defendant  is  the 
testimony  of  Mr,  H.  B.  Berggren,  wlio  testifies  that  he 
is  in  the  transfer  business  in  Lincoln;  that  in  the  latter 
part  of  July  or  first  part  of  August  he  had  a  conversation 
with  Sigafoos;  that  he  asked  Sigafoos  where  Striplin  was, 
whether  he  was  working  for  him  or  not;  that  he  answered 
he  was;  that  witness'  reason  ifor  asking  him  was  that  he 
was  figuring  on  Mr.  Striplin  to  go  into  business  with  him. 
He  then  states:  "And  he  said  he  was  traveling  for  him 
on  the  road,  and,  of  course,  he  had  just  stai'ted  up  and 
was  making  machines^   improving  them,   or  something 


744  NEBRASKA  REPORTS.  [Vou  93 


Omaha  Folding  Machine  Co.  y.  Striplin. 


more  than  I  can  repeat,  and  I  don't  just  remember  word 
for  word.  Q.  Well,  just  in  your  own  way  tell  the  jury; 
was  anything  said  about  the  salary  of  Striplin?  A.  There 
was.  Q.  What,  if  anything?  A.  Why,  I  said  to  Mr. 
Sigafoos  that  I  would  like  to  have  Mr.  Striplin  with  us, 
and  he  says,  well,  he  says,  he  is  getting  a  good  salary 
with  us  now,  he  says,  he  is  getting  a  hundred  and  a  quar- 
ter a  month,  but  how  long  I  don't  know;  he  just  said  he 
was  getting  a  hundred  and  a  quarter  a  month  at  that 
time,  and  he  was  traveling  on  the  road  for  them.'' 

Mr.  Sigafoos  testified:  "Q.  You  heard  the  testimony 
of  Mr.  Berggren  when  he  said  that  you  told  him  that  Mr. 
Striplin  was  receiving  $125?  A.  Yes;  I  heard  that  Q. 
Is  that  a  fact,  or  not?  A.  No,  sir."  He  further  testified: 
"Q.  Just  state  to  the  jury  what  w^as  said  by  Mr.  Berggren 
and  what  was  said  by  you.  A.  Berggren  and  I  were 
visiting  in  his  ofl&ce;  he  said  to  me,  they  tell  me  you  are 
— no,  I  think  he  said  Strip  tells  me — at  any  rate  he,  or 
somebody  else,  tells  me  that  you  are  paying  Strip  fl25 
a  month.  I  knew  they  were  figuring  with  Striplin  at 
that  time,  and,  not  wishing  to  disrupt  what  figures  might 
be  going  on  betw^cen  them,  I  said  |125  is  a  pretty  nice 
salary,  Henry.  Yes;  he  says,  it  is.  I  presume  that  left 
the  inference  with  Berggren  that  I  did  do  that." 

This  version  of  the  interview  between  Sigafoos  and 
Berggren  was  not  called  to  the  attention  of  or  contra- 
dicted by  the  latter.  Defendant,  on  recall,  was  again  in- 
terrogated in  re  the  talk  on  the  train  in  ^fay.  He  then 
testified  that,  after  telling  Mr.  Sigofoos  that  he  was  not 
getting  enough  money  to  keep  up  hiis  home  expenses,  Mr. 
Sigafoos  said :  "I  am  just  taking  enough  out  to  meet  my 
expenses  and  go  along  and  keep  up  with,  and  he  says  I 
will  see  that  you  shall  do  the  same,  and  he  says  while  we 
are  new,  just  starting  up,  and  have  been  to  a  big  expense, 
I  don't  feel  like  that  I  could  draw  on  the  old  gentleman 
(referring  to  Mr.  Haubens)  for  any  more  money,  seeing 
I  have  him  considerable  in  debt,  with  no  income.  And  I 
think  from  that  on  then  I  got  a  little  bit  more  money;  I 
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got  six  or  eight  dollars  a  week  more  money  from  that 
time  on.  I  had  been  paying  my  own  expenses,  board  and 
room  up  until  that  time,  and  from  that  on  then  I  drew 
enough  to  meet  my  expenses  while  I  was  in  Omaha.  While 
I  was  in  Red  Oak  my  expenses  were  paid."  He  then  ex- 
plains his  reason  for  quitting  and  returning  to  Lincoln, 
by  stating  that  his  son  was  taken  sick;  that  he  came  home 
and  found  the  boy  in  bad  shape;  that  he  died  on  the  3d 
day  of  February  following;  and  that  he  subsequently  re- 
ceived a  letter  from  Mr.  Sigafoos  that  he  had  an  over- 
draft. "Q.  That  is  the  first  you  ever  knew  that  they 
claimed  an  overdraft?  A.  Yes;  that  he  claimed  an  over- 
draft against  me.  Q.  And  you  had  been  going  on  the 
presumption  that  they  owed  you  all  the  time?  A.  Yes; 
with  the  understanding  that  when  the  machine  got  up  to 
where  it  could,  and  brought  money  enough  in,  that  I 
sliould  have  my  pay  as  we  had  talked." 

There  is  an  entire  absence  of  any  evidence  in  the  record 
even  tending  to  show  that  the  business  had  ever,  up  to 
the  time  he  quit  work,  reached  the  point  or  was  in  any 
condition  to  justify  defendant  in  claiming  the  increased 
salary  referred  to.  He  never  at  any  time  during  his 
employment  with  plaintiff  made  any  such  claim,  nor,  ac- 
cording to  his  own  testimony,  was  the  question  ever 
again  talked  of  between  them,  after  the  conversation  on 
the  train  in  May.  A  claim  for  such  a  substantial  advance 
in  salary  should  be  supported  by  some  tangible  pr6of. 
No  such  proof  was  furnished. 

For  the  insufficiency  of  the  evidence  upon  this  impor- 
tant point,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

BEVERSfiD. 

Barnes,  Sedgwick  and  Hambb,  JJ.,  not  sitting. 
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Lawrence  E,   McXeer  et  al.,  appellants,  v.  Rouert 

Patrick  bt  al.,  appellees. 

Filed  Mat  17,  1913.    Ko.  17,187. 

1.  Tmst  Deed:  CoxsTurcno^f.  P.,  a  resident  (rf  the  state  of  Kentucky, 
conveyed  land  in  that  state  to  L  as  trustee  for  L.,  the  recently 
married  daughter  of  P.  The  conyeyance  to  L  recited  that  it  was 
in  trust  for  the  sole  and  ezclusiTe  use  and  benefit  of  L^  and  her 
heirs  forever.  Held,  Thai  the  placing  of  the  title  in  L  for  the 
benefit  of  L.  was  for  the  sole  purpose  of  protecting  her  against 
her  husband  and  his  creditors,  and  did  not  vest  any  estate  in  L.'s 
children;  the  words,  "her  heirs."  being  technical  words  of  in- 
heritance merely,  and  not  words  of  purchase. 


2.  :    :     Law  Go\xkning.     And  the  lands  in  controversy, 

situated  in  this  state,  having  been  purchased  with  the  proceeds 
derived  from  the  sale  of  the  Kentucky  land,  in  accordance  with 
the  terms  of  the  deed  from  P.  to  I.  as  trustee  for  L.,  the  rights 
of  L.,  under  her  deed  to  the  Nebraska  land,  must  be  determined 
by  the  laws  of  Kentucky,  and  the  decisions  of  the  supreme  court 
of  that  state  construing  the  same,  at  the  time  the  deed  from  P. 
was  executed. 

3.  :  :  Termination  of  Trust.  And  L.  having  subse- 
quently become  discovqrt  by  the  divorce  of  herself  and  husband, 
the  reason  for  the  trust  no  longer  existed,  and  the  trust  estate 
terminated;  and,  no  other  trustee  having  been  appointed  for  her, 
thenceforward  she  was  vested  with  the  fee  simple  title  to  the 
lands  so  conveyed,  with  full  power  to  sell  and  convey  the  same. 

Appeal  from  the  district  court  for  Pawnee  county: 
John  B.  Kaper,  Judge.     Affirmed. 

(ivorfje  J,  Humbert,  J.  G.  Dort  and  Tibheta^  Morey  d 

Fuller,  for  ai)pellauts. 

Story  d  ^tory  and  Burketty  Wilson  d  Broicii,  contra. 

Fawcett,  J. 

This  suit  was  instituted  in  the  district  court  for  Pawnee 
county  by  tlie  sons  and  only  heirs  at  law  of  Lavinia  W. 
McNeer,  deceased,  to  establish  their  title  to  and  to  re- 
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tlie  poRijessiun  of  the  north  !ialf  of  tlie  soutlieast 
p  iiiid  the  south  half  of  tlie  northeast  quarter  uf 
1  34,  township  2,  range  11,  in  said  county.  From 
■ee  diMiiissiug  their  action  and  cross-action,  they 
ute  this  appeal. 

controlling  question  in  the  case  is  the  conBtruction 
:iven  to  a  deed  executed  by  Watta  Parker,  the  father 
inia  {Mrs.  McNeer),  August  30,  1872,  to  lands  in 
ite  of  Kentucky.  Layinia  had  become  the  wife  of 
.McNeer  seven  months  prior  to  the  execiition  of  the 
y  her  fatlier.  The  deed  was  as  follows: 
is  indenture,  made  this  30th  day  of  August,  1872, 
m  ^Vatts  Parker  of  Jefferson  county,  Kentucky,  of 
•at  part,  Keuben  E.  Parker  of  county  and  State 
lid,  of  the  second  part,  and  John  Q.  Irwin  of  county 
lard  and  state  aforesaid  of  the  third  part,  trustee 
ivinia  W.  McNeair  (wife  of  A.  D.  McNeair)  of 
ion  county,  Kentncky,  witnesseth,  that  the  said 
Parker  for  and  in  consideration  of  the  sum  of 
thousand  five  hundred  dollars  in  hand  paid  to  Inm 
ows,  viz,,  five  thousand  dollars  by  the  said  Reuben 
•ker  and  three  tliousand  five  hundrtnl  dollars  by  the 
■avinia  W.  McNeair  the  receipt  of  all  of  which  is 
■  acknowledged  by  the  s«iid  Watts  Parker,  hath  and 
hereby  grant,  bargain,  sell  and  convey  unto  the  said 
1  and  third  parties  (certain  lands  therein  described), 
i-e  and  to  hold  the  said  three  tracts  or  parcels  of 

0  said  Reuben  E.  Parker  and  John  Q.  Irwin  in  the 
ing  proportions  and  conditions,  namely,  to  the  said 
n  E,  Parker  7-12ths  thereof  for  himself,  his  heirs 
ssigns  forever,  and  the  remaining  5-12ths  thereof  is 
red  to  said  John  Q.  Irwin  in  trust  for  the  sole  and 
live  use  and  benefit  of  the  afores;iid  Lavinia  W. 
air  and  her  heirs  forever. 

is  expre»sly  understood  that  the  said  Lavinia  shall 
id  occupy  said  flve-twelftlis  of  said  land  hereby  in- 

1  to  he  conveyed  to  her  and  said  Reuben  E.  Parker 
iHUt8  in  common  in  the  proportions  aforesaid;  that 
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is,  7-12ths  to  said  Eeuben  E.  and  5-12ths  to  Lavinia  W., 
and  should  she  and  her  said  trustee,  John  Q.  Irwin,  at 
any  time  tliink  it  would  be  to  the  interest  and  benefit  of 
the  said  Lavinia  W.  to  sell  her  interests  in  the  above  de- 
scribed three  tracts  of  land  they,  the  said  John  Q.  and 
Lavinia,  shall  have  the  same  to  the  purchaser  or  purcha.s- 
ers,  provided  nevertheless  that  the  purchase  money  re- 
ceived therefor  shall  be  reinvested  in  real  estate  such  as 
said  John  Q.  and  Lavinia  W.  may  select,  and  the  land  so 
purchased  shall  be  conveyed  to  and  held  by  a  trustee  for 
the  use  and  benefit  of  said  Lavinia  on  the  same  terms  and 
conditions  that  the  land  herein  and  hereby  conveyed  to 
John  Q.  as  trustee  is  held,  to  have  and  to  hold  the  same 
in  the  proi)ortions  aforesaid;  that  is,  7-12ths  to  the  said 
Eeuben  E.  and  5-12ths  Uy  John  Q.,  trustee,  as  aforesaid, 
as  tenants  in  common  with  covenants  of  general  war- 
ranty." 

Subsequently,  by  deeds  from  each  to  the  other,  the 
regularity  of  which  is  not  questioned,  the  lands  covered 
by  the  deed  of  Mr.  Parker  w^ere  partitioned.  Thereafter, 
in  accordance  with  the  provisions  of  the  deed  for  sale  and 
reinvestment,  Lavinia  and  her  husband,  Andrew,  acting 
as  her  trustee  (Mr.  Irwin  being  then  deceased),  sold  her 
interest  in  the  Kentucky  land  and  reinvested  the  pro- 
ceeds in  the  Paw^nee  county  land.  The  Pawnee  county 
land  was  conveyed  to  Andrew  McNeer,  husband  of 
Lavinia,  as  trustee,  by  a  deed  containing  the  terms  and 
conditions  of  the  original  deed  from  Mr.  Parker.  In 
1886  Lavinia  and  Andrew  McNeer  were  divorced,  and  a 
few  months  later  Andrew  married  another  woman.  On 
October  16,  1888,  Lavinia  sold  and  conveyed  the  land  to 
one  Miller,  from  whom  it  passed  by  mesne  conveyances 
to  defendant  Eobert  Patrick.  On  June  28,  1908,  Lavinia 
died  'without  having  remarried. 

The  decision  of  this  case  rests  upon  the  constniction 
to  be  given  to  the  deed  of  Mr.  Parker  in  1872,  the  ques- 
tion being:  By  that  deed,  did  Lavinia  take  a  life  estate 
only,  with  remainder  to  her  children,  or  did  she  take  an 
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estate  in  fee  simple?  That  is  to  say,  did  the  language  of 
the  deed,  "for  the  sole  and  exclusive  use  and  benefit  of 
the  aforesaid  Lavinia  W.  McNeair  and  her  heirs  forever," 
give  her  children  a  vested  interest  in  remainder  in  the 
property  conveyed?  The  district  court  held  that  the 
terms  of  the  deed  to  Irwin  in  trust  for  the  sole  and  ex- 
clusive use  and  benefit  of  Lavinia  and  her  heirs  forever, 
and  the  subsequent  deed  of  partition  from  Eeuben, 
"created  a  trust  estate  for  the  sole  and  separate  use  and 
benefit  of  Lavinia  W.  McNeer,  and  that  she  became  the 
cestui  que  trust  to  the  fee  simple  title,  and  that  the 
word  ^heirs'  as  used  in  the  deeds  was  merely  a  technical 
word  of  inheritance,  and  not  a  word  of  purchase,  as  to 
said  Kentucky  lands."  The  court  made  the  same  finding 
as  to  the  word  "heirs"  in  the  deed  to  the  Pawnee  county 
land,  and  further  found  that  the  deed  from  Lavinia  to 
Miller,  made  in  October,  1888,  after  she  had  been  divorced 
from  her  husband,  conveyed  a  fee  simple  title  to  Miller; 
and  that  the  subsequent  deed  from  Miller  to  McAllister 
and  from  McAllister  to  defendant  Patrick  conveyed  to 
the  latter  a  fee  simple  title.  In  accordance  with  the  find- 
ings, the  decree  dismissed  the  action  of  plaintiff  and  the 
cross-action  of  his  two  brothers  at  their  cost. 

The  lands  in  controversy  having  been  purchased  with 
the  proceeds  derived  from  the  sale  of  the  Kentucky  land, 
under  the  terms  of  the  deed  from  her  father,  we  think  the 
rights  of  Mrs.  McNeer,  under  her  deed  to  the  Pawnee 
county  land,  must  be  determined  by  the  laws  of  Ken- 
tucky, and  the  decisions  of  the  supreme  court  of  that 
state  construing  the  same,  at  the  time  the  deed  from  Mr. 
Parker  was  executed.  Upon  the  trial  certain  sections  of 
the  statutes  of  Kentucky  of  1873,  and  a  number  of  de- 
cisions from  the  supreme  court  of  that  state,  -were  intro- 
duced in  evidence.  Section  1,  art.  II,  ch.  52,  p.  518,  pro- 
vides: "Marriage  shall  give  to  the  husband,  during  the 
life  of  the  wife,  no  estate  or  interest  in  her  real  estate, 
including  chattels  real,  owned  at  the  time,  or  acquired  by 
her  after  marriage,  except  the  use  tliereof,  with  power  to 
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rent  the  reail  estate  for  not  more  than  three  years  at  a 
time,  and  receive  the  rent."  Section  17,  art  IV,  cb.  52, 
p.  532,  provides:  '^Separate  estates  and  trust  estates 
coiiveyiHl  or  devist^d  to  married  women,  may  be  sold  and 
c()iiv(\v(Hi  in  tlie  same  manner  as  if  such  estates  had  l)een 
conveyed  or  devised  absolutely,  if  there  l)e  notliinjj  in 
the  deed  or  will  under  which  they  are  held  forbidding  the 
snme,  and  if  the  trustee  and  husband  unite  with  the  wife 
in  the  conveyance.  But  her  interest  shall  be  the  same 
in  the  proceeds  as  it  was  in  the  estate,"  Section  7,  art 
I,  ch.  ()3,  p.  585,  provides:  "Unless  a  different  purpose 
api)ear  by  express  words  or  necessary  inference,  every 
(»stat(»  in  land  created  by  deed  or  will,  without  words  of 
inlMU'itance,  shall  be  deemed  a  fee  simple,  or  such  other 
<»state  ns  the  grantor  or  testator  had  power  to  dispose  of." 
Section  8,  art.  I,  ch.  63,  p.  585,  provides:  "All  estates 
litMH'tofore  or  hereafter  created,  which,  in  former  times, 
^^()llld  have  be(»n  deemed  estates  in  tail,  shall  henceforth 
l)e  held  to  be  estates  in  fee  simple;  and  every  limitation 
on  such  an  estate  shall  be  held  valid,  if  the  same  would 
be  valid  when  limited  upon  an  estate  in  fee  simple." 

Ai)pcllants  contend  that  the  word  "heirs"  in  the  Parker 
dciMl  should  be  construed  as  a  word  of  purchase,  because 
it  is  the  only  word  in  the  deed  to  show  where  the  grantor 
inton(l(^d  the  fee  to  go  after  the  life  use  of  Lavinia  McNeer 
should  have  terminated;  that  effect  must  be  given^to  the 
intention  of  the  gi-antor.  The  trouble  wMth  appellants' 
contenti(m  is,  there  is  nothing  wiiatever  in  the  deed  under 
<oiisideriition  which  in  any  manner  limits  the  use  of  Mrs. 
!McNeer  to  the  term  of  her  life.  Those  words,  or  words 
akin  to  them,  are  not  to  be  found  in  the  deed.  The  deed 
recites  that  it  is  nn  indenture  between  the  grantor,  of  the 
first  part,  the  son  licnben,  of  the  second  part,  and  John 
Q.  Irwin,  of  the  third  part,  "trustee  for  Lavinia  W.  Me- 
Neair  (wife  of  A.  I).  McNeair)."  The  habendum  recites 
that  Keuben  and  Irwin  are  to  have  and  to  hold  in  the 
propovti<m  of  S(»ven-tw( fifths  and  five-twelfths;  that  the 
five-twelfths  is  conveyed  to  Irwin  "in  trust  for  the  sole  and 
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it  is  said:  "The  object  of  such  a  conveyance,  as  in  this 
case,  was  to  preserve  the  use  to  the  wife  from  the  control 
of  her  husband,  or  the  interference  of  his  creditors."  In 
Lane  v.  Lane,  106  Ky.  530,  the  parties  to  the  deed  were 
stated  to  be  John  L.  Lane,  party  of  the  first  part,  "and 
Daniel  Lane  and  his  heirs  after  him,  party  of  the  second 
pai*t."  The  deed  further  recited:  And  the  grantor  "does 
hereby  sell  and  convey  to  the  party  of  the  second  part, 
his  heirs  and  assigns,  the  following  property  (etc.)j  to 
have  and  to  hold  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  forever."  The  court  said  that  they 
regarded  the  word  "heirs,"  in  the  clause  where  it  first 
occurs,  as  a  word  of  limitation  merely,  "denoting  the  in- 
heritable quality  of  the  estate  conveyed,  and  not  the  par- 
ticular persons  who  were  to  take  the  estate."  In  True  v. 
NichoUs,  2  Duval  (Ky.)  547,  it  is  held:  "A  father  con- 
veyed land  to  his  daughter  ^and  her  bodily  heirs.'  As  the 
deed  contained  nothing  from  which  it  could  be  inferred 
that  the  words  were  used  in  a  sense  different  from  their 
technical  import,  the  grantee  acquired  the  fee."  In  the 
opinion  it  is  said  that,  upon  examination  of  the  deed,  the 
court  found  that  it  contained  nothing  from  which  a  rea- 
sonable inference  could  be  drawn  that  the  words  were 
used  in  a  sense  different  from  their. legal  and  technical 
signification,  and  that  the  grantee  therein  did  not  take  a 
life  estate,  but  acquired  tlie  fee  in  the  land.  In  Pritch^rd 
V.  James,  93  Ky.  306,  the  deed  named  "Julia  James  and 
her  heirs"  as  the  parties  of  the  second  part,  and  the  grant- 
ing clause  recited  that  the  party  of  the  first  part  "hath 
granted,  bargained  and  sold  unto  the  said  Julia  A.  James 
and  her  heirs"  the  land  described.  The  habendum  was: 
"To  have  and  to  hold  unto  the  said  Julia  A.  James  and 
her  heirs  and  assigns  forever."  The  ccmrt  held  that  Julia 
took  a  fee  siiu})le  title,  and  that  her  children  took  no  in- 
terest, the  word  "heirs"  being  used  as  a  word  of  limita- 
tion, and  not  as  svnonvmous  with  the  word  "children." 
In  Lnnhum  v,  ir//.son^  15  Ky.  Law  Eep.  109,  the  syllabus 
holds :    "The  grantor  in  a  deed  conveyed  a  tract  of  land 
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to  his  daughter  and  her  ^hodily  heirs/  Held,  That  the 
intention  of  the  grantor,  as  shown  from  the  deed,  was  to 
use  the  words  hodily  heirs  as  words  of  limitation,  and  not 
of  purchase."  In  Chenault  v.  Cherumlt,  22  Ky.  Law  Rep. 
122,  the  deed,  recited  that  it  was  made  and  entered  into 
by  and  between  C.  P.  Chenault,  party  of  the  first  part, 
and  Mary  H.  Chenault,  party  of  the  second  part;  that  the 
party  of  the  first  part  ^Tias  bargained  and  sold,  and  by 
these  presents  does  grant,  bargain,  sell  and  convey  the 
following  real  estate,  ♦  ♦  ♦  in  consideration  of  f  1  in 
hand  paid,  and  the  further  consideration  of  the  love  and 
affection  first  party  has  for  second  party,  who  is-  his  wife, 
and  the  further  consideration  of  the  love  and  affection 
first  party  has  for  his  infant  child,  James  Hazelrigg 
Chenault,  this  property  is  sold  and  conveyed  to  second 
party  in  order  that  she  and  her  infant  child  may  enjoy 
and  receive  the  benefit  during  second  party's  natural  life, 
and  that  she  may  know  that  her  infant  child  will  receive 
said  property  at  her  death;  to  have  and  to  hold  the  same 
unto  the  party  of  the  second  part,  her  heirs  and  assigns 
forever,  with  covenant  of  seizin  and  general  warran^." 
The  court  say:  "It  will  be  noticed  that  nowhere  in  the 
deed  does  the  grantor  use  words  of  conveyance  or  grant 
with  respect  to  the  infant  child.  The  sale,  conveyance 
and  grant  are  to  the  wife  alone.  When  he  comes  to  give 
the  reason  he  conveys  the  land  to  his  wife,  the  grantor 
refers  to  his  love  and  affection  for  his  son,  and  recites,  In 
effect,  that  he  conveys  the  land  to  second  party,  the  wife 
alone,  because  she  may  then  know  she  and  the  son  will 
receive  the  benefits  of  the  grant  during  her  natural  life, 
and  at  her  death  the  son  may  receive  them.  Nothing  is, 
in  terms  or  by  necessary  implication,  given  the  son,  but 
the  mother  is  given  the  property  for  certain  reasons  which 
the  grantor  deems  proper  to  state.  The  habendum  clause 
likewise  fails  to  make  the  son  a  grantee,  the  words,  ^heirs 
and  assigns  forever,'  being  merely  words  of  inheritance." 
The  trust  in  this  case  being  for  a  married  woman  and 
designed  for  the  protection  of  the  estate  from  the  husband 
51 
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during  coverture,  the  trust  estate  terminated  when  the 
estate  was  freed  from  any  liability  or  control  on  the  part 
of  the  husband  by  the  divorce  of  the  partiea  28  Am.  & 
Eng.  Ency.  Law  (2d  ed.)  947.  In  Roberts  v.  Moseley, 
51  Mo.  282,  it  is  held:  "When  land  is  conveyed  to  a 
trustee  for  the  sole  use  and  benefit  of  a  married  woman, 
upon  his  death,  the  use  is  immediately  executed  in  her, 
and  if  she  be  dead,  then  in  her  legal  heirs."  In  that  case 
George  W.  Moseley  conveyed  the  premises  in  ques- 
tion by  deed  to  one  Armstrong  in  trust  for  the  use  and 
benefit  of  his  wife,  "Ann  M.  Moseley,  and  her  heirs  for- 
ever." In  the  opinion,  on  page  286,  it  is  said :  "Where  a 
trustee  is  appointed  to  hold  the  estate  of  a  married  woman, 
to  protwt  it  from  the  husband,  and  the  marriage  relation 
conies  to  an  end,  his  estate  at  once  becomes  executed  in 
the  person  who  is  to  take  it,  the  wife,  if  living,  or  if  she  is 
dead,  her  heirs  at  law."  In  Steacy  v.  Rice,  27  Pa.  St  75, 
it  is  held:  "A  trust  for  a  married  woman  is  a  special 
trusty  and  such  are  not  within  the  statute  of  uses.  But 
when  she  becomes  discovert,  the  special  trust  for  her  sepa- 
rate use  ceases  and  the  legal  estate  vests  fully  in  her.'' 
In  Biish^s  Appeal,  33  Pa.  St.  85,  the  syllabus  reads:  **A 
testator,  by  his  will,  gave  a  part  of  his  estate  to  his  daugh- 
ter, a  married  woman;  and  in  another  part  of  his  will,  in 
order  to  secure  it  to  her,  he  appointed  a  trustee  for  her 
share,  directing  him  to  invest  the  same  at  interest,  to 
pay  her  the  interest  yearly  during  her  life,  and  at  her 
death  to  pay  the  principal  to  her  heirs  in  equal  parts: 
Held,  That,  on  becoming  discovert,  the  legacy  vested  in 
the  daughter,  discharged  of  the  trust;  and  that  she  was 
entitled  to  have  it  paid  over  to  her  by  the  trustee."  In 
tlie  opinion,  on  page  87,  the  court  say:  "The  creation  of 
the  trust  ^^  as  not  to  lessen  her  interest  in  it,  but  to  'secure' 
it  to  her.  He  was  providing  against  her  husband,  in  the 
usual  form  of  a  trust,  and  not  providing  a  protection  for 
his  daughter's  heirs  against  their  mother.  Now  that  the 
husband  is  dead,  the  trust  is  without  purpose,  and  she 
may  claim  an  account  and  payment  of  the  legacy;  and  this 
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as  very  often  been  decided."  The  court  then  proceeds 
)  say  that,  without  regard  to  any  express  intention  of  the 
istator  concerning  the  purpose  of  the  trust,  the  legacy 
as  Mrs.  Snyder's  absolutely,  because  it  was  given  "to 
»r  and  her  heirs;  to  her  for  life,  and  then  to  lier  heirs. 
he  trust,  if  valid,  does  not  affect  the  real  title.  The 
juity  form  does  not  at  all  obscure  the  substantial  title. 

devise  to  one  for  life,  with  remainder  to  liis  heirs,  or 
I  the  lieirs  of  liis  ImkIv,  in  legal  or  equitable  form,  giv^  a 
«  simple  or  fee  tail  in  land." 

Cases  similar  to  the  above  might  be  multiplied,  but  we 
;em  furtlier  citati(m  unnecessary.  The  purpose  of  the 
mkI  from  Watts  Parker  to  a  trustee  for  the  sole  use  and 
iueflt  of  Ijivinia  was  for  the  sole  purpose  of  prtJtectiog 
;r  against  her  husband  and  his  creditors.  It  was  not 
itended  to  and  did  not  vest  any  estate  in  her  children, 
he  words,  "her  heirs,"  were  technical  words  of  inherit- 
ice  merely,  and  not  words  of  purchase.  When  Lavinia 
s;ame  discovert  by  the  divorce  of  herself  and  husband, 
le  reason  for  the  tnist  no  longer  existed,  and  the  trust 
itate  immediately  terminated;  and  no  other  trustee  hav- 
ig  been  appointed  for  her,  thenceforward  she  was  vested 
ith  the  fee  simple  title  to  tlie  land,  with  full  power  to 
mvey  the  same,  and  her  deed  to  Miller  passed  the  full 
id  complete  title  to  the  land  in  controversy.  The  title 
iving  been  subsequently  conveyed  to  defendant  Patrick, 
!  likewise  took  and  holds  a  fnll  title  in  fee  simple.  It 
ight  be  said  in  closing  that  this  holding  does  full  justice 
I  this  case,  as  Miller  and  his  grantees  paid  full  considera- 
on  for  the  land,  and  had  been  in  actual  possession  of 
le  same  for  about  21  years  at  the  time  of  the  rommence- 
ent  of  this  suit. 

The  above  holding  renders  a  consideration  of  the  other 
lestions  raiced  up<m  the  trial  and  discussed  in  the  briefs 
imaterial. 

Affirmed. 

Babnbs,  S£1>gwiuk  and  Hamer,  JJ.,  not  sitting. 
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Alue  Cli'te,  appeli^nt,  y.  Oscab  Clutr.  affbli^ 

nuai  Mat  17.  1S13.    No.  17.1W. 

IMtotm:  Rc\'ikw:  pBopmr  Rights:  Adjubtiix^t.  Reeard  ezftmlned 
and  held:  (1)  The  evidence  to  not  d  much  a  duracter  as  to 
justify  a  review  of  the  decree  of  diTorce.  (2)  In  eqnfty  And  good 
conscience,  the  property  of  the  parties,  acenmnlatfd  hy  tbetr 
joint  efforts  during  a  long  period  of  jeara.  should  be  treated  as 
joint  property  In  equal  shares.  (3)  The  Joint  posaessloa  and  nae 
of  the  property  having  by  the  decree  been  terminated  by  reason 
of  the  wronif-doing  of  the  defendant,  in  whom  the  title  rests,  he 
should  account  to  the  plaintiff  for  the  reasonable'  value  of  her 
share.  <4)  I^nd  in  another  state,  recently  inherited  by  plaintiff 
from  her  father,  should  not  be  included  in  the  acooontins- 

Appeal   from   tlie  diKtrict  couil  for   Furnas  county: 
Robert  C  Orb,  Judge.    Affirmed  as  modified. 

iMvihe  d  Butler,  for  appellant. 

W.  8,  Morhniy  contra. 

Fawcett,  J. 

Plaintiff  brought  suit  in  the  district  court  for  Furnas 
county  for  a  divorce  on  the  ground  of  extreme  cruelty, 
and  for  alimony,  suit  money  and  attorney's  fees.  The 
answ(»r  denied  the  cruelty,  and  controverted  plaintiff's 
alh»*jati()ns  an  to  the  value  of  the  property,  the  title  to 
whirh  was  in  defendant.  The  court  found  generally  in 
favor  of  the  plaintiff  on  the  question  of  cruelty,  and 
awarded  her  a  divorce;  allowed  her  f3,100  permanent 
alimony,  and  denied  her  application  for  attorney's  fees 
an<l  Huit  numey.  From  all  of  the  decree,  except  as  to  the 
grant in«j  of  the  divorce,  plaintiff  has  appealed.  \ 

The  evid(»n(*e  shows  a  conditicm  of  affairs  in  this  family  j 

which  i)erhaixs  would  have  justified  the  court  in  refusing  | 

relief  to  either  party.  The  language  used  by  defendant  to 
plaintiff,  both  when  they  were  alone  and  in  the  presence 
of  third  parties,  and  the  contents  of  a  letter  written  by  him 


\ 
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to  her  a  few  years  before  the  separation,  are  too  degrading 
Co  be  permitted  to  disgrace  the  pages  of  our  published^ 
reports.  We  turn  from  tliem  with  disgust.  The  conduct 
of  plaintiff,  judging  from  her  admissions  upon  cross-ex- 
amination, was  evidently  little  better.  It  is  true,  she  tes- 
tified that  hCT  conduct  in  the  premises  was  in  resistance 
to  his.  The  letter  above  referred  to  was  written  to  her 
while  she  was  absent  in  Wisconsin.  When  asked  if  she 
remonstrated  with  him  for  the  way  be  had  written,  she 
answered,  "No,  I  didn't.  I  said  I  would  settle  that  when 
I  seen  him."  Slie  was  then  asked,  "Did  you?"  To  which 
she  answered,  "Sure,  I  did."  She  also  admitted  that  she 
wrote  just  as  bad  letters  to  him  as  he  did  to  ber,  and  that 
whenever  he  was  abusing  her  she  "tried  to  keep  even  with 
him."  The  record  also  shows  that,  while  they  were  living 
together,  plaintiff's  brother,  a  man  over  40  years  of  nge, 
was  permitted  to  bring  to  their  home  a  "lady  friend"  and 
live  with  her  there  as  if  they  were  husband  and  wife,  al- 
though plaintiff  admits  they  knew  that  the  brother  and 
his  "friend"  were  not  married.  It  is  evident  that  these 
parties  have  little  conception,  and  certiiinly  no  apprecia- 
tion, of  the  sanctity  of  the  marriage  relation.  They  lived 
a  cat  and  d(^  life,  and  disregarded  all  ideas  of  morality 
and  decency  to  such  an  extent  that  they  invited  their  son 
and  his  wife  and  child  to  a  Sunday  dinner,  at  which  plain- 
tiff's brother  and  his  "friend"  were  present.  These  things 
were  permitted,  not  only  by  plaintiflf,  but  by  defendant  as 
well,  who,  if  he  had  possessed  any  of  the  instincts  of  true 
manhood,  would,  as  the  head  of  the  family,  have  banished 
the  brother-in-law  and  his  adulterous  friend  from  the 
home.  Tinder  these  circumstances,  as  said  in  Arthur  o. 
Israel,  15  Colo.  147,  the  parties  "cannot  complain  if  we 
insist  upon  treating  the  present  controversy  as  one  relat- 
ing solely  to  property  rights,  unaffected  by  those  legal 
considerations  which_give  to  marriage  and  tlie  family  their 
peculiar  status,  with  accompanying  special  i)rivileges  and 
protection."  The  doctrine  of  that  case  is  considered  and 
fnlly  affirmed  in  Marvin  v.  Foster,  61  Minn.  154.     We 
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therefore  decline  to  review  the  record  as  to  the  granting  of 
the  divorce,  and  will  consider  only  the  property  rights  of 
the  parties. 

The  record  shows  that  about  34  years  before  the  filing 
of  the  petition  in  this  case  the  parties,  then  recently  mar- 
ried, settled  in  Furnas  county.  That  county  was  then  a 
part  of  the  western  frontier.  Neither  had  any  money  nor 
property  at  that  time.  The  privations  and  hardships 
which  they  must  have  endured  during  the  succeeding  34 
years,  in  sustaining  life,  establishing  a  home,  and  raising 
a  family  of  three  children  to  manhood  and  womanhood 
and  until  thev  were  married  and  settled  in  homes  of  their 
own,  must  have  been  great.  During  all  of  those  years 
plaintiff  was  faithful  in  the  performance  of  her  full  share 
of  the  work.  She  did  all  the  housework,  milked  the  cows^ 
fed  the  calves  and  pigs,  raised  chickens,  made  butter,  and 
with  the  butter  and  eggs  contributed  largely  to  the  supi)ort 
of  the  family,  thus  materially  aiding  in  the  accumulation 
of  their  property.  During  the  last  15  years  it  is  undis- 
puted that  defendant  led  an  intemperate  life.  While  the 
plaintiff  was  at  home  doing  the  chores  and  looking  after 
things  generally,  he  would  be  in  town  on  drunken  sprees, 
from  which  he  would  return  sullen,  cross  and  quarrel- 
some. The  last  four  or  five  years  of  their  married  life  his 
sprees  were  not  so  frequent,  but  they  were  not  entirely 
discontinued.  Two  or  three  times  e^ch  year  he  would 
indulge  his  propensity  in  that  direction.  Under  these  cir- 
cumstances, we  think  that,  in  determining  the  question 
we  are  now  considering,  these  parties  should  not  be  con- 
sidered as  a  husband  and  wife.  They  have  no  apprecia- 
tion of  that  relationship.  It  would  be  more  consonant 
with  their  true  relations  to  consider  them  simply  as  a 
man  and  women  engaged  in  the  business  of  earning  a  liv- 
ing and  accumulating  property — a  sort  of  copartnership, 
so  to  speak. 

Conceding  that  defendant  did  his  part,  which,  under 
the  evidence,  is  treating  him  very  liberally,  their  interests 
in  the  proi)erty  should  be  treated  as  equal,  undivided  in- 
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terests,  and,  their  joint  use  and  possession  having  by  the 
court  been  dissolved  by  reason  of  the  wrong-doing  of  the 
defendant,  lie  should  now  be  required  to  account  to  the 
plaintiff  for  her  full  share  in  the  joint  assets.  The  prop- 
erty consists  of  240  acres  of  land,  upon  which  there  was 
a  mortgage  for  f300.  The  record  is  not  entirely  clear  as 
to  whether  tliis  mortgage  lias  been  paid  off.  We  are  in- 
clined to  think  it  has  been  paid,  but  will  permit  defendant 
to  have  the  benefit  of  the  doubt,  and  will  give  him  credit 
for  that  amount.  Plaintiff  testified  that  the  land  was 
worth  $60  an  acre.  A  neighbor  placed  the  value  at  142.50 
an  acre,  but  upon  cross-examination  he  varied  so  much 
that  it  is  hard  to  tell  what  his  estimate  is.  Defendant 
himself  testified  that  it  is  worth  from  |30  to  f35  an  acre. 
We  are  satisfied  that  plaintiff's  estimate  is  too  high,  and 
are  inclined  to  think  that  that  of  defendant  is  too  low. 
Here  again  we  have  concluded  to  give  the  defendant  the 
benefit  of  the  doubt,  and  will  take  his  highest  estimate  of 
I|f35  an  acre  as  the  value  of  the  land.  This  would  make  the 
land  worth  $8,400,  from  which  we  deduct  the  $300  mort- 
gage, leaving  the  net  value  $8,100.  At  the  time  of  the 
trial  defendant  had  in  his  liands  personal  property  which 
he  concedes  to  be  of  the  value  of  $1,400.  Plaintiff  con- 
tends that  it  was  about  $1,200  more  than  that  sum,  but  we 
are  unable  from  the  record  to  verify  her  figures,  and  there- 
fore take  the  figures  of  defendant.  This  makes  the  net 
value  of  the  estate  at  the  time  of  the  divorce  $9,560.  This 
sum  divide<l  by  two  shows  the  interest  of  each  in  the  joint 
assets  to  be  $4,780.  If  that  sum  be  allowed  plaintiff,  she 
will  then  be  obtaining  her  full  interest  in  the  property, 
and  should  not  be  allowed  anything  else  in  tlie  way  of 
suit  money  or  attorney's  fees.  Each  party,  receiving  one- 
half  of  tlie  assets,  sliould  pay  his  or  her  expenses  in  the 
litigation. 

Tt  appears  tliat,  at  the  time  of  trial  below,  plaintiff  had 
become  the  owner,  by  inheritance  from  her  father,  of  120 
acres  of  land  in  Wisconsin,  the  value  of  which  she  places 
at  $2,500.    Defendant  insists  that  the  value  of  that  prop- 
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erty  should  be  taken  into  account  in  fixing  the  amount  of 
plaintiff's  allowance  in  this  case.  While  the  rule  contended 
for  might  be  sound  under  some  circumstances,  whicli  v^e 
do  not  decide,  it  cannot  be  applied  here.  We  are  dis- 
posing of  the  property  rights  of  the  parties  under  the  gen- 
eral rules  of  equity  as  to  an  accounting  between  joint 
owners  of  property,  who  are  unable  to  agree  upon  a  divis- 
ion of  the  same  after  their  joint  i)ossession  and  use  has  betMi 
terminated.  In  such  a  case,  where  the  parties  have  con- 
tributed equally  to  the  joint  fund,  they  are  entitled  to  an 
equal  division  thereof,  without  reference  to  property  which 
either  may  own  individually,  and  to  the  acquirement  of 
which  the  other  did  not  contribute. 

On  June  22, 1911,  we  entered  an  order  allowing  plaintiff 
|100  as  suit  money,  $100  attorney's  fees,  and  |25  monthly 
as  temporary  alimony  from  July  1,  1911,  until  the  further 
order  of  the  court.  Defendant  having  refused  to  pay  this 
allowance,  an  execution  was  issued,  which  has  been  re- 
turned unsatisfied.  It  appears,  therefore,  that  nothing^ 
has  ever  been  paid  under  that  order. 

The  judgment  of  the  district  court  is  modified  and  the 
cause  remanded,  with  directions  to  enter  a  decree  in  favor 
of  plaintiff  for  |4,780,  and  with  the  further  direction  that 
if  it  is  made  to  appear  that  defendant  has  paid  plaintiflf 
any  sum  wliatever  under  onr  order  of  June  22, 1911,  above 
set  out,  such  sum  be  deducted  from  said  sum  of  $4,780.  If 
defendant  so  elects,  he  may,  in  lieu  of  the  specific  judg- 
ment awarded,  pay  to  plaintiff  $730,  being  one-half  of  iiie 
I)ersonal  property,  and  have  an  equal  partiticm  of  the  real 
estate  under  the  direction  of  the  district  court  The  de- 
cree as  to  tlie  divorce  is  affirmed. 

Affirmed  as  modified. 
Babnes,  Sedgwick  and  Hambb,  JJ.,  not  sitting. 


1. 


J 
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B.  A.  Bullock,  appellant,  v.  E.  H.  Bubttnbe,  appellee. 

Piled  Mat  17,  1913.    No.  17,200. 

Appeal:  Aitibmance.    Record  examined,  and  found  not  to  contain  any 
reversible  error. 

Appeal  from  the  district  court  for  Boyd  county: 
James  J.  Harrington,  Judge.    Affirmed. 

R.  R.  Hazcn^  for  appellant 

D.  A.  Harrington,  contra. 

Pawcett,  J. 

This  action  was  instituted  in  the  county  court  of  Boyd 
county,  to  recover  the  consideration  for  an  alleged  sale  of 
a  feeder  for  a  threshing  machine.  There  was  a  trial  and 
judgment  for  defendant,  from  which  plaintiff  appealed. 
The  trial  in  the  district  court  resulted  in  a  verdict  and 
judgment  for  defendant,  and  plaintiff  now  appeals  to  this 
court. 

The  questions  presented  are :  A  ruling  of  the  court  per- 
mitting an  amendment  to  the  answer;  the  sufficiency  of 
the  evidence;  and  exceptions  to  instructiona  Upon  the 
first  point  it  is  sufficient  to  say  that,  in  order  to  obtain  a 
review  of  a  ruling  of  the  district  court  permitting  an 
amendment  to  a  pleading  in  a  case  appealed  from  an  in- 
ferior court,  upon  the  ground  that  the  amendment  changes 
the  issues  tried  below,  the  record  in  this  court  must  show 
the  change  in  such  issues.  We  have  carefully  examined 
the  record  as  to  the  other  two  points,  and  find  that  it  con- 
tains no  reversible  error.  The  evidence  appears  to  us  to 
be  sufficient  to  sustain  the  verdict,  and  no  questions  of 
law  are  discussed,  which  have  not  been  repeatedly  decided 
by  this  court.  Neither  the  parties  to  the  action  nor  the 
profession  would  derive  any  benefit  from  an  extended  dis- 
cussion of  the  case. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Barnes,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 
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State,  ex  rel.  Daniel  Ballmer,  appellant,  v.  Wiijjam 

Btreveb^  appellee. 

Filed  May  17,  1913.     No.  17,209. 

Municipal  Corporations:  Treasurer:  Removal  From  Office:  Pbo- 
CEDURE.  The  power  given  the  city  council  of  a  city  of  the  aeocmd 
class,  under  section  8905,  Ann.  St.  1911,  to  remove  a  city  treasurer 
for  any  of  the  reasons  therein  set  out,  cannot  be  exercised  until 
there  has  been  preferred  against  such  treasurer  some  specific 
charge,  of  which  he  shall  have  notice  and  an  opportunity  to  be 
heard  in  his  defense. 

Appeal  from  the  district  court  for  Dawaon  county: 
Bruno  O.  Hostetlbr,  Judge.    Reversed  with  directions. 

Niles  E,  Olson,  for  appellant. 

E.  A.  Cook  and  W.  A.  Stewart,  contra. 

Fawcbtt,  J. 

On  April  15,  1910,  relator  was  elected  city  treasurer  of 
the  city  of  Cozad  for  the  ensuing  municipal  year.  He 
duly  qualified  and  entered  upon  the  discharge  of  the  du- 
ti(*s  of  his  office.  On  November  3,  following,  the  city  coun- 
cil, without  notice  to  relator,  and  without  any  complaint 
having  been  filed  a^^ainst  him,  by  resolution  declared  his 
office  vacant,  for  the  reason,  as  alleged  in  the  resolution, 
that  he  had  failed  and  neglected  to  render  his  account  at 
the  end  of  each  month  after  his  election,  had  failed  and 
neglected  to  file  warrants  paid  and  redeemed  by  him,  and 
had  "failed  and  neglected  to  comply  with  the  conditions  of 
section  8905  of  Cobbey's  Annotated  Statutes  of  tlie  State 
of  Nebraska,  and  of  ordinance  No.  5  of  tiie  citv  of  Cozad, 
Nebraska,  and  said  Daniel  Ballmer  has  not  given  or 
offered  any  reason  for  such  failure,  and  more  than  ten 
days  have  elapsed  since  said  failure."  Ordinance  No.  5 
is  substantially  the  same  as  section  8905  of  the  statutes, 
referred  to  in  the  resolution.  On  the  next  day  the  council 
again  met,  and  elected  the  respondent  as  relator's  sue- 
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cessor,  and  on  the  next  day  respondent  filed  his  bond  in 
the  sum  of  $5,000^  which  was  approved  by  the  council,  and 
since  that  time  he  has  been  assuming  to  discharge  the  du- 
ties and  receive  the  emoluments  of  the  oflSce,  This  action 
was  began  in  the  district  court  for  Dawson  county  to  oust 
respondent  from  the  office  and  reinstate  relator  therein. 
There  was  a  trial  to  the  court  and  judgment  in  favor  of 
the  respondent.    Relator  appeals. 

We  deem  it  unnecessary  to  enter  upon  a  discussion  of 
this  case.  Under  the  authority  of  State  v.  Smith,  35  Neb. 
13,  and  State  v.  Hay^  45  Neb.  321,  relator  having  been 
elected  for  a  definite  term,  the  power  of  removal  could  not 
be  exercised  by  the  city  council  until  there  had  been  pre- 
ferred against  him  specific  charges,  of  which  he  should 
have  been  given  notice  and  an  opportunity  to  be  heard  in 
his  defense. 

The  judgment  of  the  district  court  is  therefore  reversed, 
with  directions  to  enter  judgment  of  ouster  in  favor  of 
relator  as  prayed  in  his  petition. 

Reversed. 

Barnes,  Sedgwick  and  Hamer,  JJ.,  not  sitting. 


FBTZBR  &  rOMPANY,  APrKl.LEKS,  V.  JOHXSOX  &  NBLSON, 

APPELLANTS. 

Filed  Mat  17,  1913.     No.  17,146. 

1.  Sales:    Action  for  Price:    Defexres:    Pi.eadtng.    The  consideration 

for  the  contract  of  a  vendee  to  pay  for  goods  sold  and  delivered 
Is  the  goods  themselves.  If  failure  of  warranty  of  the  goods  is 
not  sufficiently  pleaded  and  proved,  It  cannot  be  relied  upon  as  a 
defense  of  failure  of  consideration. 

2.  Contracts:   Action:    Fraud:    Pleading.    To  avoid  a  contract  on  the 

ground  of  fraud  in  procuring  it,  the  facts  constituting  the  fraud 
must  be  pleaded  and  proved. 

3.  Sales:    Action  for  Price:    Evidence.     If  a  machine  Is  purchased 

under  a  written  warranty  that  it  is  made  of  good  materials  and 
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with  good  workmanship,  and  there  is  no  evidence  of  a  failure 
thereof  in  those  particulars,  evidence  that  it  was  tried  and  failed 
to  do  good  work  is  not  sufficient  proof  that  it  was  not  intended 
nor  adapted  to  do  the  work  for  which  it  was  sold. 

4. :    :    Damages:    Admissibilitt  op  Evidence.    If  a  party 

to  an  action  is  not  entitled  to  recover  or  recoup  damages,  evi- 
dence as  to  his  alleged  damages  is  properly  excluded. 

Appeal  from  the  district  court  for  Madison  county: 
Anson  A.  Welch,  Judge.    Affirmed. 

H.  Haider  son ^  for  appellants. 

Willis  E.  Reed,  contra. 

Sedgwick,  J. 

This  action  was  brought  in  the  district  court  for  Madi- 
son county  to  recover  $623.20,  the  purchase  price  of  10 
disc  and  slioe  drills,  manufactured  by  the  plaintiffs.  The 
case  was  tried  by  the  court  without  a  jury,  and  there  were 
findings  and  judgment  for  the  plaintiffs  for  the  amount 
claimed.    The  defendants  have  appealed. 

The  plaintiffs  are  manufacturers  and  wholesale  dealers 
of  farm  machinery,  and  the  defendants  are  retail  dealers 
therein.  The  contract  of  sale  was  in  writing,  and  con- 
tained this  clause:  "We  refuse  to  give  any  warranty  on 
goods  of  our  manufacture  other  than  that  of  good  ma- 
terial and  workmanship,  refusing  absolutely  to  sell  any 
such  goods  on  trial  with  the  privilege  of  returning  if  not 
satisfactory." 

The  defendants  in  their  brief  say  that  they  set  up  five 
defenses:  Want  and  failure  of  consideration;  fraud  and 
deceit;  breach  of  warranty  and  counterclaim  for  same; 
counterclaim  for  damages  necessarily  arising  from  the 
failure  of  the  above  farming  implements  to  work;  and 
general  denial.  They  answered  quite  at  large.  The  an- 
swer covers  more  than  six  pages  of  the  closely  printed 
abstract.  It  admits  the  purchase  of  the  goods,  and  the 
written  contract,  and  the  delivery  of  the  goods  thereunder. 
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The  first  count  in  the  answer  appears  to  be  an  attempt  to 
allege  tlie  failure  of  the  consideration  for  the  contract. 
It  contained  the  following  allegation,  which  illustrates 
the  defendants'  apparent  idea  of  failure  of  consideration : 
"The  defendants  allege  that  the  said  drills,  and  each  of 
them,  were  and  are  defective  in  mechanical  construction 
to  a  degree  that  the  operation  of  same,  and  each  of  said 
drills,  involves  the  contravention  of  natural  law ;  that  the 
said  drills  are  not  made  of  good  material,  but  of  cheap, 
defective  and  inferior  material ;  that  the  design  and  make- 
up of  said  drills  are  purely  experimental,  and  upon  fair 
and  exhaustive  trial  said  drills,  and  each  of  them,  have 
proven  to  be  complete  failures  in  this  agricultural  sec- 
tion, and  are  complete  failures;  that  said  drills,  with 
proper  management,  adjustment  and  power,  will  not  and 
cannot  do  good  work,  and  the  work  which  said  drills  were 
warranted  to  do  and  intended  for."  And  the  count  closes 
with  the  allegation:  "And,  by  reason  thereof,  there  is 
and  was  a  total  failure  of  consideration  for  the  making  of 
the  said  contract,  and  that  there  was  no  consideration 
moving  to  any  third  party  with  the  defendants'  consent." 
The  defense  of  want  of  consideration  is  based  upon  the 
claim  "that  the  drills  would  not  do  work,  were  utterly 
worthless,  of  no  value."  This,  of  course,  is  virtually  a  de- 
fense of  breach  of  warranty.  The  goods  were  the  consid- 
eration for  the  contract  made  by  the  defendants;  and,  if 
failure  of  warranty  of  the  goods  is  not  sufficiently  pleaded 
and  proved,  it  cannot  be  relied  upon  as  a  defense  of  failure 
of  consideration.  The  defendants  cited  numercms  authori- 
ties holding  that,  as  between  the  original  parties  to  an 
agreement,  oral  evidence  is  admissible  to  show  want  or 
failure  of  consideration.  There  is  no  doubt  of  tliis  propo- 
sition, but  these  authorities  are  not  applicable  to  this 
case.    This  contract  was  not  nudum  pactum. 

The  next  contention  is  that  "the  defense  of  fraud  may 
be  shown  by  parol,  not  to  contradict  but  to  destroy  the 
effect  of  a  written  contract."  Of  course,  it  is  always  com- 
petent to  show  that  any  contract  was  procured  by  fraud. 
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and  fraud  vitiates  all  contracts.  The  defendants  in  this 
case,  however,  failed  to  either  allege  or  prove  that  this 
contract  was  procured  by  fraud.  The  allegations  of  the 
attempt  in  that  regard  are  that  the  plaintiffs'  agent  who 
procured  the  contract  "did  then  and  there,  at  the  time  of 
the  signing  of  said  contract  exhibit  A,  state,  represent 
and  say,  that  the  said  ten  disc  and  shoe  drills  described 
in  said  exhibit  A,  and  each  of  them,*  were  constructed  and 
made  in  a  manner  identical  with  and  similar  to  the  Su- 
perior Press  Drill  handled  and  sold  by  the  Kingman  Im- 
plement Company;  that  they  were  made  of  material  of 
same  weight  and  quality;  that  they  were  mechanically 
constructed,  and  operated  and  worked  in  the  same  manner 
as  the  said  Superior  drills,  and  would  do  as  good  work; 
that  said  representations  and  statements  were  false;  the 
plaintiffs  knew  they  were  false,  but  made  the  same  with 
the  intention  to  defraud  and  deceive  these  defendants,  who 
relied  on  said  representations  of  fact,  and  signed  the  said 
contract  by  virtue  and  under  authority  of  which  said  disc 
and  slioe  drills  described  in  exhibit  A  were  delivered  to 
the  defendants.^'  If  we  consider  that  these  statements  of 
the  agent  would  be  suflBcient  in  any  event  upon  which  to 
predicate  fraud  in  procuring  the  contract,  the  allegation 
is  still  insufficient  for  that  purpose.  There  is  a  general 
stntenient  that  the  repi^esentations  and  statements  were 
false,  but  it  is  not  alleged  wliich  of  the  statements  were 
false,  nor  in  what  particular.  There  is  no  allegation  of 
fact  inconsistent  with  the  alleged  stjitement  of  the  agent 
So  far  as  the  allegation  goes,  the  falsity  of  the  agenfs 
statement  may  have  consisted  wholly  in  the  statement 
that  the  drills  would  do  as  good  work  as  the  Superior 
drills,  and  this  is  a  mere  matter  of  warranty  covered  by 
the  written  contract  between  the  parties.  The  evidence 
offered  to  support  the  allegations  fails  to  show  that  the 
contia(*t  was  procured  by  fraud.  The  offer  of  proof  was 
in  the  same  words  as  those  contained  in  the  answer.  There 
was  no  offer  to  prove  that  the  defendants  relied  upon  the 
statements,  nor  in  what  respect  the  alleged  statements 
were  falso. 
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The  principal  contention  in  the  brief  appears  to  be  that 
the  defendants  should  have  been  allowed  to  prove  that  the 
machines  did  not  perform  the  work  for  which  they  were 
intended.  It  is  said  that,  whether  op  not  the  goods  sold 
are  especially  warranted,  there  is  an  implied  warranty 
that  thev  are  suitable  to  "do  the  work  for  which  it  was 
made.  The  plaintiff  in  the  case  at  bar  being  a  manufac- 
turer of  the  drills  sold,  it  is  in  law  bound  to  furnish  a  drill 
that  will  sow  and  cover  up  grain."  The  pleadings  and 
evidence  and  the  defendants'  offer  of  proof  did  not  present 
such  a  case  as  the  defendants  seems  to  have  in  mind.  The 
quotations  already  made  from  the  answer  will  show  the 
nature  of  that  pleading.  One  of  the  defendants  testified: 
"We  tried  the  drill,  used  four  horses;  with  the  press  wheel 
attachment,  the  dirt  and  trash  would  check  and  stop  the 
wheels  on  account  of  the  double  drawbar,  and  grain  for 
that  reason  left  on  top  of  the  ground;  seed  would  come 
from  spout,  but  would  not  be  covered  up;  we  then  took 
the  press  wheel  attachment  off,  and  put  on  the  chain 
cover  attachment;  scraper  on  convex  side  of  disc  and 
scraper  on  shoe  on  concave  side  of  each  disc  are  fixed  and 
nonadjustable,  so  that  straw,  dirt  and  trash  would  lodge 
on  both  sides  of  each  disc  and  stop  them ;  would  not  seed 
nor  cover  up  grain."  It  had  already  been  testified  that 
these  machines  were  in  general  use  for  which  they  were 
intended.  There  was  evidence  tending  to  show  that  the 
ground  was  very  wet  and  weedy,  too  foul  and  muddy  to 
operate  any  seeder.  We  do  not  find  that  the  defendants 
offered,  any  evidence  tending  to  prove  that  the  drills  were 
not  intended  nor  adapted  "to  sow  and  cover  up  grain." 

The  defendants  asked  the  witnesses  on  the  stand: 
"What  is  the  value  of  the  drills  you  bouglit,  in  controversy 
here?"  This  was  objected  to  as  immaterial,  and  the  ob- 
jection was  sustained.  The  defendants  then  offered  to 
prove  that  the  drills  are  of  no  value.  This  was  excluded. 
And  then  various  offers  were  made  relating  to  the  defend- 
ants' damages  by  the  supposed  failure  of  the  machines, 
which  were,  of  course,  excluded.    The  brief  discusses  the 
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measure  of  damages  in  breajch  of  warranty;  but,  as  no 
breach  of  wan^anty  was  shown,  this  evidence  was  properly 
excluded.  Tliere  was  evidence  tending  to  show  that  the 
drills  were  of  good  material  and  workmanship  as  war- 
ranted, and  there  is  no  evidence  to  the  contrary. 
The  judgment  of  the  district  court  is 

Affirmed. 

Kee^e,  C.  J.,  Barnes  and  PAWOBrr,  JJ.,  concur. 
Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 


In  re  Estate  of  William  1).  Jale. 

Isabella  Lyall  Scott  et  al.,  appellants,  v.  Joseph  J. 
O'Rourkb,  Administrator,  appellee. 

Filed  May  17,  1913.     No.  17,208. 

1.  Witnesses:    Competency.     Witnesses  who  know  the  fact  whether 

boys  of  a  certain  age  were  at  a  stated  time  admitted  into  the 
British  army  are  competent  to  testify  as  to  such  fact,  although 
they  are  not  familiar  with  the  law  so  as  to  be  able  to  say  whether 
such  boys  were  legally  admitted. 

2.  Evidence:    Objections:     Depositions.     Objection  may  be  made  to 

the  competency  and  materiality  of  evidence  contained  in  a  deposi- 
tion without  filing  objection  thereto  in  writing  under  section  $90 
of  the  code. 

3.  :    Exclusion.    Evidence  stated  in  the  opinion  held  to  have 

been  improperly  excluded. 

4.  :    .    A  document,  reciting  that  it  is  an  "extract  entry 

of  birth,"  and  signed  "Hugh  Pearce,  Registrar,"  but  without  any 
other  authentication  or  explanation,  was  properly  excluded. 

5.  :    Declarations:    Question  for  Court.     The  question  of  the 

competency  of  the  declaratiohs  of  a  deceased  ancestor  as  to 
family  pedigree  and  history  is  for  the  court,  and  not  for  the 
jury,  to  determine. 

6.  Heirs:    EvmEXCB:     Trial:    Instructions.     Declarations  as  to  pedi- 

gree and  history  must  relate  to  family  relatives  of  the  decedent 
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When,  In  determining  the  next  of  kin  of  a  deceased  person,  the 
question  is  as  to  the  identity  of  the  decedent  with  one  who  1b 
shown  to  be  a  member  of  the  family  of  those  claiming  heirship, 
it  1b  erroneous  to  Instruct  the  jury  that  such  Identity  must  be 
established  before  such  declarations  as  to  the  family  relative  can 
be  considered. 

7. :   ^ — :  :  .    In  such  case.  It  is  misleading  and 

erroneous  to  Instruct  the  jury  that  the  petitioners  claiming  heir- 
ship must  prove  by  a  preponderance  of  the  evidence  "that  they 
are  the  next  of  kin,  blood  relatives,  of  the  said  William  D.  Lyle, 
deceased,  and  that  they  are  the  only  next  of  kin  and  blood  rela- 
tives living"  of  decedent,  the  only  question  being  as  to  the 
Identity  of  the  decedent  with  the  relative  whose  heirs  they  are. 

Appeal  from  the  district  court  for  Lincoln  couniy: 
Hanson  M.  Gbimes,  Judge.    Reversed. 

William  E.  Shuman  and  Cook  d  Gossett,  for  appel- 
lants. 

Wilcox  d  Halligan  and  James  G.  Mothersead,  contra. 

Sedgwick,  J. 

William  D.  Lyle  died  in  Lincoln  connty,  in  this  state,  in 
March,  1905.  He  left  some  property  and  no  will,  and  an 
administrator  was  duly  appointed.  He  left  no  heirs  in 
this  country,  and  these  petitioners,  who  are  residents  of 
Scotland,  filed  their  petition  in  the  county  court  of  Lin- 
clon  county,  asking  that  they  be  declared  to  be  the  next  of 
kin  and  heirs  of  the  decedent.  The  county  court  denied 
their  petition,  and  they  appealed  to  the  district  court. 
Upon  trial  in  that  court  with  a  jury,  there  was  a  verdict 
and  judgment  against  them,  and  they  have  appealed  to 
this  court. 

1.  The  evidence  shows  that  one  Kobert  Lyall  of  Dundee, 
Scotland,  was  the  father  of  tliree  sons,  James,  William 
and  David  Lyall.  These  petitioners  are  the  lineal  de- 
scendants of  William.  David  left  a  son,  William  D.  Lyall. 
Tl)e  petitioners  attempt  to  identify  this  William  D.  Lyall 
as  tlie  deceased  William  D.  Lyle,  who  died  in  Lincoln 
52 
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ronnty.  The  potitioners  produced  evidence  tending  to 
show  that  their  relative,  William  D.  Lyall,  when  a  very 
youn^  hoy,  13  or  14  years  of  age,  enlisted  in  the  British 
army,  and  afterwards  deserted  and  came  to  tliis  country, 
and  became  a  soldier  in  the  Union  armv  in  the  civil  war. 
Three  several  witnesses,  residents  of  Scotland,  testified 
hy  de|)osition  that  boys  of  13  years  of  age  were  allowed 
to  enlist  in  the  British  army,  but  when  the  petitioners 
offered  this  part  of  the  depositions  in  evidence  it  was 
excluded,  and  this  ruling  is  now  assigned  as  error. 

The  theory  of  the  petiti(mers  is  that  the  fact  that  de- 
ccMlent  d(\s(»rted  from  the  British  army  is  an  important 
matter  in  tliis  eas«*  as  furnishing  a  ivason  for  his  reticence 
as  to  th(»  i)lace  of  his  birth  and  his  relatives,  and  that  this 
fact  also  explains  statements  by  decedent  as  to  his  former 
home  and  r(»lativ(\^,  which  statementij?  would  seem  to  be  in- 
consist(Mit  with  some  of  the  evidence  produced  by  petition- 
ers. The  ])<*tition(»rs  testified  that  their  i*elative,  William 
D.  Lyall,  <li(l  enlist  in  the  TJritish  army,  and  deserted  and 
left  the  conntiv.  The  evidence  offered  would  tend  to  cor- 
rohorate  tluMii,  and  could  not  prejudice  the  administrator 
in  any  way.  Tlu*  ol)j(^ction  to'the  evidence  was  that  it  was 
.  an  attiMiipt  to  prove  the  law  of  a  foreign  counti-y  by  wit- 
nesses not  shown  to  be  familiar  with  that  law.  It  does 
n(»t  s<»(»m  to  ndate  so  much  to  tbe  question  of  the  legal 
riuht  of  bovs  to  (Milist  as  to  the  fact  that  thev  were  al- 
lowed  to  do  so.  These  witnesses  testified  to  their  knowl- 
edu:e  of  tli(»  fact  that  boys  of  that  age  were  then  received 
in  t]i(»  army  for  certain  purposes. 

2.  Some  time  bc^fore  the  trial  the  administrator  filed  in 
the  district  conrt  objections  to  thest^  depositions,  on  the 
ground  that  they  are  "incompetent,  immaterial,  irrelevant, 
and  not  the  b(»st  evi(b»uce,  and  no  f(mndation  laid.''  When 
the  case  was  called  for  trial,  the  court  did  not  determine 
this  objection  bc^fore  the  trial  as  required  by  section  391 
of  the  code,  and  the  ])(»titi<mers  now  insist  that  the  evi- 
dence could  not  be  excluded  for  that  reason.  This  evi- 
dence was  excluded  on  the  ground  that  it  was  incompetent 
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lation. 

["he  petitioners  offered  in  fvldeme  a  photograph  that 
Jeiitified  as  that  of  WiHiain  Lyall,  who  was  the  an- 
of  these  petitioners,  and  the  nephew  of  David  Lj'all, 
son  tiie  petitioners  were  seeking  to  identify  as  the 
?nt.  This  photograph  was  excluded,  and  the  peti- 
M  urge  this  ruling  m  reversible  error.  Ttie  photo- 
bore  the  stamp,  "J.  Roger,  South  Tay  St.,  Dundee." 
!auie  stamp  was  oa  a  photc^raph  found  among  the 
)  of  the  decedent  after  his  deatli,  and  there  was  evl- 
temling  Ut  show  that  at  the  time  William  D.  Lyall 
)undee.  according  to  the  theory  of  tlie  petitioners, 
was  a  photographer  of  that  name  doing  business  in 
ace  named.  We  do  not  see  how  this  evidence  could 
improperly  prejudiced  the  administrator  in  any  way, 
ogether  with  otlier  circumstjmces  in  the  case,  might 
jeen  of  some  assistance  in  deteraiiuing  the  issue  pre- 
l  to  the  jury.  We  think  the  evidence  should  have 
received. 

\.  document  attached  to  the  deposition  of  Helen  Lyall 
im,  called  an  "extract  entiy  of  liirtli,"  was  properly 
ed  by  the  court  as  not  sufficiently  authenticated. 
The  court  instructed  the  jurj-:  "The  jury  are  in- 
;ed  thai,  befoi-e  you  can  consider  the  declarations 
by  William  l.yall,  you  must  find  by  the  testimony 
»  case,  other  tiian  the  declaratifms  of  William  Lyall, 
he  said  William  Lyall  was  a  relative  of  William  D. 
deceased,  who  died  in  Lincoln  county  about  March, 
'  This  instrucfiim  \va.t  erroneous.  The  evidence 
'd  beycmd  any  qiiesti<m  tliat  the  )ietitionerw  were  the 
•en  and  grandcliildren  of  William"  l^yall,  whose 
•ations  were  referred  to  in  this  instruction,  and  that 
lid  William  Lyall  was  alsn  the  cousin  of  AVilliam  D. 
,  who  was  the  relative  of  these  petitioners,  and  who 
Icotlaod  as  testitietl  to  by  them.  His  declaratiiniR 
related  entirely  to  William  D.  Lyall,  whom  he  had 
Bally  known  as  his  cousin,  and  were  competent  to 
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8li(i>v  transactions  and  relations  existing  between  the 
rolls  ins.  It  was  not  necessary  that  the  identity  of  the 
cousin,  in  rej^ard  to  whom  these  declarations  were  made, 
with  this  deccnient  should  be  established' before  the  declara- 
tions in  re<^ard  to  the  conduct  and  habits  of  his  cousin 
could  be  received  in  evidence.  Whether  these  facts  showed 
that  the  cousin  became  a  soldier  in  our  federal  army,  and 
afterwards  l(K-ated  in  Nebraska,  and  showed  or  indicated 
where  he  lived  in  Nebraska  were  all  questions  for  the  jury 
in  determining:  whether  or  not  this  cousin  was  in  fact  the 
decedent,  William  D.  Lyle.  The  question  of  the  compe- 
tency of  such  declarations  is  a  question  of  law  for  the 
c(mrt,  and  should  not  be  submitted  to  the  jury. 

6.  The  court  instructed  the  jury:     ^'The  jury  are  in- 
structed that  the  sole  and  only  question  for  you  to  decide 
under  the  evidence  in  this  case  is,  have  the  petitioners 
shown  by  the  evidence  that  thev  are  the  only  living  blood 
n^latives  of  William  D.  Lvle,  deceased.     ♦     •     ♦     That 
William  D.  Lyle  died  in  this  county  during  the  month  of 
March,  1905,  is  undisputed.    The  jury  are  instructed  that 
the  burden  of  proof  rests  upon  the  i)etitioner8  to  show  by 
a  prej)on(hTance  of  the  testimony  that  they  are  the  next 
of  kin,  blood  relatives,  of  the  said  William  D.  Lyle,  de- 
ceased, and  that  they  are  the  only  next  of  kin  and  blood 
relatives  livins:  of  the  said  William  D.  Lyle,  deceased." 
Thcsse  instruct  ions  are  complained  of  by  the  petitioners, 
and  we  think  justly  so.     There  was  but  one  substantial 
(piestion   to  be  determined   by  the  jury,   and  that*  was 
whether  the  William  D.  Lyall  who  was  the  relative  of  these 
petitioners,  and  who  left  Dundee,  Scotland,  many  years 
aj^o,  was  the  same  person  as  the  decedent,  William  D. 
Lvle.    The  petitioners  established  satisfactorilv  that  their 
relative,  William  D.  Lyall,  left  Scotland  and  came  to  this 
countrv  about  the  time  of  the  commencement  of  our  civil 
war,  and  that  thev  are  his  next  of  kin  and  would  be  en- 
titled  to  inherit  his  property  upon  his  decease.     The  evi- 
dence shows  that  the  Lyall  family  of  Dundee,  Scotland, 
were  not  particular  as  to  the  spelling  of  their  family  name, 
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vidence  that  it  was  soinetiines  8|)e11ed  Lyall, 
le  and  sometimes  Lyel,  and  tliat,  even  in  t)ie 
'you  can  see  the  oaiue  spelled  tliere  differ- 
mie  race  of  Lyalls."  It  was  sufficient  if  the 
shown  by  a  preponderance  of  tlie  evidence 
e  the  only  next  of  kin  to  the  decedent;  and 
sDi,  in  addition  to  that,  to  jirove  that  they 
blood  relatives  living  was  en-oneous.  The 
for  the  jury  was  whether  the  decedent  was 
m  D.  Lyall,  shown  by  the  evidence  to  he  the 
e  petitioners. 

inistrator  contends  that  under  the  evidence 
lO  other  verdict  could  be  sustained  than  the 
■red.  The  evidence  is  without  contradic- 
v»«ii  iiini,  iin.-i*e  petitioners  are  next  of  kin  to  William  T>. 
Lyall,  formerly  of  Dundee,  Scotland;  that  lie  left  no  other 
heirs  to  inherit  his  property  to  the  exclusion  of  the  iwti- 
tloncrs ;  that  as  a  boy  he  joined  the  British  army,  and  that 
he  probably  deserted  and  came  to  this  country.  It  re- 
mained (or  the  petitioners  to  prove  his  identity  with  this 
decedent.  This  seems  to  be  the  only  question  that  the 
court  should  have  submitted  to  the  jury.  If  the  decedent 
was  in  fact  the  William  D.  Lyall  described  in  these  dexMisi- 
tions,  the  petitioners  are  his  next  of  kin  and  entitled  to 
inherit  bis  proi>erty.  The  difference  in  the  spelling  of  the 
name,  and  the  statements  of  decedent  as  to  the  place  of 
his  birth,  and  as  to  his  relatives,  would,  of  course,  be  con- 
sidered by  the  jury,  but  these  facts  should  be  considered 
in  the  light  of  the  circumstances  tliat  tlie  name  was  writ- 
ten in  different  ways  by  the  Dundee  family,  and  that  the 
evidence  tends  to  show  that  tlie  decedent  liad  a  motive  for 
concealing  his  identity,  as  well  as  other  eircnmsfances 
disclosed  by  the  evidence.  The  photograiih  found  among 
the  personal  effects  of  decedent  was  found  by  Mr.  Christie 
to  be  the  photograph  of  William  D.  Lyall  of  Dundee,  with 
whom  the  witness  had  played  in  bis  boyhood  and  with 
whom  he  was  very  familiar.  This  witnes.<j  also  identifietl 
positively  the  two  other  persons  shown  in  the  photograpli. 


774  NEHKASKA  REPORTS.  [Vor.nS 


Zancanella  v.  Omaba  &  C.  B.  Street  9.  Co. 


The  photograph  bore  an  imprint  which  showed  that  it  was 
made  in  Dundee,  Scotland,  at  the  gallery  where  other  pho- 
tographs of  the  Lyall  family  were  made,  and  the  evidence 
shows  that  it  must  have  been  made  many  years  ag;>.  There 
are  other  circumstances  in  the  case  tending  to  show  the 
identity  of  the  decedent  as  the  William  I).  Lyall  of  the 
photograph.  The  petitioners  insist  that  the  evidence  of 
identity  is  so  strong  that  we  ought  to  dispose  of  the  matter 
by  directing  a  judgment  in  their  favor.  The  trial  court 
excluded  important  evidence,  and  we  do  not  feel  justified 
in  disposing  of  the  case  upon  the  evidence  before  us. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed. 

Hamer.  J.,  not  sitting. 


Froti^nato  Zancanetxa,  appellee,  v.  Omaha  &  Coi'ncil 
Bluffs  Street  Railway  Company,  appellant. 

Filed  May  17,  1913.     No.  17.213. 

1.  Street  Railways:    Action  for  Personal  Injury:    ADMTfisiBn.rrY  op 

Evidence.  The  plaintiff  testified  that,  as  he  attempted  to  cross 
the  track  of  the  street  car,  he  was  struck  and  knocked  down  by 
a  passing  car;  he  did  not  see  the  car  until  it  struck  him;  while 
the  car  was  passing  he  could  see  that  it  was  running  at  from  25 
to  35  miles  an  hour.  Held,  That,  while  his  evidence  was  not 
competent  for  the  purpose  of  determining  the  exact  speed  cf  the 
car,  it  was  properly  admitted  as  tending  to  support  the  allegation 
that  the  person  in  charge  of  the  approaching  car  failed  to  reduce 
its  speed  and  advance  slowly  while  passing  another  car. 

2.  :    :    :    Photographs.     Photographs  showing  the 

location  of  the  alleged  accident  and  the  condition  of  the  street 
and  surroundings  are  not  necessarily  to  be  excluded  from  the 
evidence  merely  because  the  situation  is  capable  of  verbal  de- 
scription. 

3. :    :    Negligence:    Instructions.     The  plaintiff  testified 

that  after  he  had  alighted  at  a  street  crossing  on  the  west  side 
of  the  south-bound  street  car,  intending  to  go  west  on  the  street. 
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ho  changed  his  mind,  and  started  to  go  east  across  the  parallel 
trac):,  and  was  struck  by  a  passing  car.  Held,  That  it  was  erro- 
neous to  submit  to  the  jury  the  question  whether  the  conductor 
was  negligent  in  not  warning  him  of  danger  in  crossing  the  par- 
allel track,  there  being  no  evidence  that  the  conductor  knew  that 
he  intended  to  cross  the  track,  or  knew  before  he  alighted  from 
the  car  that  another  car  was  approaching. 

4.  :    :   :    Evidence.    Under  such  circumstances,  the 

testimony  of  the  plaintiff  that  he  did  not  see  or  hear  the  ap- 
proaching car  is  not  sufficient  to  prove  the  allegation  of  his  peti- 
tion that  there  was  no  headlight  on  the  approaching  car,  nor  any 
bell  sounded  as  it  approached. 

5.  Appeal:   iNSTRtirTioNS.     It  is  erroneous  to  submit  to  the  Jury  issues 

upon  which  there  is  no  evidence. 

Appeal  from  the  district  court  for  Douglas  county: 
Howard  Kennedy,  Judge.    Reversed. 

John  Lee  Webster  and  W.  J.  ConneU,  for  appellant. 

George  W.  Cooper  and  T,  TV.  Blackhurn.  contra. 

Sedgwick,  J. 

Between  10  and  11  o'clock  on  the  evening  of  July  14, 
1909,  the  plaintiff  became  a  pas8<^nger  on  one  of  the  de- 
fendant's cars  at  Farnam  street  in  Omaha,  He  infonned 
the  conductor  that  he  wanted  to  leave  the  car  at  G  street 
in  South  Omaha.  When  they  reached  6  street,  the  con- 
ductor notified  him,  and  he  left  the  car.  Early  the  next 
morning  he  was  f(mnd  unconscicms  some  distance  beyond 
the  crossing  at  G  street.  His  foot  was  crushed  so  that 
his  left  leg  was  necessarily  amputated  below  the  knee,  and 
he  had  suffered  other  injuries.  He  brought  tliis  action 
against  the  defendant  in  the  district  court  for  Douglas 
county,  alleging  that  the  defendant's  negligence  was  the 
cause  of  his  injuries.  The  trial  resulted  in  a  verdict  and 
judgment  in  his  favor,  and  the  defendant  has  appealed. 

The  defendant  contends  that  the  evidence  is  entirely 
insufficient  to  support  the  verdict;  that  there  was  failure 
of  evidence  to  show  negligence  on  the  part  of  the  defend- 
ant; that  the  evidence  does  not  satisfactorily  show  that 
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the  injury  was  caused  by  the  defendant's  car,  and,  if  it 
was  s<i  caused,  it  was  occasioned  by  the  plaintilTs  uA\n 
negligence;  and  that  the  court  erred  in  submitting  varitms 
questions  to  tlie  jury  of  which  there  was  no  evidence,  and 
in  refusing  instructions  offered  by  the  defendant.  The 
plaintiff's  case  depends  almost  entirely  upon  his  own  evi- 
dence. He  testified  that  he  was  going  to  South  Omaha  to 
spend  the  night  with  his  friend,  Jim  Canadella;  his  friend 
lived  on  G  street,  west  from  the  street  car  track  about  two 
blocks;  that  he  and  his  friend  are  Austrians,  and  the  plain- 
tiff is  unfamiliar  with  the  English  language.  He  appears 
in  that  respect  to  be  somewhat  embarrassed  in  giving  his 
testimony.  He  says  that,  when  the  conductor  stopped  the 
car  at  G  stn^t,  he  got  off  from  the  car,  and  passed  towards 
the  back  end  of  the  car,  and  the  car  went  on.  It  was  a 
very  dark  and  stormy  night,  and  there  were  no  lights  there, 
and  he  had  forgotten  the  street  number  of  his  friend's 
residence,  and,  seeing  a  light  at  some  distance  to  the  east, 
he  started  at  once  aci-oss  the  parallel  traifk ;  that  he  looked 
both  north  and  soutli,  and  saw  notliing,  and  just  as  he 
stepi)ed  upcm  the  other  track  a  north-bound  car  struck 
liim,  knocked  liim  dow^n  and  passed  over  his  foot.  He  then 
saw  by  the  light  in  the  car  that  the  car  was  running  at 
from  25  to  35  miles  an  hour.  The  defendant  objected  to 
tliis  testimony  in  regard  to  the  speed  of  the  car,  and  there 
is  much  discussion  of  this  objection  in  the  briefs  upon  the 
part  of  both  the  plaintiff  and  defendant. 

It  seems  clear  that  the  plaintiff  did  not  sliow  himself 
competent,  under  the  circumstances,  to  testify  with  any 
degree  of  accuracy  as  to  the  rate  of  siK*ed  of  the  car.  He 
did  not  see  the  cnr  until  after  he  w^as  hurt,  and  was  then 
lying  upon  tlie  ground  in  his  injured  condition,  and  but 
a  few  feet  from  the  car  that  was  passing.  The  evidence, 
however,  sliows  that  there  is  a  wholesome  and  necessary 
rule  of  the  comi)any  that,  when  a  car  is  approaching  an- 
other car  of  the  company  that  has  come  from  an  opposite 
direction  and  stopped  to  receive  or  land  a  passenger,  the 
speed  of  the  approaching  car  must  be  reduced,  and  such 
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must  advance  slowly  until  it  lias  passed,  and  ready  to 
p  immediately  it  necessary  to  avoid  injuring  any  por- 

getting  off  or  on,  or  perK^tns  or  vehicles  who  may  be 
ssing  the  street.  If  this  rule  was  violated  the  company 
i  neglitjent;  and,  while  the  evidence  of  the  plaintiff  was 
illy  !iiade(]uate  to  establish  to  any  defirce  of  accuracy 

exact  rate  of  speed  of  the  approaching  car,  yet  it  is 

so  clear  that  the  jury  might  not  find  from  this  evi- 
ice  that  the  jwrson  in  control  of  tliis^ar  failed  to  reduce 
speed  nnd  advance  slowly  ready  to  §top  immediately  if 
essary,  as  the  rule  rciiuired.  It  is  true  that  the  con- 
tor  of  the  car  which  the  plaintiff  had  left  teslilicd  that 
other  car  was  passing  at  the  time,  and  there  are  cir- 
istances  that  seem  to  corroborate  this  testimony  of  the 
ductor;  but  we  cannot  see  that  the  court  erred  in  sub- 
ting  the  consideration  of  this  conflicting  evide&ce  to 

jury.  This  evidence,  then,  was  competent  for  tlie 
■poses  indicated,  and  the  court  did  not  err  in  so  re- 
ding it. 

'he  petition  contained  several  allegations  of  negligence 
the  part  of  defendant.     That,  when  the  south-bound 

stojiped  at  the  intersection  to  permit  the  plaintiff  to 
rbt.  the  northbound  car  ap])roached  and  ran  over  said 
3*Rection  at  a  high  and  dangerous  rate  of  speed:  that 
re  M'as  no  headlight  on  the  north-bound  car;  that  the 
I  was  not  sfiundcd;  that  the  man  in  charge  of  the  car 
ed  to  keep  a  sharp  lookout  or  be  prepared  to  stop  the 
;  and  that  the  conductor  on  the  south-bonnd  car  negli- 
tly  failed  to  warn  plaintiff  of  danger  from  the  ap- 
aching  ear  on  the  parallel  track. 

'he  defendant  offered  in  evidence  four  several  photo- 
phs  rtt  the  location  where  tlie  accident  is  supposed  to 
e  occurred.  These  were  received  by  the  court,  but 
irwards.  upon  motion  of  the  plaintiff,  were  stricken 
n  the  recoi-d.  The  ruling  of  the  court  in  striking  these 
itograpbs  from  the  record  is  assigned  as  erroneous. 
;  photographs  show  the  location  of  the  tracks,  the  con- 
on  of  the  street  on  each  side  of  the  track,  the  location 
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of  tlie  lMii](liu<;s  and  other  Kiiiiilar  uiattei*s,  ami  w«*  do  nut 
s<*(»  how  thev  <'ould  have  niisUnl  the  jurv  in  anv  wav.  The 
plaintiff  havs  that  *'pliotojrraphs  are  not  generally  jmItiiis- 

Hihle  wliere  the  situation  tliev  are  intended  to  illiistratt-  is 

• 

cajiahle  of  verbal  deKeription,"  and  undonhte<lly  some 
courts  have  applinl  8n<*h  a  rule,  but  they  are  in  tlie  minor- 
ity, and  that  is  not  the  rule  in  this  state.  Carltson  c, 
Hrnton.  m  Xeb.  480.  In  Omah^  8.  R.  Co.  r.  BecHon.  Sfi 
Neb.  3(»1,  rpioting  from  Thompson  on  Trials,  it  was  said: 
*^\Vhere  an  inspection  of  the  premises  is  pri»|H*r,  but  im- 
praeticable  or  ini]»ossible,  a  photographic  view  of  it  is 
admissible"  ft  was  not  intended  to  say  that  photogrnphs 
could  not  be  received  under  any  other  circumstances.  The 
admissicm  of  this  <»vidence  \^  largely  within  the  disc*retion 
of  the  trial  court,  depending  upon  the  circumstances  and 
the  condition  of  the  evidence,  and  this  evidence  is  not  of 
so  much  im]>ortance  in  this  case  that  the  error  in  exclud- 
intr  it  would  necessarily  require  a  reversal. 

During  the  trial  of  the  case,  the  plaintiff  was  permitted 
to  amend  his  petition  by  inserting  the  allegation  "that, 
u(»twithstauding  it  was  dark  and  stonny,  the  conductor  of 
the  car  on  which  plaintiff  was  a  passenger  negligently 
failed  and  omitted  to  warn  plaintiff  before  he  left  the  car, 
or  at  any  time,  of  danger  from  an  approjiching  car  on  the 
parallel  or  otlM»r  tracks.''  The  court  submitted  this  ques- 
tion to  the  jury  in  the  instructions.  The  defendant  insists 
that  there  was  no  evidence  before  the  jury  justifying  the 
snhmissicm  of  this  (question,  and  we  have  not  found  in  the 
abstract  sufficient  evidence  to  justify  it. 

The  condition  of  the  plaintiff  is  indeed  unfortunate.  A 
laboring  man  in  a  strange  country;  he  has  lost  his  limb 
and  has  bec^n  otherwise  injured  so  as  to  greatly  affect,  if 
not  (b^stroy,  his  ability  to  supjdy  himself  with  the  necessi- 
ties of  life.  The  jurv  might  naturally  think  that  there 
ought  to  be  some  remedy  for  him,  but  the  defendant  com- 
pany cannot  be  required  to  provide  for  all  who  may  use 
tluMr  cars  and  meet  with  accidents  to  their  injury.  Un- 
less it  is  affinnatively  proved  that  the  company  or  its  em- 
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Iuvf('»  were  jniilty  of  Etome  negligent  net  wliicli  was  tlie 
foxiiiiiilc  fjiiiKp  of  tlie  injury,  it  is  not  Miihie.  If  society 
I  general  owes  a  dnty  to  one  so  injui-ed,  it  eimnot  sliift 
lilt  (Inty  uj>on  one  not  at  fault.  There  Keeiiis  to  be  no 
Kj^Kibie  tlieor>-  under  this  evidence  upon  wJiieli  to  charge 
I'gligence  npon  the  defendant  company,  unless  it  could 
E"  found  tliat  while  the  south-bound  car,  upon  which  the 
laiiitifT  was  a  passenger,  was  stJinding  for  tlie  plaintiff 
I  aligiit  therefrom,  the- north -bound  car  upon  the  parallel 
•ack  passed  it,  and  failed  to  reduce  8pee<i  iiiid  advance 
owly,  ready  to  stop  immediately  if  necessary,  and  that 
lis  neglect  was  the  proximate  cause  of  the  injury.  There 
I  no  affirmative  evidence  from  which  it  coitld  Ik"  found 
mt  there  was  no  headlight  on  the  approaching  car,  or 
>und  of  bell.  These  matters  were  not  mentioned  by  the 
itness.  He  testified  that  he  did  not  see  or  hear  the  car, 
nd  that  he  looked  and  listened.  There  is  evidence  that  lie 
'as  in  a  stupor  or  sleep  from  Omaha  to  the  place  of  the 
pcident,  and  that  the  conductor  anuised  him  at  Ci  street, 
'he  car  was  an  open  one  and  so  well  lighted  that  he  saw 
'le  lights  until  it  was  a  I)Iock  distant  after  it  passed  him. 
L  car  running  at  the  rate  he  wiys  this  car  did  must  have 
lade  sufficient  noise  to  be  heard  by  a  careful  listener 
efore  it  struck  him.  The  other  car,  he  says,  was  between 
im  and  the  approaching  car  until  it  began  to  move  .«I(iwly 
list  before  the  car  struclj  Iiim.  This  might  have  distracted 
is  atjention.  if  indeed  he  tried  to  give  attention,  and  bis 
tatenient  that  he  did  not  see  or  hear  the  car  tends  as 
trongly  to  show  the  degree  of  care  tliat  he  u.^ed,  as  it 
oes  to  show  that  there  was  no  sound  or  light  to  attract  his 
ttention.  It  does  not  amount  to  affirmative  evidence  of 
egligcuce  in  failing  to  show  a  head  light  or  sound  the 
ell. 

Likewise,  there  was  no  evidence  of  negligence  in  fjnling 
ft  warn  him  of  danger.  He  alighted  from  the  west  side 
f  th^  car  in  a  paved  street.  The  parallel  trat  k  wjis  im  tlie 
ther  side  of  the  car.  Two  witnesses  testified  .t'lat  after 
lightiog  from  the  car  he  went  west  nearly,  if  not  quite,  to 
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the  sidewalk.  He  denies  this,  and  says  he  went  north 
along  the  side  of  the  car.  He  says  that  he  int^^iided  to  go 
west  on  G  street,  until  after  he  left  the  car,  when  he  saw 
a  light  to  the  east  and  concluded  to  go  in  that  direction. 
There  is  no  evidence  of  any  indication  before  he  left  the 
car  of  intention  on  his  part  to  cross  the  i)arallel  track. 
He  alighted  from  the  car  in  safety  and  in  a  safe  place. 
There  was  no  danger  known  to  the  conductor,  and  not 
known  to  the  plaintiff.  It  is  said  in  plaintiff's  brief  that^ 
conceding  the  plaintiff's  intoxicated  condition  (there  was 
some  evidence  tending  to  show  that  he  was  intoxicated), 
"the  presumption  would  be  that  he  would  go  into  a  place 
of  danger."  This  might  call  for  a  general  warning  that 
he  was  unfit  to  care  for  himself,  but  would  not  enable  the 
conductor  to  foresee  what  dangers  he  might  run  into.  It 
was  not  negligence  to  fail  to  tell  him  not  to  go  around  the 
car  from  which  he  was  alighting  without  looking  and 
listening  for  a  passing  car.  The  plaintiff's  danger  was 
not  increased  by  such  failure  on  the  part  of  the  conductor, 
for  the  plaintiff  by  his  own  statement  knew  that  lie  must  j 

be  careful,  and  must  look  and  listen,  which  he  did,  and 
which  was  all  that  the  conductor  could  have  suggested. 
There  is  no  evidence  that  the  conductor  knew  that  another 
car  was  approaching;  he  could  not  therefore  warn  him  of 
that  fact. 

The  form  and  language  of  the  instruction  given  by  the 
court  are  above  criticism.  The  issues  that  they  present 
are  well  and  carefully  presented,  but  there  was  no  evidence  • 

to  support  them,  with  possibly  the  one  exception  which  \ 

we  have  indicated.  The  trial  court  should,  as  far  as  pos- 
sible, eliminate  all  superfluous  matters,  and  submit  to  the 
jury  only  the  controverted  questions  of  fact  upon  which 
their  verdict  must  depend.  To  submit  to  the  jury  mat- 
ters not  in  issue,  or  to  submit  issues  that  are  so  wholly 
unsupported  upon  the  one  side  or  so  conclusively  estab- 
lished upon  the  other  that  reasonable  minds  could  not 
differ  with  regard  to  them,  is  erroneous. 

Putting  these  unsupported  questions  before  the  jurj'  was 


■ 
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manifestly  misleading  and  requires  a  reversal  of  the  judg- 
ment. 

Beyersed  and  remanded. 

Beese^  C.  J.,  Barnes  and  Fawcett,  JJ.,  concur. 

Letton,  Bose  and  Hamer,  JJ.,  not  sitting. 


George  D.  Darling,  appellant,  v.  Anna  Kipp,  appbllbb. 

Filed  Mat  17,  1913.    No.  17,214. 

Sales:  Action  for  Pkicb:  Defense:  Public  Policy.  It  is  not  a  de- 
fense to  an  action  to  recover  the  price  of  goods  sold  that  the 
vendor  knew  that  the  purchaser  was  conducting  an  illegal  busi- 
ness, when  it  is  no  part  of  the  contract  that  the  goods  shall  be 
used  for  such  illegal  purpose,  and  the  vendor  has  done  no  act 
in  aid  or  furtherance  of  the  unlawful  design. 

Appeal  from  the  district  court  for  Box  Butte  county: 
Jainies  J.  Harrington,  Jitdge.    Reversed, 

E,  n.  Boyd  and  (7.  (7.  Barker,  for  appellant. 

William  Mitchell ,  contra. 

Sedgwick,  J. 

This  action  was  brought  to  recover  the  alleged  purchase 
price  of  one  piano,  one  music  roll,  and  a  roll  of  carpet 
felt.  Upon  trial  in  the  district  court  for  Box  Butte  county, 
the  court  instructed  the  jury  to  find  a  verdict  for  the  de- 
fendant, and  the  plaintiff  has  appealed. 

There  was  a  written  contract  between  the  plaintiff  and 
defendant,  in  which  it  was  recited  that  the  piano  was 
leased  by  the  plaintiff  to  the  defendant,  but  the  contract 
is,  in  substance,  a  contract  of  conditional  sale,  and  not  of 
lease.  It  provides  that  the  defendant  should  pay  |25  a 
month  until  the  sum  of  f650  was  paid  for  the  piano,  and 
that  until  that  amount  was  paid  the  title  should  remain 
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iu  the  plaintitT.  It  was  provided  that  the  defendant  might 
in\y  the  amount  with  inteivst  at  any  time.  Aft^^r  several 
l)ayments  had  In^en  made  the  property  was  destroyed  by 
fire.  The  contract,  however,  contained  an  agreement  tliat 
the  def(»«(lant  should  keep  the  property  insured  for  the 
benefit  of  tlie  plaintiff,  and  this  agreement  was  not  ful- 
filled on  tlie  jKirt  of  the  defendant;  no  insurance  having 
l)een  obtained  on  the  property. 

The  defense  was  that,  at  the  time  the  contract  was  made, 
th(»  d(»fendant  "was  running  a  house  of  prostitution,"  and 
that  the  phiintitT  knew  that  fact,  and  that  the  contract  was 
therefore  contrary  to  public  policy  and  not  enforceable. 
Tlie  i>bnntitT,  upon  cross-examination,  testified  that  he 
kui'w  that  the  defendant  was  conducting  a  house  of  pros- 
ti<iiti(m;  that  he  delivered  the  piano  at  her  house;  that  he 
kiuMv  tliat  sh(^  was  going  to  use  it  in  her  house  of  prostitu- 
tion; tha"^  it  remained  in  her  house  nntil  it  was  destroyed 
by  fire.  The  plaintiff  was  a  retail  dealer  in  furniture  at 
Alliance.  He  sold  these  articles  in  the  regular  course  of 
his  business.  He  had  no  interest  in  the  defendant's  busi- 
ness and  was  in  no  wav  connected  with  it.  There  seems 
to  he  no  reason  for  holding  him  resp<msible  for  her  busi- 
n(»ss,  any  more  than  one  who  should  sell  her  groceries, 
fu(»l,  wearing  apparel,  or  any  such  like  articles.  Under 
such  circumstances,  he  is  not  purticeps  criminis,  and  was 
(  ntitled  to  recover  for  the  goods  sold:  This  was  deter- 
mined in  this  state  in  an  early  case,  Kittle  v,  De  Lamater, 
;5  Nel».  825.  ]\lr.  Justice  Gantt,  speaking  for  this  court, 
(] noted  with  approval  from  Tracy  t\  Tdhuufje,  14  N.  Y. 
1()2,  17(i,  "I  consider  it  as  entirely  settled  by  the  authori- 
ties that  it  is  no  defense  to  an  action  brought  to  recover 
the  price  of  goods  sold,  that  the  vendor  knew  that  they 
were  boiit»lit  for  an  illegal  purpose,"  and  pointed  out  that 
it  is  only  in  case  *^it  is  made  a  part  of  the  contract  that 
the  goods  shall  be  used  for  such  illegal  purpose,  or  if  the 
vendor  has  done  some  act  in  aid  or  furtherance  of  the  un- 
l.iwful  (lesion,  (that)  there  cannot  be  a  recovery."  In  the 
same  case,  ui)on  another  hearing,  4  Neb.  426,  it  was  held 
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Sedgwick,  J. 

Don  McLeod  and  John  McLeod  were  engaged  in  general 
real  estate  business,  and  contracted  with  the  plaintiff  to 
assist  them  in  the  sale  of  lands.  The  contract  between 
them  was  in  writing,  and  provided  that  the  plaintiff 
should  be  paid  $1  an  acre  for  all  lands  sold  by  the  McLeods 
through  him  for  cash.  The  contract  contained  the  fol- 
lowing provision :  "It  is  expressly  understood  and  agreed 
that  if  first  party  shall  not  accompany,  or  arrange  with 
general  agent,  J.  McLeod,  to  accompany  the  party  to  whom 
any  land  is  sold  or  with  whom  any  trade  is  made,  that  he 
shall  receive  but  one-half  of  the  commission  above  men- 
tioned." The  plaintiff  found  a  purchaser  for  640  acres  of 
land,  and  after  the  deal  was  consummated  demanded  his 
commission,  |1  an  acre,  $640.  He  brought  this  action  in 
the  county  court  of  Merrick  county  to  recover  that  amount, 
and  the  dofendants  paid  ??320  thereon,  and  answered  that 
the  plaintiff  was  not  entitled  to  more  than  50  cents  an  acre 
because  the  plaintiff  did  not  accompany  the  purchaser  to 
examine  the  land  in  making  the  contract  of  purchase.  The 
j)laintiff  replied  that  he  arranged  with  one  Overton,  who 
was  the  general  agent  of  the  defendants,  and  each  of  them, 
to  accompany  the  prospective  purchaser  to  the  land  "as 
and  in  the  place  of  the  said  defendant  J.  ilcLeod,  under 
the  terms  and  agreements  aforesaid,"  and  that  the  said 
Overton  did  acconi]  any  the  purchaser. 

Upon  tlie  trial  in  the  district  court  for  Merrick  county, 
tlie  court  instructed  the  jury:    "There  are  only  two  ques- 
tions for  you  to  determine  in  this  case  under  the  plead- 
ings filed,  viz.:   (1)   Did  the  plaintiff  arrange  with  B.  J.  \ 
Overton  to  accompany  the  purchaser  of  this  tract  of  land? 
(2)   If  he  did,  was  ^Ir.  Overttm  authorized  to  make  such 
an  arrnn.t!:(^ment?     To  entitle  the  plaintiff  to  recover  you             j 
must  find  both  of  these  qii(\^tions  in  favor  of  the  plaintiff.             ■ 
And  tlie  burden  is  ui)on  the  plaintiff  to  satisfy  you  by  a             j 
l)rei)onderance  of  the  evidence  that  he  made  such  an  ar- 
rnniii^nient.    ♦    *    *    jf  upon  either  of  these  questions  the 
evidence  is  (mcmiIv  balanced,  or  if  it  preponderates  in  favor 
of  the  defei]d;nit^%  your  verdiet  shall  be  for  the  defendants.'* 


f 
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The  defendants  insist  that  the  instruction  is  erroneous; 
that  Overton  had  no  authority  to  alter  or  vary  the  terms 
of  the  written  contract  between  the  parties,  and,  as  the 
plaintiff  did  not  comply  with  the  terms  of  the  contract  by 
accompanying  the  proposed  purchaser  to  the  land,  he 
could  not  recover  more  than  the  50  cents  an  acre  for  the 
land  sold.  The  evidence  shows  that  Overton  was,  in  gen- 
eral, acting  as  the  ^igent  for  the  defendants,  and  the 
plaintiff  testified  that,  while  he  was  negotiating  with  the 
purchaser  for  the  sale  of  the  lands  in  question,  Overton 
told  him  that  it  would  not  be  necessary  for  him  to  accom- 
pany the  purchaser,  and  that  other  arrangements  would 
be  made,  and  that  the  plaintiff  would  be  entitled  to  his 
full  commission  as  though  he  had  accompanied  the  pur- 
chaser. This  was  denied  by  Overton,  but  it  presented  an 
issue  of  fact  for  the  jury  to  determine.  It  appears  that 
the  plaintiff  had  correspondence  with  John  McLeod  in 
regard  to  the  matter,  and,  among  other  things,  McLeod 
wrote  the  plaintiff  in  that  connection :  'Ton  understand 
that  the  terms  of  the  contract  require  you  to  accompany 
the  men,  but,  if  you  had  an  agreement  with  Mr.  Overton, 
all  we  need  to  understand  is  what  the  agreement  was  and 
you  will  receive  credit  for  your  commission."  There  is 
other  evidence  in  the  record  tending  to  show  that  Over- 
ton was  acting  as  the  agent  for  McLeod,  and  that  an  ar- 
rangement with  Overton  to  accompany  the  purchaser  was 
in  effect  an  arrangement  with  his  principal,  McLeod ;  and, 
while  the  evidence  is  somewhat  conflicting  upon  this  point, 
there  is  no  doubt  that  the  court  was  correct  in  submitting 
this  question  of  fact  to  the  jury.  The  instruction  given 
fairly  presented  the  question,  and  there  appears  to  be 
nothing  in  the  instructions  inconsistent  with  this  view. 
The  verdict  of  the  jury  therefore  must  control. 

The  judgment  of  the  district  court  is 

Affirmed. 

Reese,  C.  J.,  Barnes  and  Fawcbtt,  J  J.,  concur. 

Letton,  Rose  and  Hamer,  JJ.,  not  sitting. 
53 
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IIenky  W.  O'Neill  et  al.,  appellants,  v.  Jacob  F. 

Le.\mer  et  al.,  appeixees. 

Filed  Mat  17,  1913.     Na  17,695. 

1.  I>ralnagc   Districta:    Orgaxtzatio??:     TxjtycTiox.     When   the   peti- 

tion filed  for  the  formation  of  a  drainagre  district,  under  article 
IV.  ch.  89,  Comp.  St.  1909.  and  the  proceedings  thereunder  are 
sufBclent  to  give  the  district  court  jurisdiction  of  the  subject 
matter,  and  an  order  is  entered  therein  declaring  the  organiza- 
tion a  public  corporation  of  this  state,  as  provided  in  the  third 
section  of  that  act,  the  supervisors  of  the  district,  duly  elected, 
cannot  be  enjoined  from  proceeding  with  the  work  for  which  the 
district  was  organized  on  the  ground  of  irregularities  in  the  or- 
ganization thereof. 

2.  :    Pi'BMc  CoRPt>KATioN8.     A  drainage  district  organized  under 

article  IV,  ch.  89,  Comp.  St.  1909,  is  a  public  corporation. 

3.  Public  Corporations:    Okganizatiox :    CJoxbent  of  Public.     When  a 

public  corporation  is  organized  for  subordinate  governmental  pur- 
poses, such  as  a  village,  township,  city,  or  drainage  district,  it  is 
not  necessary  that  all  of  the  people  embraced  within  the  corporate 
limits  should  consent  to  incorporation.  The  legislature  has 
power  to  provide  for  such  incorporation  by  the  required  number 
of  inhabitants  and  property  owners  therein  without  tbe  unan- 
imous consent  of  alL 

4.  Drainage   Districts:     Right   of   EMfKEXT   Domain.     Condemnation 

proceedings  are  allowed  under  said  statute  (section  12)  when 
the  "board  of  supervisors  are  unable  to  agree  with  the  owners" 
of  the  property.  When  the  condemnation  proceedings  and  the 
work  thereunder  are  enjoined  on  the  ground  that  the  drainage 
district  has  no  legal  organization,  and  that  no  right  exists  to  take 
the  land  for  s\ich  purpose,  and  there  is  no  evidence  that  the 
plaintiffs  seeking  the  injunction  are,  or  ever  have  been,  willing  to 
grant  the  right  of  way  upon  any  terms,  it  sufficiently  appears  that 
the  parties  cannot  agree. 


5.  :     iNjmY   TO   Land:     Injunttton.      If   lands  not  taken  by 

the  condemnation  proceedings  are  damaged  by  the  improvement, 
the  law  provides  an  adequate  remedy.  The  owners  of  lands  so 
damaged  are  not  entitled  to  enjoin  the  prosecution  of  the  work 
on  the  sc\e  ground  that  the  damaged  lands  are  not  included  in 
the  condemnation   proceedings. 

6.  :     Lands    SriuK<T  to   Draixaoe  Act.     Under  the  statute  in 

question,   a   district   may   be   formed  for   the  purpose  of  having 


BY  TEKM,1913. 

KaillT.  LeBD«t. 


Etnds  "reclaimed  and  protected  tram  thd 
nage  or  otherwise."  Section  1.  To  pro- 
water  from  flowing  onto  swamp  lands  is 
om  the  effects  of  water  as  contemplated 

n:  DBAinAOE  District.  The  auperrlBora 
condemnation  "setting  forth  the  location 
Ight  of  way  needed,  and  describing  the 
ectlon  12.  If  a  petition  is  filed  In  county 
Ing  point  of  the  proposed  ditch  and  the 
ting  the  government  subdlvlalonB,  it  Is 
lat  regard  to  give  the  county  court  jurls- 
ippralsere,  and.  If  the  damages  assessed 
le  orders  of  the  court  thereon  are  not  ap- 
not  flubject  to  collateral  attack  on  the 
of  the  ditch  is  not  sufficiently  set  foith 


(trict  court  for  Dakota   county: 
Affirmed. 


D.  Tyler  and  Wtlliwm  L.  Dowling, 
/.  Evans,  contra. 


other  citizens  of  Dakota  county 
)urt  for  tliat  county  to  orgnnize  a 
the  provisions  of  nrticle  IV,  ch. 
;  court  made  the  order  organizing 
:itle  "Drainage  District  Xo.  2  of 
a."  Afterwards,  these  defendants 
jrs  of  the  district,  and  hepan  con- 
in  the  county  court  nf  Dakota 
t  of  way  to  tlieir  drainage  canal 
intifTs.  The  plaintiffs  then  began 
:t  court  for  Dakota  county  to  en- 
II  proceeding  further  to  construct 
ntiff's  land.  I'pon  triiil,  tlie  court 
plaintiff    Elizabeth    Leahy,    and 
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nj^ainst  the  plaintiffs  O'Neill  and  Heffernan,  and  entered 
a  decree  disnolving  the  temporary  injunction  as  to  the  last 
two  named  plaintiffs,  and  the  plaintiffs  O'Neill  and  Hef- 
feruan  have  appealed. 

The  pleadings  are  lengthy  and  involved,  and,  so  far  as 
we  can  see,  contain  considerable  unnecessary  iind  imma- 
terial matter.  A  large  number  of  questions  are  presented 
and  discussed  at  length  by  the  appellants,  but  we  feel  con- 
strained to  ccmtine  our  discussion  to  the  more  important 
ones. 

The  plaintiffs  contend  that  the  drainage  district  was  not 
regularly  organiz(Ml,  and  s(»em  to  insist  that  the  proceed- 
ings were  so  defective  that  the  court  was  without  jurisdic- 
tion, and  tiie  district  is  not  even  a  de.  facto  corjxiration. 
Th(»  objecticms  sugg(^st(Hl,  however,  relate  to  supposed  de- 
f(Mts  in  serving  of  notice  on  s(une  of  the  parties  interested 
in  the  formation  of  the  district,  and  other  similar  matters, 
none  of  wliicli  is  of  sufficient  importance  to  affect  the 
jnrisdicti(m  of  the  court  or  subject  its  judgment  to  this 
colIat(*ral  attack. 

The  objection  that  ilie  order  incorporating  the  district 
was  erron(M)us  because  S(mie  of  the  property  included  in 
tlie  distiict  was  not  sufficiently  described  might  have  been 
raised  u])on  the  hearing  of  the  ])etition  for  the  formation 
of  tin*  district,  and  upon  a])peal  from  the  order,  but  cannot 
be  insisted  upon  in  this  collateral  proceeding. 

Another  contention  of  the  plaintiffs  is  that,  under  our 
statute,  a  drainage  district  is  not  a  public  corporation,  and 
that  the  attein])t  to  give  it  the  power  of  eminent  domain 
is  unconstituticmal.  The  argument  upon  this  point  is  in- 
teresting; bnt  in  view  of  the  fact  that  this  question  has 
heretofi^'e  been  fullv  considered  bv  this  court  and  deter- 
mined  adversely  to  the  contention  of  tlie  plaintiffs,  and 
that  the  legislature  has  from  time  to  time  for  many  years 
past  estal)lished  and  declared  a  public  policy  which  is  in- 
consistent w^ith  the  view  that  these  organizations  are 
purely  private  corporations,  and  in  view  of  the  fact  that 
other  questions  presented   in   this  case  are   not  so   well 
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jettled  and  will  require  somewhat  lengthy  discuseion,  we 
io  not  consider  it  advisable  to  review  the  grounds  of  onr 
'orraer  decision.  Neat  v.  Vansickle,  72  Neb.  105 ;  Barnes 
■?.  Minor,  80  Neb.  189;  State  v.  Hanson,  SQ  Neb.  724; 
Drainage  District  ??o,  1  v.  RicJiardson  County,  86  Neb. 
355,  365. 

The  plaintiffs  conti'nd  that  it  is  not  within  the  power 
of  the  legislature  to  authorize  a  portion  of  the  property 
owners  in  a  proposed  drainage  district  to  force  others  in 
the  district  to  consent  to  the  incorporation  and  to  "bear 
the  burden  and  liability  of  such  an  organization,"  No 
authorities  are  cited  upon  this  proposition,  and  we  doubt 
whether  any  can  be  found.  The  same  objection  would 
apply  to  the  organization  of  counties,  townships,  villages, 
and  other  similar  subordinate  public  corporations. 

It  was  also  objected  tliat  there  was  no  lawful  attempt 
by  the  drainage  district  to  agree  with  the  plaintiffs  as  to  a 
right  of  way  over  tlieir  lands  before  beginning  tlie  con- 
demnation proceedings.  One  of  the  parties  interested  in 
this  land  testified  tliat  the  attorney  for  tlie  district  offered 
$150  an  acre  for  the  land  appropriated,  and  "I  don't  think 
I  accepted  it;  T  think  I  said  I  could  not  accept  it.  I  don't 
remember  what  I  said."  It  appears  from  the  plaintiffs' 
petition  and  the  evidence  that  the  officers  of  the  district 
were  made  to  understand  that  these  plaintiffs  resisted  the 
right  of  the  district  to  purcliaae  a  right  of  vcay  across  the 
land.  None  of  the  (larties  interested  testified  that  they 
were  ready  and  willing  to  grant  a  riglit  of  way.  The  ap- 
praisers appointed  by  the  county  court  fixed  the  amount 
of  the  condemnation  money,  and  there  is  no  serious  ob- 
jection to  the  amount  so  fixed  as  unjust  or  unreasonalile. 
The  briefs  of  the  plaintiffs  do  not  refer  to  any  evideni'e  of 
that  nature.    There  is  therefore  no  merit  in  tliis  objection. 

The  plaintiffs  contend  that  the  condemnation  proceed- 
ings were  void  because  they  do  not  condemn  and  take 
certain  lands  of  the  plaintiff  O'Neill  which  would  be 
flooded  by  the  waters  of  the  ditcli.  If  ttie  plaintiffs'  lands, 
other  than  those  taken  by  the  condemnation  proceedini^s. 
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aiv  damaged  by  this  improyement,  the  law  afiFcwds  them  a 
remedy,  including  the  right  of  appeal  to  the  court  of  last 
resort.  The  statute  provides  that  "the  same  proceedings 
for  condemnation  of  such  right  of  way  shall  l>e  had  in  all 
other  reRi)ects,  as  is  provided  by  law  for  the  condemna- 
tion of  riglits  of  way  for  railroad  corporations,  the  pay- 
ment of  damages  and  the  rights  of  appeal  shall  be  appli- 
cable to  the  drainage  ditches  and  other  improvements 
provided  for  in  this  act."  Section  12.  The  law  is  well 
S4»ttled  in  such  case  by  many  decisions  of  this  court. 
Wlien  the  remedy  at  law  is  adequate,  the  prosecution  of 
the  work  (*annot  l)e  delayed  by  injunction. 

Another  c<mteution  on  the  part  of  the  plaintiffs  is  that 
a  drninnge  district  has  no  power  to  condemn  and  take  the 
land  of  a  private  citizen  for  the  purpose  of  constructing 
a  ditch  outside  of  the  district,  and  to  "take  water  before 
it  reached  tlu»  swamp  or  submerged  lands  within  the  dis- 
trict and  carry  it  across  the  private  property  of  a  private 
citizen  and  empty  it  into  a  private  lake."  It  is  not  seri- 
ously contended  that  the  proposed  ditch  will  "empty  it 
into  a  private  lake."  Campbell  v.  Yonngson,  80  Neb.  322, 
and,  n])on  reh(»aring,  82  Neb.  743,  is  cited,  but  that  case 
construed  another  statute.  The  statute  controlling  in  the 
case  at  bar  i)r()videH  that  a  district  may  be  formed  for  the 
l)nrp()se  of  having  swamp  or  overflowed  lands  "reclaimed 
and  ])rot(Hted  from  the  effects  of  water,  by  drainage  or 
otherAvise."  Section  1.  This  language  clearly  covers  this 
objection. 

It  is  objected  that  the  application  for  condemnation  did 
not  describe  and  locate  the  proposed  ditch  with  sufficient 
accnrac  y.  The  statute  requires  that,  when  the  supervisors 
**have  ajxr(»ed  npon  a  location  or  route  for  said  ditch  or 
ditches  and  fornnilated  a  plan  for  the  other  improvements 
contemplated,  then  they  ♦  ♦  ♦  may  present  to  the 
jn(1i>e  of  the  coiintv  conrt  of  the  countv  in  which  said 
land,  easements  or  franchise  are  situated,  a  petition  set- 
ting forth  the  location  and  character  of  the  right  of  way 
roodod  and  describing  the  lands  to  be  crossed."  Sec- 
tion 12. 
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The  application  for  condemnation  described  the  pro- 
poBed  right  of  way  over  each  government  subdivision  of 
the  lands  of  these  plaintiffs  substantially  as  follows :  "A 
right  of  way  200  feet  in  width,  being  100  feet  on  each  side 
of  the  center  line  of  said  Elk  Creek  Cut-off  Ditch  as  now 
located,  over  and  across  lot  4  or  the  southeast  quarter  of 
the  southeast  quarter  of  section  29,  township  29,  range  8, 
being  5.8  acres,  Uenry  W.  O'Neill,  owner."  The  starting 
point  appears  to  be  definitely  stated  in  the  petition.  The 
evidence  shows  that  tlie  line  of  the  proposed  ditcli  was 
definitely  located  by  the  surveyors  and  was  marked  witli 
stakes.  When  tlie  drainage  board  went  over  tlie  land  the 
stakes  were  still  in  place.  Some  of  them  w^ere  missing 
when  the  appraisers  viewed  the  land.  The  drawings, 
which  the  appraisers  had,  showed  the  exact  location  of  the 
proposed  ditch.  There  is  nothing  to  indicate  that  the  ap- 
praisement of  damages  was  in  any  way  affected  by  any 
supposed  uncertainty  as  to  the  location.  The  county  court 
had  power  to  correct  any  irregularities  in  the  metliod  of 
appraisement  If  by  reason  of  the  difference  in  the  stat- 
ute from  that  construed  in  Trester  v,  Missouri  P.  R,  Co,, 
33  Neb.  171,  that  case  is  not  to  be  regarded  as  decisive  of 
the  case  at  bar  upon  this  jwint,  which  we  do  not  decide,  it 
seems  clear  that  tlie  application  was  sufficiently  definite 
to  give  the  county  court  jurisdiction  of  the  ])roceedings. 
Errors,  if  any,  not  affecting  the  jurisdiction  of  the  court 
should  have  been  corrected  in  that  court  or  upon  appeal. 

We  have  not  found  any  errors  in  the  record  requiring 
a  reversal  of  tlie  judgment  of.  the  district  court.  It  is 
therefore 

Affirmed. 

Pawoeit  and  Hamer,  JJ.,  not  sitting. 
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First  Trust  Company  of  Lincoln,  appellee,  v.  Lan- 
caster County,  appellant. 

Filed  Mat  17,  1913.    No.  17,795. 

Taxation:  Assessment:  Mortqaoes.  The  act  of  1911  (Laws  1911,  ch. 
105)  Comp.  St.  1911,  ch.  77,  art.  I,  provided  that  mortgages  of 
real  estate  in  this  state  should  be  considered  as  an  interest  In  the 
land  for  purposes  of  taxation,  and  should  be  assessed  to  the  mort- 
gagee, unless  the  mortgagor  agreed  in  the  mortgage  to  pay  the 
taxes  thereon.  Under  section  56  of  the  revenue  act,  such  mort- 
gages should  be  deducted  from  the  value  of  the  capital  stock  of 
banks  a'  ^  trust  companies,  and  the  remainder  assessed  as  capital 
stock.  Si.  li  mortgages  are  assessed  separately  from  the  capital 
stock  oi  the  company  whether  the  tax  is  paid  by  the  mortgagor  or 
by  the  mortgagee. 

Appeal  from  the  district  court  for  Lancaster  county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Orant  G,  Martin,  Attorney  Oencral,  George  W.  Ayres, 
Frank  E.  Edyerion^  J.  B.  Strode  and  G.  E,  Eager,  for  ap- 
pellant. 

Lincoln  Frost  and  Walter  L.  Pope,  contra. 

Sedgwick,  J. 

The  First  Trust  Company  of  Lincoln  demanded  that 
the  amount  and  value  of  the  real  estate  mortgages  which 
it  held  should  be  deducted  from  the  gross  value  of  its 
capital  stock  for  purposes  of  taxation.  The  assessor  re- 
fused, and  the  county  board  also  refused  to  make  the  de- 
duction. Upon  appeal  to  the  district  court  for  Lancaster 
county,  the  action  of  the  county  board  was  reversed,  and 
it  was  ordered  that  the  petition  of  the  company  be  granted. 
From  this  judgment  of  the  district  court  the  county  has 
appealed. 

The  petition  alleges  the  value  of  the  capital  stock  of  the 
company,  and  the  amount  and  value  of  the  real  estate 
mortgages  owned  and  hold  by  the  company,  and  alleges 
that  the  mortgages  provided  that  the  mortgagor  shall  pay 
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ces  tliereou,  and  that  the  taxes  were  i>aid  by  the 
gora  Section  56,  art.  I,  ch.  77,  Comp.  St..  1911, 
js:  "Whenever  any  such  bank,  association  or  com- 
ihall  have  acquired  real  estate  or  other  tangible 
ly  which  is  asses^od  separately,  the  assesKed  value 
1  real  estate  or  tangible  property  shall  be  deducted 
le  valuation  of  the  capital  stock  of  such  association 
pany."  The  a«t  of  the  legislature  of  1911  (Laws 
h.  105),  entitled  "An  act  to  provide  for  the  taxa- 
mortgages  of  real  property  and  to  prevent  double 
n  on  incumbered  property  in  the  state,','  provides; 
•tgage  on  real  estate  in  this  state  is  hereby  declared 
n  interest  in  real  estate  for  the  purposes  of  assese- 
nd  taxation.  The  amount  and  value  of  any  mort- 
pon  real  estate  in  this  state  shall  be  assessed  and 

0  the  mortgagee  or  Iiis  assigns,  and  the  taxes  levied 

1  shall  be  a  lien  on  the  mortgage  interest;  and  the 
excess  in  value  of  the  real  estate  above  the  mortgage  or 
mortgages  thereon  shall  be  assessed  and  taxed  to  the 
mortgagor  or  owner  of  the  premises  and  be  a  lien  on  the 
owner's  interest.  •  •  •  And  provided,  further,  that 
when  it  is  provided  and  agreed  in  any  mortgage,  that  the 
mortgagor  shall  and  will  pay  the  tax  levied  upon  the  mort- 
gage, or  the  debt  secured  thereby,  that  such  assessor  or 
county  clerk  shall  not  enter  said  mortgage  for  separate 
assessment  and  taxation,  but  both  interests  shall  be  as- 
sessed and  taxed  to  the  mortgagor  or  owner  of  the  pntp- 
erty  mortgaged."  Comp.  St.  1911,  ch.  77,  art.  I,  sees.  1126, 
112c. 

The  first  argument  of  the  appellant  seems  to  bo  that  the 
mortgages  are  not  "assessed  separately,"  within  the  menn- 
ing  of  section  56,  because,  since  the  mortgagors  agreed  to 
pay  the  taxes  on  the  mortgages,  they  are  rec]iiired  by  the 
statute  to  be  assessed  with  the  land.  But  tliis  of  course 
is  not  the  meaning  of  the  statute.  The  capital  stock  is 
supposed  to  represent  all  of  the  property  of  the  company 
and  the  full  value  thereof.  If  the  company  has  acquired 
any  property  that  is  assessed  separately  and  independ- 
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ently  of  the  capital  stcx^k,  it  would  be  twice  assessed  if  the 
full  value  of  the  capital  stock  is  also  assessed.  Therefore 
proi)erty  that  has  been  assessed  separately  from  the  capi- 
tal stock  of  the  company  is  deducted  from  the  value  ot  the 
capital  stock,  and  the  remainder  only  is  assessed  as  capi- 
tal stock. 

If  the  mortpagop  does  not  agree  to  pay  the  t^xes  upon 
the  m()rtji:age,  the  tax  must  be  assessed  against  the  mort- 
gagee. The  statute  expressly  makes  the  mortgage  an  in- 
terest in  the  real  estate  for  taxation  purposes;  but,  if  it 
were  n<»t,  it  is  i)lainly  included  in  the  words,  "any  other 
tangible  projH^rty,"  so  that,  if  the  mortgagee  was  liable 
for  the  taxes  ujwn  the  mortgage,  there  could  of  course  be 
no  doubt  that  such  mortgages,  being  assessed  to  the  mort- 
gagee, and  assessed  separately  from  the  capital  stock, 
should  he  deducted  from  the  value  of  the  capital  stock  in 
d(»t(M-iniuing  the  value  of  the  stock  for  taxation.  Does  the 
fact  that  the  mortgagor  has  agreed  to  pay  the  tax  on  the 
mortgage  interest  require  a  different  construction  of  the 
statute?  The  statute  regards  the  mortgage  as  an  interest 
in  the  land.  The  value  of  the  mortgage  and  the  value  of 
the  equity  of  redemption  together  are  the  value  of  the 
land.  When  the  rate  of  interest  upon  a  loan  is  being 
agrcHHl  u])(>n,  the  man  who  loans  the  money  inquires  who 
will  juiy  tlu*  taxes.  Both  the  lender  and  the  borrower  will 
have  the  matter  of  taxes  on  the  loan  in  mind  while  ne- 
gotiating as  to  the  rate  of  interest.  The  inducement  to 
loan  money  is  the  net  income  therefrom.  If  taxes  upon 
the  niortungc*  and  other  exjx^nses  are  1  per  cent.,  both  the 
lender  and  borrower  would,  of  course,  consider  it  fair  that 
the  rate  of  interest  sliould  be  1  per  cent,  less  if  the  bor- 
rowiT  pays  taxes  and  expenses  than  if  the  lender  pays 
them.  The  mortgage  being  regarded  as  a  part  of  the 
land,  if  full  value  of  the  land  is  assessed  to  the  borrower, 
and  the  value  of  tlie  mortgage  is  assessed  to  the  lender, 
and  the  rate  of  interest  is  agreed  upon  on  that  basis,  the 
borrower  pays  taxes  u]>on  both,  which  is  double  taxation. 
These  mortgages  which  the  company  has  acquired  have 
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ave  been  assessed  separiitely  from  the 
i  company,  and  .their  aH><essed  value 
rom  the  valuation  of  the  capital  stock 
value  of  the  stock  for  taxation  pur- 

the  district  court  is  therefore .  right, 

Affirmed. 
Fawgbtt,  JJ.,  concur. 

[■ON  and  Hambb,  JJ.,  not  sitting. 

lioD  on  motion  for  rehearing  was  filed 
?aring  denied: 

t:  Capital  Stock  of  Banks,  The  law  re 
'.o  "determine  and  aettle"  the  true  value  of  the 
vpry  bank  or  banking  aBBOclatlon.  loan  and 
compan;."  For  tbat  purpose  he  must  requlrti 
iplete  statement  of  the  proper  officer,  under 
lumber  ol  shares  of  the  capital  stock  and  the 
s.  He  must  also  examine  the  last  report  mado 
r  such  Inetltution  pursuant  to  law.  And  If  he 
ve  that  these  statements  and  reports  fail  in 
I  the  actual  value  of  the  asaeta,  he  must  ex- 
of  such  bank,  association  or  company,  under 
;  and  fixing  the  trve  value  ol  such  stock."  If 
irket  value"  he  must  consider  that,  and  must 
lurplus  and  undivided  profits."  He  must  con- 
Dut  Is  not  concluded  by  them.  He  must  find 
assets  tor  himself. 
— .  All  property  and  assets  and  everything  of 
this  true  value  of  the  stock,  and  It  any  of  that 
assessed  separately  from  the  capital  stock.  It 
assessed,  hut  must  be  deducted  and  the  re- 
cap Ital  stock. 


for  hearing,  iui.tiu-i-  aigiimeiit  was 
again  thoroughly  and  ahly  presented, 
it  argued  by  defendant  is  that  upon 
he  statute  by  our  former  opinion  the 
ill  escape  taxation.    The  following  is 
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quoted  in  the  brief  from  State  v.  Karr,  64  ^«^-  ^1^ .      ^  « 
legislature  may  direct  the  manner  of  ascertaining  the 
vaTue  of  property  and  franchises;  but  it  cannot  prescribe 
rules  tha't  p^vent  the  assessment  of  the  P-P-^J^ 
franchises  of  corporations  on  an  equality  :^  «'  Pf  ^^ 
in  general  in  proportion  to  value."    The  brief  then  states 
thifmustration:'"Take  the  case  of  a  bank  having  say  a 
capital   stock  of  $50,000.     It  receives   deposits  tothe 
amount  of  $50,000  or  more.    Fifty  thousand  of  it»  deposits 
Tloanedlpon  real  estate  security.    In  each  mstence  the 
mort-ac-or  agrees  to  pay  the  tax  upon  the  land     The  ?50. 
S)0  of  «.e  caStal  stock  of  the  bank,  and  in  af  d^tion  there^ 
its  deposits   n  excess  of  the  $50,000  loaned  by  it  on  real 
estat^Tt  loans  out  npon  chattel  or  persona    security 
When  i    comes  to  the  ^tion  of  the  value  of  its  capital 
Ick    f  Jhe  opinion  of  this  court  heretofore  rendered  in 
ll  case  8  to  le  followed,  it  pays  no  taxes  whatever  upon 
i  o^^ng  to  the  fact  that  the  $50^00  loaned  by  .t  n^ 
rpnl  estate  mortgages,  upon  which  it  pays  no  taxes,  same 
l^f^^  "nde^r  Weement  by  the  various  mortgagors 
is  deducted  from  the  value  of  its  capital  stock    which 
eaves   nothing   for   taxation."     If   an    individual    loans 
i?0  000  under  the  conditions  named,  he  pays  no  taxe* 
Soon,  the^fore  to  hold  that  a  bank  should   would 
vio  ate  the  rule  of  equality  provided  by  the  constitution 
I     he  bank  loans  the  remaining  $50,000  on  chattel  mort- 
"a  *es   such  securities  are  a  part  of  its  assets  and  enter 
fnto  tbe  va  ue  of  its  capital  stock,  and  are  so  taxed.  Thus 
no  part  of  the  $100,000  of  the  bank  escapes  taxation.  The 
statute  sooms  to  Lvoid  double  taxation  pn/eal  estate 
values  but  no  plan  has  been  devised  to  avoid  double  taxa^ 
tfoHhen  money  is  loaned  upon  chattels.    When  the  bank 
oans     s  $50,00b  upon  chattel  securities,  it  pays  taxes  on 
those  securities,  aid  the  borrower  pays  taxes  upon  the 
Tat^el  property  mortgaged  and  also  upon  the  money 
borrowed,   or  such   property  as  he  may  exchange  that 

TSion  56  of  the  revenue  law  is  plain  and  unequivocal. 
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The  proper  officers  "shall,  on  the  first  day  of  April  of 
each  year,  make  out  a  statement  under  oath,  showing  the 
number  of  shares  comprising  the  actual  capital  stock 
•  *  *  and  the  value  of  said  shares  on  the  first  day  of 
April.  ♦  ♦  ♦  The  assessor  shall  determine  and  settle 
the  true  value  of  each  share  of  stock  after  an  examination 
of  such  statement,  and  in  case  of  a  national  bank  in  (an) 
examination  of  the  last  report  called  for  by  the  comp- 
troller of  the  currency;  if  a  state  bank,  the  last  report 
called  by  the  state  banking  board;  and  if  the  county  as- 
sessor deem  it  necessary,  an  examination  of  the  officers  of 
such  bank,  association  or  company,  under  oath,  in  de- 
termining and  fixing  the  true  value  of  such  stock,  and 
shall  take  into  consideration  the  market  value  of  such 
stock,  if  any,  and  the  surplus  and  undivided  profits." 
Comp.  St.  1911,  ch.  77,  art.  I,  sec.  56.  If  a  bank  has  any 
tangible  property  that  is  assessed  as  sucli  and  without 
reference  to  its  capital  stock,  and  the  whole  value  of  the 
capital  stock  is  also  assessed,  there  is  double  taxation, 
because  this  statute  requires  the  assessor  to  find  the  true 
value  of  the  capital  stock,  and  he  cannot  do  that  witliout 
taking  into  account  everything  of  value  whieli  the  bank 
has.  When  he  has  done  that,  the  law  does  not  allow  him 
to  assess  the  full  value  of  the  capital  stock,  because  some 
of  the  property  which  goes  to  make  up  tliat  value  has 
already  been  "separately  assessed."  He  is  required  to 
assess  all  of  the  value  of  the  capital  stock  that  has  not 
been  already  "separately  assessed."  It  is  a  mistake  to 
suppose  that  this  does  or  can  result  in  allowing  some 
property  to  escape  taxation.  A  little  careful  study  will 
show  that  this  does  not  so  result.  Assessors  cannot  bv 
violating  this  law  more  accurately  ascertain  the  true 
value  of  the  property  of  a  bank  for  taxation  purposes. 
It  is  more  likely  that  a  failure  on  the  part  of  some  as- 
sessors to  understand  and  obey  the  law  has  enabled  banks 
to  escape  taxation  in  numy  cases.  The  law  i!:ive.s  as.sessors 
ample  means  to  enable  them  to  do  their  duty.  If  tliey 
fail  to  avail  themselves  of  these  means,  it  is  the  fault  of 
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the  aHsesHors  or  of  their  advisors,  and  not  the  fault  of  the 
law.  The  assessor  is  not  concluded  by  the  statements  of 
the  bank  as  to  the  amount,  character  and  value  of  its 
ajssets.  In  all  cases  of  doubt  he  should  investigate  those 
matters  fully  in  determining  the  true  value  of  the  capital 
stock,  and  should  include  all  property  and  assets  of  every 
description  at  its  true  value,  and  when  the  true  value  is 
HO  ascertained  he  should  assess  all  except  the  value  of 
taup:il>h»  projH^rty  that  has  been  separately  ai^sessed.  This 
s<HMns  to  be  a  just  method  of  assessment,  but  whether  it 
is  or  not,  it  is  tlie  law  and  must  be  enforced. 
The  motion  for  rehearing  is 

OVERHULKD. 

Hamku,  J.,  not  sitting. 


AViLLiAM  R.  Stocking  et  al.,  appellees,  v.  Crrr  op 

Lincoln,  appellant. 

Filed  Mat  17.  1913.    No.  17,056. 

1.  Municipal   Corporatioiis:    Streets:     Change  of  Grade:     Damages. 

Where  the  record  contains  no  competent  evidence  to  show  that 
the  grade  of  a  street  had  been  established  prior  to  the  time  a 
city  grades  a  street  from  its  natural  to  a  lower  grade,  the  city 
will  be  liable  to  an  abutting  lot  owner  for  any  damage  inflicted 
upon  him  by  such  change  of  grade. 

2.  : : :  .    And  in  such  a  case  the  removal,  or 

destruction  of,  or  damage  to,  trees  planted  by  the  lot  owner  or 
his  grantors,  and  growing  upon  that  part  of  the  street  contiguous 
to  his  lot,  is  a  proper  element  of  damages  so  far  as  It  may  affect 
the  difference  in  the  value  of  the  property  before  and  after  its 
change  of  giade. 

3.  Appeal:    Ixstrictions:     Evidence.     No  prejudicial  error  is  found 

in  the  instructions  given  or  in  the  denial  of  requests  for  instruc- 
tions made  by  counsel  for  the  defendant,  and  the  evidence  is 
examined,  and  found  to  support  the  verdict  and  Judgment. 

Ai'i»KAL  from  the  district  court  for  Lancaster  county: 
Ai.UKKT  J.  CoKNisH,  JuDGB.    Affirmed. 


A^UAKX    TKKM,  iyi3. 


Stockinc  t.  Citr  of  LIdsoId. 


D.  H.  McClenalian,  C.  C.  Flansburg  and 
for  appellant. 


ye  and  0.  J.  Campbell,  contra. 


in  by  the  owners  ot  lot  20,  in  block  5,  in 
on  to  the  city  of  Lincoln,  for  damages  to 
ised  by  the  gradisg  of  Vine  and  Twenty- 
said  city.    The  lot  in  question  is  on  the 

of  the  intersection  of  said  streets,  and 
9  south.  Vine  street  runs  east  and  west 
end  of  the  property,  and  Twenty-third 

and  south  on  the  east  side  of  the  plain- 
iiititt's  became  the  owners  of  the  property 
-til  day  of  September,  1907.  The  grading 
done  by  the  city  in  IfllO.  Tlie  record 
iffs'  trees  growing  between  the  curb  and 
'ine  and  Twenty -third  streets  were  dug 
the  sidewalk  space  was  lowered  from  3 
he  surface  of  the  lot,  and  the  plaintiffs 
images  by  reason  of  the  grading  in  ques- 

a  trial  to  a  jury,  and  a  verdict  against 
h  judgment  was  rendered  for  the  plain- 
tie  city  appeals. 

that  the  evidence  is  insufficient  to  sus- 
Ida  Leinberge  testified  that  after  the 
ade  the  lot  at  the  intersection  of  Twenty- 
treets  was  about  5  feet  higher  than  the 
lence  is  Rustnined  In'  the  testimony  of 
[ing  and  T,  J.  Hensley,  the  street  com- 
ter  fixing  the  distance  at  4J  feet.  The 
ling  the  damage  done  is  in  direct  conflict, 
if  the  record  fails  to  disclose  any  negli- 
:  of  the  city  in  the  manner  of  doing  the 
ug  done  seems  to  have  been  necessary, 
lary  to  lower  the  sidewalk.  The  witness 
stifled  that,  in  order  to  lower  the  side- 
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walk,  it  was  necessiiry  to  remove  tlie  trends.  The  assistant 
tfii^intvr,  Bates,  testified  on  behalf  of  the  city  that  the 
jj:ra<l(»  a«  made  is  the  proper  grade,  that  the  sidewalks 
A\(»i'e  h'ft  in  go(»d  condition  after  tlie  city  completed  its 
work,  II iH  testimony  as  to  the  grading  and  cutting  down 
of  the  si(h*walk  space  does  not  vary  in  substance  from 
tliat  given  by  the  witnesses  for  the  phiiutiffs. 

It  is  clainK'd  by  counsel  for  the  appellant  that  there  was 
error  at  the  trial,  because  the  court  admitted  evidence 
which  alh»we(l  the  jury  to  consider  damages  to  improve- 
ments !»y  reason  of  the  grading  of  Vine  street  and  Twenty- 
third  stn^et,  and  tlie  lowering  of  the  sidewalk  space,  and 
^ligiriug  up  and  removing  the  trei»s.  It  is  the  defendant's 
contention  tliat  "no  danmges  can  be  allowed,  as  the  city 
was  the  owner  of  the  street  in  fee,  and  that  the  trees  were 
the  i)roi)erty  of  the  city."  As  we  understand  the  matter,  it 
ia  this:  When  the  grading  and  lowering  of  the  sidewalk 
spa(<'  has  Ixmmi  done,  what  is  the  damage,  if  any,  to  the 
plaiiititTs?  Section  21,  art.  I  of  the  constitution,  reads: 
*'Th(*  proi)erty  of  no  person  shall  be  taken  or  damaged 
f(U'  i)ul)lic  use  without  just  compensatioi..  therefor." 

In  rUy  of  Omaha  v.  Floods  57  Keb.  124,  it  was  held  that, 
where  iirojKTty  fronting  on  a  public  street  is  damaged  by 
the  UK^thod  or  manner  adopted  by  the  authorities  of  a 
niuuicipal  corporation  in  permanently  grading  such  street, 
the  C()r])oration  is  liable  to  the  owner  of  such  property  for 
such  dauuiires.  In  such  case  the  owner's  measure  of  dam- 
ages  is  the  de])reciation  in  value  of  his  property  caused 
by  the  construction  and  permanent  maintenance  of  the 
grade. 

In  Ih'oufion  v.  Alhion  Telephone  Co.,  67  Neb.  Ill,  it 
was  held  that,  where  an  abutting  owner  has  planted  trees 
along  the  street  adjacent  to  his  property,  under  the  terms 
of  a  city  ordinance  pursuant  to  st^itutory  provisions,  a 
tele])hone  company  which  removes,  destroys,  or  injuras 
such  trees  in  erecting  poles  and  wires  under  its  franchise 
is  liable  for  the  resulting  daiiiage,  even  though  no  un- 
nec(*ssary  injury  is  inflictiHl.     In  the  body  of  the  opinion 
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d:  "The  riglit  of  an  abutting  owner 
pes  upon  or  overhanging  tlie  sidewalk 
eeognized." 

nalin  Electric  Light  d  Poxcer  Co.,  87 
hold  that  the  electric  light  compaoy 
iitting  lot  owner  who  plants  trees  In 
et  contiguous  to  his  lot  for  all  dam- 
lot  by  reason  of  trimming  and  injur- 
f  Justice  Keese  in  concurring  said: 
itfull.v  growing  on  and  in  connection 
■rty  at  the  time  the  alleged  franchise 
■ding  to  the  usual  course  of  nature, 
iw  up.    As  well  might  defendant  have 

in  anticipation  of  their  natural  op- 
ait  until  they  h.id  become  more  vain- 
out  consent  or  payment  and  by  the 
of  might,  practically  ruin  them.  The 
ght  to  be  held  just  as  sacred  as  the 
nd  of  the  single  individual  as  sacred 
itude."  Letton,  J.,  in  concurring  in 
among  other  things:  "I  am  further 
note  the  language  of  the  opinion  in 
'tone  &  Telegraph  Co.  v.  Francis,  109 
..  193,  that,  'if  the  city  or  other  cor- 

the  right  of  eminent  domain,  acting 
hority,  proceeds  to  cut  or  trim  trees 
k  by  the  owner  of  abutting  property 
ity,  when  no  necessity  for  such  cut- 

the  cutting  clearly  exceeds  the  ne- 
lential  injury  results  therefrom  to 
rty,  the  owner  will  have  his  apprtr- 

to  redress  the  injury.'  " 
fi/  of  Hfiirvard.  31  Neb.  035,  this  court 
Ply  held,  in  accordance  with  some  part 
iven  in  the  case,  that,  'when  a  city,  in 
se  of  an  authority,  under  its  charter, 
for  its  streets,  and  works  them  ac- 
g  no  provision  of  law  for  the  payment 
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of  danuiges,  no  action  will  lie.'  This  was  the  law  in  1873, 
and  was  so  held  in  the  case  of  Xebrnshn  City  i\  Lampkin, 
6  Xeb.  27.  I>ut  the  constitution  of  1875,  now  in  force, 
provided  a  different  rule.  The  text  of  section  21  of  the 
Inll  of  riirhts  now  is  that  'the  private  property  of  no  per- 
son shall  he  taken  or  damaged  for  public  use  without  just 
comjtensation  therefor.'  " 

It  is  proper  to  remark  that  not  all  the  states  contain 
that  clause  of  the  Nebraska  constitution  relating  to  the 
liaijility  incurred  because  property  is  "damaged"  by  the 
act  complained  of. 

In  Onriru  r.  Phihidclphia,  150  Pa.  St.  580,  30  Am,  St. 
Rep.  832,  the  question  of  law  reserved  was:  "Whether  a 
plaintiff  who  has  built  a  house  upon  his  lot  in  conformity 
with  the  existing  physical  grade  of  an  old  and  oi)en  public 
higliway  can  recover  damages  from  the  city  of  Phila- 
deli)hia  for  depreciation  in  the  value  of  the  jiroperty 
occasioncMl  by  changing  the  de  facto  physical  elevation  of 
the  highway  in  front  of  the  lot  to  conform  to  a  plan  regu- 
lati(m  l(»gally  confirmed  after  the  building  of  the  house, 
said  plan  being  the  first  regulation  of  grade  and  differing 
from  the  de  facto  physical  elevation  of  the  old  highway  in 
front  of  the  lot."  There  was  judgment  for  the  plaintiff 
on  the  verdict.  The  court  said:  "If  any  regard  is  to  be 
had  for  the  constitutional  mandate  that  'municipal  and 
oth(T  corporations  ♦  ♦  ♦  shall  malce  just  compensa- 
tion for  projHTty  taken,  injured  or  destroyed  by  the  con- 
striicti(m  or  enlargement  of  their  works,  highways  or  im- 
proveiiH^nts/  we  are  at  a  loss  to  Bee  how  the  learned  judge 
could  do  otherwise  than  decide  the  reserved  question  as  he 
did.  Nobody  conversant  with  the  history  of  the  constitu- 
tional provision  above  quoted  can  entertain  any  doubt  that 
it  was  int(*nded  to  provide,  inter  alia,  for  the  class  of  cases 
of  which  OX^oimor  v,  Pittsburgh,  18  Pa.  St.  187,  is  a  con- 
spicuous example.  It  has  uniformly  been  so  regarded 
from  the  date  of  its  adoption  until  the  present  time.  It  is 
a  fact  conclusively  established  by  the  verdict  that,  as  a 
diri^t  consejjiK^iire  of  the  elevation  of  grade  immediately 
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front  of  plaintiffs  property,  its  market  valne  was  less- 
}A  at  least  to  the  extent  of  f 240 ;  but  it  is  gravely  sug- 
ted  that  'such  a  damnum  is  not  necessarily  in  injuria;' 
i  hence  plaintiff  is  remediless.  That  principle  has  no 
3lication  to  the  class  of  cases  to  which  this  belongs.  To 
d  that  it  has  would  defeat  one  of  the  objects  of  the  con-  ■ 
tutionnl  mandate  in  question,  and  virtually  overrule 
eral  well-considered' cases.  We  do  not  propose  to  do 
her.  •  •  •  Again,  in  New  Brighton  Borough  v. 
trsol,  107  Pa.  St.  280,  the  claim  was  by  a  lot  owner  for 
econd  change  of  grade  after  he  purchased  thti  lot.  That 
irt,  holding  that  he  was  entitled  to  recover,  said:  'The 
im  now  is  for  change  of  grade  made  since  defendant  in 
■or  purchased,  and  for  damages  sustained  by  work  done 
ce  the  adoption  of  the  constitution.'  In  Ogden  v.  City 
Philadelphia,  143  Pa.  St.  430,  the  claim  was  for  damages 
ised  by  grading  North  street.  After  stating  the  undis- 
ted  facts  were  'that  the  first  grade  •  "  •  was  estab- 
'led  nn  the  city  plan  in  1871,  but  nothing  was  done  on 
■  ground  until  1887,'  oar  brother  Mitchell  says:  'For 
!  establishment  of  the  grade  of  1871  there  was  no  right 
action.  O'Cotmor  v.  Pitt^hiirgh,  18  Pa.  St  187;  City 
Philadelphia  v.  Wright,  100  Pa.  St.  235.  Therefore 
'.  statute  of  limitations  could  not  begin  to  run  from  that 
te.  "  But  the  constitution  of  1874,  art.  XVI,  sec.  8,  gave 
right  to  the  owners  to  have  compen-sation  for  property 
ured,  as  well  as  for  property  taken,  by  municipal  and 
ler  corporations  in  the  construction  or  enlargement  of 
Hr  works.  The  right  of  action  which  this  section  gives 
clearly  fctr  the  actual  establishment  of  the  grade  on  the 
id.  The  general  rule  is  that  the  cause  of  action  arises 
len  the  injury  is  complete,  and  this  has  been  uniformly 
plied  to  the  taking  of  property  for  public  use,  from  the 
3e  of  ^rhtiylkill  Navi()(ition  Co.  v.  Thoburn,  7  Serg.  & 
wle  fPa.)  *411,  down  to  the  present  day.'  " 
When  the  property  of  an  abutting  owner  is  damaged  by 
?  establishment  of  a  grade  of  a  street  for  the  first  time, 
ang'iig  it   from   the  natural  grade,  such  property  is 
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^^damaged"  within  the  meaning  of  the  constitutiiMi,  at 
much  as  it  is  by  reason  of  lowering  the  grade  of  the  street 
as  previously  established,  Werth  v.  City  of  Springfield, 
78  Mo.  107;  Hutchinson  v.  City  of  Parkershurg,  25  W.  Va. 
226;  Sheehy  v.  Kansas  City  Cable  R.  Co,,  94  Mo.  574,  4 
Am.  St.  Rep,  396;  Bof^ough  of  New  Brighton  v.  United 
Preshyterian  Church,  96  Pa.  St.  331;  Hendricks^  Appeal, 
103  Pa.  St.  358. 

Defendant  further  contends  that  plaintifFia  acquired 
title  to  the  lot  in  question  since  the  grade  of  Vine  street 
was  established,  and  therefore  that  they  cannot  recover 
for  damages  to  their  improyements,  and,  in  support  of 
that  contention.  City  of  Omaha  v.  Williaiws,  52  Neb.  40, 
is  cited.  As  we  yiew  the  record,  the  city  failed  to  tiMfw  by 
any  competent  evidence  that  a  grade  bad  been  legally 
established  on  that  portion  of  Vine  street  abutting  on  the 
plaintiffs'  lot  at  any  time  priiM*  to  the  time  the  grading  in 
question  was  done.  It  follows  that  the  rule  contended  for 
has  no  application  to  the  facts  of  thiA  case. 

We  have  examined  the  instructions  given,  as  also  the 
requests  for  instructions  which  were  denied,  and  the  other 
errors  alleged.  We  are  unable  to  find  any  alleged  error 
which  seems  to  us  to  be  prejudicial  to  the  rights  of  the 
defendant.  We  are  unable  to  say  that  the  verdict  of  the 
jury  is  wrong.  It  was  upon  a  conflict  of  evidence,  and 
apparently  the  evidence  fully  sustains  it.  The  judgment 
of  the  district  court  is 

Affirmed. 
Sedgwick  and  Lbtton,  JJ.,  concur  in  conclusion. 
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SiJorr's  BLUFF  County,  appellant,  v.  Tri-State  Land 

Company,  appellee. 

FiLKD  June  16,  1913.    No.  16,828. 

1.  Eminent  Domain:    Est^dltshment  of  Htorwats:    Damages.     Sec- 

tion 46,  p.'  ISO,  laws  1879  (Comp.  St  1905,  ch.  78,  sec.  46),  ac- 
cepting the  grant  provided  by  the  act  of  congress  of  1866  (Rev. 
St.  U.  S.  sec.  2477),  reserves  to  landowners  the  right  to  recover 
damages  for  the  opening  of  public  roads  on  section  lines  in  thi^ 
state. 

2.  Highways:    Establishmetvt:     Tkespasr.     A  county  attempting  to 

open  a  public  road  on  a  section  line  without  giving  notice  or 
fixing  a  time  for  a  hearing  on  the  landowner's  claim  for  damages, 
and  without  paying  or  providing  for  the  payment  of  such  damages, 
is  a  trespasser. 

Appeal  from  the  district  court  for  Scott's  Bluflf  county : 
Hanson  M.  Grimes,  Judge.    Affirmed, 

Morrow  d  Mornno  and  R,  TF.  Hobart,  for  appellant. 
F.  A.  Wright^  contra. 

Barnes,  J. 

This  was  an  action  to  recover  the  cost  of  the  construc- 
tion of  a  bridge  built  by  the  county  of  Scott's  Bluff  over 
and  across  an  irrigation  ditch  of  the  defendant.  The  de- 
fendant had  judgment,  and  the  county  has  appealed. 

It  appears  that  during  the  years  1906  and  1907  the  de- 
fendant was  tlie  owner  of  the  northeast  quarter  of  section 
7,  and  the  northwest  quarter  of  section  8,  in  township  22 
north  of  range  54  west,  in  said  county;  that  during  said 
years  it  constructed  its  irrigation  canal  over  and  across 
the  section  line  betv^^een  sections  7  and  8  aforesaid,  about 
20  rods  south  of  the  north  line  of  said  sections;  that  on 
the  28th  day  of  May,  1908,  the  board  of  commissioners 
of  the  plaintiff  county,  without  proceeding  as  required  by 
law,  and  without  any  procedure  for  the  location  and  es- 
tablishmient  of  a  public  highway,  ordered  a  public  road  to 
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be  opened  on  said  section  line.  No  notice  was  given  and 
no  time  was  fixed  for  filing  claims  for  damages  sustained 
by  the  landowners,  and  no  damages  were  allowed  op  paid 
the  defendant  as  provided  by  law.  PlaintiflF  cansed  plans 
and  specifications  to  be  drawn  and  prepared  by  a  com- 
petent engineer  for  the  construction  of  a  bridge  across 
said  canal  on  the  section  line  in  question,  which  were 
duly  tapproved  and  placed  on  file  as  required  by  sections 
6135,  6136,  Ann.  St.  1907.  Plaintiff  notified  the  defend- 
ant to  construct  a  bridge  across  its  canal  on  said  section 
line,  and  the  overseer  of  public  roads  gave  the  defendant 
repeated  notices  to  build  the  bridge  in  question,  but  de- 
fendant neglected  and  refused  so  to  do.  Plaintiff,  to  pro- 
tect itself  from  damages  to  the  traveling  public,  entered 
into  a  contract  to  build  the  bridge,  and  paid  therefor 
$274.80,  for  which  sum,  with  interest,  the  plaintiff  prayed 
judgment. 

It  appears  that  the  title  to  the  land  in  question  was 
obtained  by  homestead  entry  under  the  laws  of  the  United 
States  after  the  year  1879.  In  the  district  court  plaintiff 
contended  that  it  was  entitled  to  recover  because  the  act 
of  congress  of  1866  (Rev.  St.  U.  S.  sec.  2477)  granted  all 
section  lines  for  highway  purposes;  that  the  legislature  of 
this  state  accepted  the  provisions  of  said  grant  by  the 
passage  of  the  act  of  1879  (laws  1879,  p.  130,  sec.  46) ; 
that,  the  title  to  the  land  on  either  side  of  said  section 
line  having  been  acquired  since  the  passage  of  those  acts, 
the  defendant  toot  the  land  subject  to  the  right  of  a  high- 
way on  said  section  line,  and  was  required  to  build  and 
maintain  a  bridge  over  and  across  its  said  canal.  The 
defendant  contended  that  the  plaintiff  was  a  trespasser, 
and  could  not  recover  because  it  had  failed  to  give  notice 
as  required  by  law,  had  failed  to  fix  a  time  to  file  claims 
for  damages,  and  because  defendant's  damages  by  reason 
of  the  establishment  of  said  highway  had  never  been  paid, 
nor  has  payment  been  provided  therefor. 

There  is  thus  presented  for  our  determination  the  effect 
of  the  act  of  congi'ess  of  1866,  and  the  legislative  act  of 
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this  state  passed  in  1879.  It  is  argued  here  that  the  act 
of  congress  passed  in  1866  was  a  grant  of  all  section  lines 
as  public  highways,  and  that  the  legislative  act  of  1879 
was  an  acceptance  of  the  grant;  that  defendant  took  its 
title  subject  to  the  easement,  and  therefore  plaintiff 
should  recover  in  this  action.  In  support  of  that  argu- 
ment the  plaintiff  cites  many  cases'  from  other  states 
where  that  contention  is  sustained,  among  which  is  Wells 
V.  Pennington  County,  2  S.  Dak.  1,  39  Am.  St.  Rep.  758. 
There  it  appeared  that  the  territorial  legislature  in  1877 
passed  an  act  declaring  all  section  lines  to  be  public  high- 
ways, and  providing  that  such  highways  shall  be  66  feet 
wide,  and  shall  be  taken  equally  from  each  side  of  the 
line,  unless  changed  as  provided  in  the  preceding  section 
of  that  act.  It  must  be  observed,  however,  tliat  that  act, 
unlike  our  act  of  1879,  makes  no  provision  relating  to  the 
payment  of  damages,  and  therefore  tliat  case  can  readily 
be  distinguished  from  the  one  at  bar.  The  other  cases 
cited  in  support  of  plaintiff's  contention  are:  Van  Wan- 
ning V,  Deeter,  78  Neb.  282;  Streeter  v,  Stalnaker,  61 
Neb.  205;  Eldridge  v.  Collins,  75  Neb.  65;  Missouri,  K, 
&  T.  R.  Go.  V.  Kansas  P.  R.  Co,,  97  U.  S.  491 ;  Railroad 
Company  v.  BaldtcAn,  103  TJ.  S.  428.  Some  cases  from 
other  states  are  cited  whose  legislatures  have  uncondi- 
tionally accepted  the  grant  contained  in  the  act  of  con- 
gress of  1866. 

On  the  other  hand,  defendant  contends  that  by  the  lan- 
guage of  the  act  of  1879  the  right  of  the  landowner  to 
damages  for  opening  section  line  roads  in  this  state  is 
(^specially  reserved,  and  such  has  been  the  universal  hold- 
ing of  this  court.  Scace  v.  Wayne  County,  72  Neb.  162; 
Van  Wanning  v,  Deeter,  supra;  Henry  v.  Ward,  49  Neb. 
392;  Hoicard  v.  Board  of  Supervisors,  54  Neb.  443;  Ba/rry 
V,  Deloughrey,  47  Neb.  354. 

In  Beste  v.  Cedar  County,  87  Neb.  689,  it  was  said: 
"It  is  further  argued  by  defendant,  in  substance:  Before 
plaintiff  leased  the  land  taken  for  a  highway,  the  state 
had  dedicated  it  to  the  public  for  that  purpose.     Plain- 
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tiflfs  leasehold  was  subject  to  the  superior  right  which 
the  county  acquired  by  dedication.     When  tlie  highway 
was  opened  the  dedication  was  accepted  bv  the  public, 
and  the  acceptance  related  back  to  the  original  grant 
To  establish  the  dedication  defendant  relies  upon  lan- 
giage  found  in  the  following  enactment  of  the  legislature- 
Section  lines  are  hereby  declared  to  be  public  roads  in 
each  county  in  tliis  state,  and  the  county  board  of  such 
county  may,  whenever  the  public  good  requires  it,  open 
such  roads  without  any  preliminary  survey,  and  cause 
them  to.  be  worked  in  the  same  manner  as  other  public 
roads:     Provided,  that  any  damages  claimed  by  reason 
of  the  opening  of  any  such  road  shall  be  appraised  and 
allowed,  as  nearly  as  practicable,  in  manner  hereinbefore 
provided.'     Laws  1879,  p.  130,  sec.  46;  Comp.  St.  1905, 
ch.  78,  sec.  46.    This  statute  dispenses  witli  formal,  pre- 
liminary proceedings  in  the  opening  of  highwavs  on  sec- 
tion lines,  but  preserves  the  landowner's  riglit  to  com- 
pensation for  property  taken  or  injured.    Scace  v.  Wayne 
County,  72  Neb.  162;  Barry  v.  Delotighrey,  47  Neb.  354 
If  the  legislature  intended  to  donate  a  portion  of  the 
school  lands  to  Counties  for  higliway  purposes,  as  argued 
by  defendant,  the  legislative  grant  was  limited  by  the 
proviso :  'Any  dania.i!:(>s  claimed  by  reason  of  tlie  opeuin<r 
of  any  such  road  sJiall  he  appraised  and  allowed,  as  nearly 
as  practicable,  in  manner  hereinbefore  provided.'     The 
enactments  to  which  the  proviso  refers  provide  a  method 
of  compensating  an  owner  for  land  taken  or  dama<^ed  for 
highway  purposes.     Comp.  St..  1005.  ch.  78,  secs.^  18-29 
The  word  'o^^uer'  as  used  in  such  statute  applies  to  all 
persons  having  an  interest  in  the  estate  taken  or  dam- 
aged." 

If  the  question  wore  a  new  one  in  this  state,  it  mi«/ht 
be  that  we  would  hold  differently,  but  it  has  been  con- 
sistently held  by  this  court  that  the  right  to  damages  for 
the  dedicating  of  land  for  section  line  roads  is  given  to 
the  owner  l)y  the  act  aI)ove  quoted,  and  we  do  not  now 
see  our  way  clear  to  Jiold  otherwise. 
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The  plaintiff,  having  failed  to  award  the  defendant  a 
hearing  on  his  claim  for  damages,  and  having  made  no 
provisions  for  paying  the  same,  was  a  trespasser  when  it 
built  the  bridge  in  question,  and  it  cannot  recover  in  this 
action. 

The  judgment  of  the  district  court  is  therefore 

Affirmed. 
Rose,  Sedgwick  and  Hamer,  J  J.,  not  sitting. 


R.  C.  Roper,  appellant,  v.  A.  L.  Milbourn,  appellee. 

Filed  Junk  16.  1913.    No.  17,224. 

1.  Vendor  and  Purchaser:  Tbansfer  of  Option.  A  contract  granting 
an  option  to  purchase  a  tract  of  land,  and  binding  the  owner  to 
convey  on  stated  terms,  does  not,  before  acceptance  by  the  option- 
holder, vest  in  him  an  estate  or  interest  in  the  land;  but  since 
he  has  such  control  of  the  title  that  by  performance  he  may 
compel  a  conveyance,  and  secure  the  land  to  himself,  he  may, 
before  the  option  expires,  lawfully  make  sale  of  it  to  a  third 
party. 

2. :    Breach  of  Contract:    Damages.    In  an  action  for  a  breach 

of  contract  for  the  sale  of  real  estate,  a  vendor  may  recover  of  the 
vendee  the  damages  fairly  within  the  contemplation  of  the  parties 
at  the  time  they  made  their  contract. 

3.  Damages:  Fbofits.  Profits  which  are  in  the  contemplation  of  the 
parties  and  certain  of  ascertainment  may  be  recovered. 

Appeal  from  the  district  court  for  Dawson  county: 
Bruno  O.  Hostetler,  Judge.     Reversed, 

W.  D,  Oldham^  George  C.  OiUan  and  /^.  G.  Roper,  for 
appellant. 

H.  M.  Sinclair  and  W.  A.  Stetcart,  contra. 

Barnes,  J. 

This  case  is  before  us  on  the  ruling  of  the  district  court 
for  Dawson  county  sustaining  a  demurrer  to  plaintiffs 
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petition.  Tbe  petition  alleged,  in  substance,  that  on  the 
3l8t  day  of  August,  1909,  for  a  valuable  consideration, 
plaintiff  became  the  owner  of  an  optional  contract  of  pur- 
chase for  the  following  described  real  estate,  to  wit :  Sec- 
tion 1,  section  11,  and  the  southeast  quarter  of  section  2, 
of  townsliip  12,  range  45;  and  the  south  half  of  the  south- 
west quarter  of  section  23,  township  13,  range  44,  and  the 
southwest  quarter  of  section  6,  township  12,  range  44,  all 
in  Deuel  county,  Nebraska,  consisting  of  1,620  acres; 
1,000  acres  thereof  lying  on  the  south  and  west  of  the 
right  of  way  of  the  Tnion  Pacific  railway,  and  620  acres 
lying  on  the  northeast  of  said  right  of  way;  that  on  or 
about  the  13th  day  of  September,  1909,  defendant  came 
to  plaintifif  and  offered  him  the  sum  of  ?30  an  acre  for  all 
that  part  of  the  said  tract  of  land,  consisting  of  1,000 
acres,  lying  south  and  west  of  the  said  railroad  right  of 
way;  that  plaintifif  accepted  said  offer,  and  entered  into 
a  contract  wliereby  he  agrc^ed  to  convey  said  premises  to 
the  d(»f(^Ddant;  that  by  the  terms  of  the  contract  defend- 
ant agr(»ed  to  pay  plaintiff  the  sum  of  |200  in  cash,  which 
wiis  paid,  and  promised  and  agreed  to  pay  the  further 
sum  of  13.800  at  once  on  the  plaint iflTs  furnisljiuir  to  the 
def(»n(]ant  an  abstract  showing  clear  title,  and  such  fur- 
ther sum  on  the  1st  day  of  March,  1910,  as  together  with 
said  sums  of  J200  and  ^,800  would  equal  one-third  of 
the  toU\l  purchase  price  thereof,  amounting  to  the  sum 
of  |f),000,  and  defendant  agreed  to  pay  the  balance  of  tho 
purelia.se  price  in  five  annual  payments,  the  same  to  draw 
interest  at  6  per  cent,  per  annum;  that  at  the  time  de- 
fendant entered  into  the  contract  he  was  well  aware,  and 
informed,  of  all  of  th(»  terms  and  conditions  contained  in 
the  option  contract  existing  between  the  plaintiff  and 
one  John  Naslund  for  tlie  i)urchase  of  the  1,620  acres  of 
laud  described;  that,  in  pursuance  of  the  understanding 
and  agreement,  plaintitT  proceeded  at  once  to  complete, 
])erform  and  carry  out  tlie  terms  of  his  contract  with  the 
said  John  Naslund;  that  lie  paid  $1,000  to  said  Naslund  to 
apply  upon  the  purchase  price  of  the  land  above  mentioned 
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and  but  for  the  promise  and  agreement  of  the  defendant 
be  would  not  have  so  paid  the  same;  that  on  or  about  the 
13th  day  of  September,  1909,  plaintiff  sent  to  defendant 
an  abstract  of  title  to  the  said  premises,  requesting  tliat 
defendant  examine  and  cause  liis  attorneys  to  examine  the 
same,  and  point  out  any  corrections  that  might  be  neces- 
sary to  be  made  therein ;  that  defendant  kept  the  said  ab- 
stract until  about  the  11th  day  of  December,  1909,  and 
made  no  objections  thereto;  that  plaintiff  demanded  of  the 
defendiint  the  payment  of  the  said  sum  of  $3,800,  balance 
of  the  first  payment,  according  to  the  terms  of  his  contract, 
but  that  defendant  failed  and  neglected  to  pay  the  same ; 
that  on  the  15th  day  of  February,  1910,  plaintiff  mailed  to 
the  defendant,  at  Overton,  Nebraska,  a  registered  letter 
containing  the  abstracts  of  title  to  the  land  purchased  by 
the  defendant  of  the  plaintiff,  which  had  been  brought 
down  to  that  date,  and  showed  the  right  of  the  plaintiff 
to  sell  and  convey  said  premises  to  the  defendant  upon  the 
payment  of  the   purchase  money  by  the  defendant,   as 
agreed  in  his  contract;  that  defendant  never  made  any 
objections  whatever  to  the  suflSciency  of  said  abstract,  nor 
to  the  title  therein  represented,  but,  on   the  contrary, 
stated  that  the  said  abstracts  were  suflBcient  under  the 
terms  of  the  contract  with  the  defendant,  and  that  he  had 
no  objections  to  make  thereto. 

It  was  furtlier  alleged  that  the  original  tract  of  land, 
for  wliich  plaintiff  obtained  said  option  contract,  consisted 
of  1,620  acres,  exclusive  of  the  right  of  way  of  the  rail- 
road ;  that  according  to  the  terms  of  said  option  contract, 
all  of  whicli  were  fully  known  to  the  defendant,  both  be- 
fore and  after  the  signing  of  the  contract  between  the 
plaintiff  and  the  defendant,  the  plaintiff  agreed  to  pay 
the  sum  of  $19  an  acre,  or  f30,780;  that  after  selling  to 
defendant  said  1,000  acres,  plaintiff  still  had  left  620 
acres  lying  on  the  opposite  side  of  said  railroad  right  of 
way;  that,  if  defendant  had  not  defaulted  in  his  contract 
with  plaintiff,  said  620  acres  of  land  would  have  cost 
plaintiff  only  the  sum  of  $780;  that  said  620  acres  of 
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land  on  the  1st  day  of  March,  1910,  was  reasonably 
worth,  at  its  fair  market  value,  the  sum  of  fl2  an 
acre,  or  f 7,440;  that  the  profits  which  plaintiff  would 
luive  derived  from  the  contract  made  with  defendant,  had 
he  not  definilt(Ml  therein,  would  have  been  the  sum  of 
17,440,  less  the  sum  of  f780,  or  the  sum  of  |6,660;  that 
the  defend juit,  when  he  entered  into  the  contract  with 
tlie  plaintiff,  was  fully  aware  of  the  profit  which  plainti£f 
would  make  from  the  contract  with  the  defendant,  and 
from  the  sale  of  the  1,000  acres,  as  aforesaid,  in  event  of 
def«'ndant's  performance  thereof;  that  by  reason  of  the 
default,  breacli  and  refusal  to  perform  his  contract  as 
aforesaid,  the  plaintiff  was  damaged  in  the  sum  of  |6,660; 
that  by  reason  of  the  default,  failure,  neglect  and  refusal 
of  the  defendant  to  perform  and  carry  out  his  contract 
with  the  ))lnintiff,  plaintiff  was  further  damaged  in  the 
sum  of  $1,500,  no  part  of  wliich  has  ever  been  paid  by  the 
defendant;  that  in  pursuance  of  said  contract  with  de- 
fendant, and  in  preparation  to  perform  the  same,  and 
with  tlie  knowledge  and  consent  of  defendant,  plaintiff 
was  conipt^lbnl  to,  and  did,  incur  considerable  expense, 
and  to  tliat  end  employed  help  and  assistance  to  try  and 
pet  other  parties  to  assist  plaintiff  in  swinging  the  deal 
with  the  said  John  Naslund,  and  to  assist  plaintiff  in 
carrying  out  his  contract  aforesaid;  that  plaintiff  hired 
and  employed  one  S.  J.  Hyatt  for  that  purpose,  and  was 
compelled  to  pay  liim,  the  said  Hyatt,  for  his  services,  and 
did  pay  him  then^for,  tlie  sum  of  $345,  no  i>art  of  which 
has  been  paid  to  him  by  the  defendant. 

Tt  was  further  alleged  that  on  February  27,  1910,  the 
defendant  notified  plaintiff  by  telephone  that  he  had  de- 
cided to  perform  and  complete  his  contract  in  accordance 
witb  the  tt^rms  thereof;  that  he  desired  plaintiff  to  be 
ready  to  perform  his  part  of  the  agreement,  and  plaintiff 
thereupon  agreed  to  meet  defendant  at  Chappell,  Ne- 
braska, for  the  purpose  of  completing  and  performing 
their  said  eontraot,  and  plaintiff  notified  defendant  tliat 
he  would  he  there,  ready,  willing  and  able  to  perform  bis 
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part  of  the  agreemeut;  tliat  plaintiff  went  to  Chappell, 
Nebraska,  and  was  there  on  the  Ist  day  of  March,  1910, 
and  until  12:15  o'clock  P.  M.  of  the  2d  day  of  March, 
1910,  ready,  able  and  willing  to  perform  his  contract  witli 
the  defendant;  that  he  liad  jvith  him  at  Chappell,  at  tho 
Commercial  National  Itaiik,  the  place  agreed  npon  for 
the  exchange  of  pajwrs,  all  of  the  necessary  deeds,  mort- 
gages, contracts  and  other  papers  duly  prepared  and 
executed  and  acknowledged,  ready  to  be  delivered  to  de- 
fendant in  accordance  with  the  terms  of  the  contract; 
that  the  said  John  Naslnnd  and  Annie  C.  Naslund,  h!^ 
wife,  were  there  present  at  Chappell,  Nebraska,  with  all 
deeds  and  necessary  papers  prepared  and  executed,  ready, 
able  and  willing  to  perform  their  contract  with  the  plain- 
tiff, and  deliver  to  plaintiff  convejances  sufficient  to  en- 
able him  in  turn  to  convey  a  good  and  sufficient  title  to 
the  defendant  upon  the  payment  by  him  of  the  amount 
due  npon  his  contract  with  the  plaintiff.  Plaintiff  then 
alleged  certain  special  matters  of  damages,  and  con- 
clnded  his  petition  with  a  prayer  for  judgment  for  |9,755 
damages,  which  he  alleged  he  had  sustained  by  failure  of 
the  defendant  to  perform  his  contract. 

To  the  petition  the  defendant  filed  a  general  demurrer, 
which  was  sustained,  and  the  plaintiff  refusing  to  further 
plead,  and  standing  upon  his  petition,  his  action  was  dis- 
missed. 

It  is  contended  that  the  district  court  erred  in  sustain- 
ing the  demurrer  to  the  plaintiff's  petition  and  dismissing 
the  action.  It  was  alleged  in  the  petition  that  the  plain- 
tiff was  ready,  able  and  willing  to  perform  his  contract 
on  his  part.  On  tlie  other  hand,  it  is  claimed  that  the 
plaintiff  had  nothing  but  an  option  on  the  land  in  ques- 
tion, and  tlierefore  had  nothing  which  he  conld  convey. 
It  was  alleged  in  the  petition,  however,  that  plaintiff  was 
ready,  willing  and  able  to  convey  the  premises  to  the 
defendant  on  the  1st  day  of  March,  1910,  and  this  allega- 
tion stands  admitted  by  the  demurrer. 

In  Krfmt  r.  I'hares,  80  Kan.  515,  it  was  held;    "A  con- 
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tract  crrantinir  an  f»]>tioii  to  purchase  a  tract  of  land  anil 
hindinj^  the  owiht  tt>  convey  on  stated  terms  does  not, 
before  acc(»])taiH't*  hy  tlie  option-holders,  vest  in  them  any 
<»state  or  interest  in  the  land;  but  since  they  have  such 
r(»ntr(>l  of  the  title  that  by  performance  they  can  compel 
a  conv<»van<e,  and  so  se<  lire  the  land  to  themselves,  thev 
may,  before  the  o]»tinn  expires,  lawfully  make  a  sale  of 
it  to  a  third  party/'  This  rule  is  concisely  stated  in  39 
(>c  1213,  11183;  20  Am.  &  Eiifr.  Ency.  La%v  (2d  ed.)  608; 
IfoIIifuld  V.  LantJrnm,  31  Tex.  Civ.  App.  187;  Easton  r. 
.]ff)tit(joweri/,  UO  Cal.  307;  McXeny  v.  Campbell,  81  Neb. 
754 ;  link  v,  StaatH,  80  Neb.  482. 

It  must  be  o])sen'(Hl  tliat  in  the  case  at  bar  the  defend- 
ant Innl  knowledge  of  the  terms  and  conditions  of  tlie 
]»laintitrs  o])ti()n,  and  it  is  alleged  in  the  petition  that 
<l(»fi'n(lant  understood  tlie  fact  to  be  that  it  was  necessary 
for  him  to  make  the  first  payment  in  order  to  enable  the  . 
jdaintiff  to  secure  his  option  and  convey  the  land  in  ques-  . 
tion  to  the  defendant  according  to  his  contract  In  such 
a  case  the  plaintiff  may  recover  the  damages  that  are 
fairly  within  the  ccmtemplation  of  the  parties  at  the  time 
the  contra(*t  was  entered  into.  Pillsbury  v,  Alexander. 
10  Neb.  242;  Cau field  v,  TiUotsoti,,  25  Neb.  857;  Weitzel 
r.  Lci/sou,  23  S.  Dak.  367;  29  Am.  &  Eng.  Ency  Law  (2d 
ed.)  609.  Our  court  has  frequently  recognized  the  rule 
permitting  the  recoveiy  of  special  damages  which  are  • 
contemplated  hy  the  contract.  Wittenberg  i\  MoUyneaux, 
n5  Neb.  420;  ^y extern  IJnUm  Telegraph  Co,  \\  Wilhelw, 
48  Neb.  910;  Hale  i\  Hess  d  Co.,  30  Neb.  42;  f^chrandt  v. 
Young,  2  N(»b.  (Unof.)  546;  Kitche)i  Bros.  Hotel  Co,  r. 
Phi  lb  in,  2  Neb.  (Unof.)  340;  Seaver  v.  Hall,  50  Neb,  878; 
Beck  V.  Staats,  supra.  The  general  rule,  subject  to  quali- 
fications hereinafter  noted,  f(u*  the  measurement  of  dam- 
ages sustained  from  the  breach  of  the  contract  limits  a 
party  to  such  damages  as  arise  out  of  a  contract  which  has 
been  broken,  and  which  follow  in  the  natural  course  of  j 
events  from  the  breach  itself,  or  which  were  within  the  . 
c(Mit«Mni  lation  of  the  j^arties  wlieu  making  the  contract  i;i 
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13  Cvc.  32;  8  Am.  &  Eng.  Ency.  Law  (2d  ed.) 
U-i/  V.  Itftxendale,  ft  Exc.  (Eng.)  341,  354;  Ori^n 

16  N.  Y.  489. 
icndef)  petition  brings  the  case  squarely  within 

rule.  The  profits  which  are  in  the  cont«mpla- 
e  parties  at  the  time  the  contract  is  made  may 
red.     13  Cyo.  36;  Hoi^ard  v.  Stillurfl  t6  Bierce 

139  U.  S.  199;  Majne,  Damages  (Stli  ed.)  12; 

V.  Andrews  &  Co.,  92  Wis.  214;  Allis  v.  Mc- 
Micb.  428;  Ciirhon  v.  Stone-Ordean-Wells  Co., 
434,  107  Pac.  419;  Emerson  v.  Pacific  Coast  <€ 
°afking  Co.,  96  Minn.  1;  Wilson  v.  Wemwag. 
t.  82. 

:ition  alleged  sufficient  facts,  if  true,  to  consti- 
ise  of  action;  and  the  demurrer  admits  tbe  truth 
tters  well  pleaded  in  the  petition.  It  follows 
udgment  of  tbe  district  court  should  he,  and  is, 
and  the  cause  is  remanded  for  further  proceed- 

Heversed. 
,  Hose  and  Hameh.  .13.,  not  sitting. 


Bl.U.NT,    .\PrELLEB,    V.    CHICAGO,    HfBUNGTON    tc 

uiNCY  It.*iLitOAi>  Company,  appef-lant. 

Filed  June  16,  1913.    No.  17,226. 

nd  Serrant:  Relief  Fund:  Appmcatio.n  :  False  Stati- 
Warranties.  The  statement  contained  in  an  application 
mberahip  in  the  voluntary  relief  department  of  the  detend- 
npany  that  the  applicant  was  only  25  years  of  age  is  a  war- 
and  it  appearing  that  the  applicant  was  In  fact  more  than 
rs  old  when  he  made  hie  application,  that  tact  being  un- 
to the  company,  will  render  the  contract  or   Inauranci! 

:    r     Pbadd.     The  plaintiff,  while   living   at 

loiith,  bad  many  times  participated  In  the  reUet  fund  of 
tendant  under  the  name  of  "JcEse  F.  Blunt."     He  after- 
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wards  removed  to  MoCook,  NebrafkB,  chaneed  his  nanie  to 
"Jesse  Blount,"  and  represented  his  age  to  be  25  years,  when,  as 
a  mattpr  of  fart,  be  was  more  than  35  yesirs  old.  and  thus  a^ain 
secured  mf^mtiersbip  in  the  relief  department  of  the  defendant, 
which  otherwise  he  could  not  hare  done.  Held,  That  his  member- 
ship was  secured  by  fraud,  and  was  void. 

Ai'i*FL\L  from  the  district  court  for  t'a.ss  county: 
Harvey  D.  Tilvms,  JrD<;E.     Revcnsed. 

Byron  Clark  and  William  A.  Robertson^  ftir  appellant. 

Matthew  (icri/iff,  contra. 

Barn'ks,  J. 

Action  afrniiist  the  Cliicago,  Burlingrton  &  Quincy  Rail- 
road ConifKniy  to  recover  tlie  sura  of  ?315.  alleg:ed  to  be 
due  the  plaintiff  from  the  relief  dei>artnient  of  the  defend- 
ant company.  A  trial  in  the  district  court  for  Ca»8 
county  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  the  d(»f(»ndant  has  appealed. 

It  ap]H*ars  from  the  abstract  and  bill  of  exceptions  that 
on  the  lOtli  day  of  September,  1907,  the  plaintiff,  under 
the  name  of  J(^sse  Blount,  made  an  application  to  the  re- 
lief dei»artment  of  the  defendant  company  for  member- 
slii])  therein,  in  which  he  stated  that  hi»  name  was  Jesse 
Iih»unt;  that  he  was  25  years  of  age;  that  he  had  been  a 
niemher  of  the  r(»li(»f  department  in  1901  and  1906.  In 
answer  to  the  qu(\stion,  "What  long  or  serious  sickness 
or  sicknesses  have  you  had?''  he  stated,  "Not  any."  In 
answer  to  the  question,  "AVhen  were  you  last  unable  to 
work  on  account  of  injury?''  he  stated,  "Never  hurt."  It 
is  conceded  tliat  the  answers  to  these  questions  were  un- 
true, but  it  is  contended  that  they  were  not  warranties; 
that  th(\v  W(M'(*  merely  representations  which  in  no  way 
affectc^l  the  ])olicy  of  insurance  in  question. 

It  ai)])ears  tliat  jjlaintilT  had  previously  made  several  ap- 
plications to  join  in  the  distribution  of  this  fund  under 
tlie  name  of  Jesse  Blunt,  and  Jesse  F.  Blunt,  and  had 
been  acceptt  1,  and  had  on  13  different  occasions  portici* 
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ition  of  (lie  fund.  His  fonr 
1e  at  Pliittsmoiith,  and  when 
;iie  name  of  "Blount,"  and  : 
h  this  action  is  based.  It 
as  injured  iibout  the  8th  day 
le  received  $7.50,  and  the  1st  ( 
eceived  J537,  and  again  the 
'9;  that  from  the  time  he  rec 
■rnin  the  fund  $153.  On  the 
was  ascertained  that  plaii 
for  membership  at  diffcrei 
efits  under  the  name  of  "Jesa 
defendant  refused   to  makt 

determined  at  the  outset  of 
le  statements  made  by  plaini 
le  relief  department  of  the  i 
?  If  so,  then  the  policy  of  i 
iff  cannot  maintain  this  act 
t  the  statement  of  the  plain 
inty.  Rut  it  ia  claimed  thi 
ik;  that  defendant  would  ha 
anding  the  fali^ity  of  the  s 
iient  iR  not  well  fnnnded  foi 
stating  his  age  a.s  only  25 
sniployment  as  a  locomotive 
>e  entitled  to  wages  at  the  rfi 

him  eligible  to  the  third  cli 
ad  entitled  him  to  draw  $1. 

in  case  of  sicknes.-?  or  injur; 
lass.     If  he  had  truthfully  s 

been  eligible  to  the  first  c 
ily  50  cents  a  day. 
ed  by  the  testimony  tliat  the 
ase  Blount,"  instead  of  his  ti 
le  purpose  of  deceiving  tlie  d 
;er  the  name  of  "Blunt"  whi 
;  a  participation  in  the  thirt 
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the  relief  fund,  and  by  his  application  under  the  name  of 
"Blount/'  and  his  statement  therein  contained  that  he 
was  only  25  years  of  age  when,  bb  a  matter  of  fact,  he  was 
over  35  years  old,  he  was  able  to  avoid  that  record,  and 
did  avoid  the  discovery  of  his  fraud  until  the  13th  day  of 
August,  1909,  when  the  exposure  came,  and  he  was  denied 
further  payments. 

It  is  contended  that  the  relief  department  might  have 
known  the  falsitv  of  the  statements,  or  bv  the  use  of  or- 
dinary  diligence  could  have  ascertained  their  falsity.  But 
it  api>ears,  without  dispute,  that  they  never  connected  the 
phiintiff  with  tlie  man  who  had  previously  applied  for 
membership  under  the  name  of  "Blunt"  until  August  13, 
1909,  and  the  reason  for  the  failure  is  explained  by  the 
testimony  of  ifr.  Redfern,  who  stated  that  two  diflFerent 
numbers  were  used,  one  being  file  number  22,018,  and  the 
other  being  number  121,290,  and  this  explanation,  in  the 
absence  of  any  evidence  to  the  contrary,  seems  conclusive. 
In  view  of  the  foregoing  facts,  we  deem  it  clear  that  the 
sfatement  was  a  warranty,  was  material,  and  the  insur- 
ance contract  was  thereby  rendered  void.  JEtim  Ins.  Go. 
r.  Simm())}s,  49  Neb.  811;  Royal  Neighbors  of  Ayneriea  v, 
Wallncr,  73  Neb.  409;  Koerts  v.  Grand  IjOdfje  Hermann's 
Snth9,  119  Wis.  520;  Callies  v.  Modem  Woodmen  of 
America ^  98  Mo.  App.  521,  72  S.  W.  713;  Gohh  v.  Govennnt 
Mutual  Benefit  Ass'n,  153  Mjiss.  176;  Thomas  v.  Grand 
Lodge,  A,  O,  U,  IF.,  12  Wash.  500;  Dunning  r.  Massachth 
setts^  Mutual  Accident  Ass'n,  99  Me.  390;  f^mith  t\  Su- 
preme Lodge,  K.  cf  L.  G.  P.,  123  la.  676;  Standard  Life  d 
Accident  Inst.  Co.  r.  Sale,  121  Fed.  664. 

It  is  also  contended  that  the  insurance  contract  was 
rendered  void  by  plaintiff  {.giving  his  name  "Jesse  Blount," 
inst(SKl  of  Jesse  F.  Blunt,  which  was  his  true  name.  Plain- 
tiff argues,  however,  that  the  name  was  not  material  to 
the  risk,  and  therefore  should  not  affect  the  contract  As 
we  view  the  cai?e,  the  plaintiff's  name  was  material.  If  he 
had  truthfully  given  his  name  he  would  have  been  at  once 
conncM-tcd  Avitli  his  former  applications  and  membership. 
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d  have  been  ascertained  that  he  had  incorrectly 
ge,  and  his  application  would  have  been  denied. 
it  is  said  that  tlie  name  was  idem  sonans.  We 
contention  is  also  unsound,  for  Blunt  and 
two  distinct  and  different  names.  They  do  not 
:,  and  are  not  referable  to  one  and  the  same 
e  are  therefore  of  opinion  that  plaintiffs  as- 
f  the  name  of  "Blount"  was  material  to  the 

le'termined  that  in  at  least  two  respects  the 
tatements  on  which  he  obtained  the  insurance 
nties  and  were  material  to  the  risk,  and  that 
idmittedly  false,  it  follows  that  tlie  trial  court 
i  directed  a  verdict  for  the  defendant, 
ment  of  the  district  court  is  reversed  and  the 
aauded  for  further  proceedinga 


Rose  and  JIamuk,  JJ.,  not  pitting. 


>AVIS,    APPELLANT,   V,    jAMBS    HAIRB,   APPELLEE. 
Filed  Juire  16,  1913.    No,  17,239. 

md  Agent:  Secbbt  Pbofitb:  Liability  of  Agent.  To 
principal  to  recover  for  secret  profits  alleged  to  have 
ie  by  hla  agent  In  the  exchange  of  proper  tie  a,  It  must 
bat  at  the  time  ol  the  exchange  or  trade  the  agent  was 
I  d(  Bome  knowledge  of  the  value  of  tbe  property  taken 
nge  that  was  unknown  to  his  principal,  and  which  tbe 
er wards  usejl  to  biB  own  advantage. 

r    .     An  agent  agreed  with  a  third  party  to 

a  restaurant  taken  by  such  third  party  In  exchange  with 
lipal  for  other  property  tn  case  such  third  party  should, 
imlnation,  conclude  that  be  did  not  desire  to  hold  It. 
it  afterwards  purchased  the  restaurant  according  to  Ma 
it,  at  a  price  much  leas  than  that  fixed  by  hla  principal 
g  the  cTi-hange,  biit  which  was  the  fair  market  value  of 
tnant.  //eld.  That  he  was  not  liable  to  his  principal  for 
Dlita. 
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AiTEAF^  from  tlie  district  court  for  Boone  county; 
Ja.mi:s  K.  IIanna,  Juik;b.    Affirmed, 

C.  IJ,  Spf'dr,  F.  J.  Mack,  A.  E.  Gurten  and  H.  C.  Vail, 

for  appellant. 

/.  L.  Albert  and  F.  D,  Williams,  contra, 

Baknes,  J. 

Action  to  recover  w^cret  profits  allejjed  to  have  been 
injide  by  plaintill's  a^ent  in  the  sale  or  exchange  of  certain 
real  estjite.  A  trial  in  the  district  court  for  Boone  county 
r(»snlte(l  in  a  verdf<t  and  judgment  for  the  defendant,  and 
th(»  i>hiintiff  has  appealed. 

It  ap]»ears  that  the  plaintiff  was  the  owner  of  a  building 
situated  on  a  leased  lot  in  Albion,  Nebraska,  and  used  as 
a  n^stanrant,  wliicli  he  desired  to  exchange  for  other  prop- 
erty, and  employed  the  defendant  as  his  agent  to  accom- 
plish that  i)urpose.  Some  time  thereafter  the  defendant 
infornu^d  the  plaintitT  that  he  had  an  offer  to  exchange 
some  Holt  county  huid  for  the  restaurant  and  stock  con- 
tallied  therein.  Thereup<m,  plaintiff  and  defendant  went 
to  Holt  county,  where  they  met  a  party  by  the  name  of 
]Mor^^m,  who  had  the  Holt  county  lalid  for  sale  or  ex- 
chanp^e.  The  plaintiff  looked  at  the  land,  w^hich  Morgan 
priced  to  him  at  |4,500.  After  some  negotiations  Morgan 
a<,n'(»(*d  to  tiike  the  plaintiff's  restaurant,  at  a  valuation  of 
.^:5,()()(),  and  §;i,200  for  the  Holt  county  farm,  the  plaintiff 
to  i)ay  Jlor^an  Brothers  a  commission  of  flOO.  A  con- 
tract to  that  effect  was  made  between  the  plaintiff  and 
Moi'iXnn.  At  that  time  neither  the  plaintiff  nor  the  de- 
fendant kn(»w  the  owner  of  the  Holt  county  land,  nor  had 
any  information  as  to  the  cash  price  for  which  it  could  be 
purchased. 

It  also  aj)])(^ars  that,  in  order  to  induce  Morgan  to  make 
the  trade,  defendant  agreed  that  if  he,  Morgan,  did  not 
want  the  ])lnintifT\s  restaurant  after  examining  it,  he  would 
purchase  it  for  $1,200.     The  trade  as  thus  agreed  upon 
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lade,  and  when  the  papers  were  exchanged  it  was 
lined  that  the  owner  of  the  Holt  conntv  fiirni  only 
f2,300  in  cash  for  it.  PlaintiEE,  however,  accepted 
ed,  and  executed  a  mortgage  of  $1,200  on  the  land, 
ins  obtained  the  title,  which  he  still  liolds.  Morgan, 
Bhing  to  keep  the  resfaurant  after  he  had  examined 
3  it  to  the  defendant  for  fl,100,  and  plaintiff  paid 
n  a  commisKioD  of  $85  in  lieu  of  $100  as  was  at 
greed  upon.  Thereafter  plaintiff  hrouglit  this  suit 
over  from  his  agent  what  he  alleged  to  be  secret 
I,  amounting  to  ?2.000,  and  the  trial  resulted  in  a 
t  for  the  defendant,  as  above  stated, 
iplaint  is  made  of  the  giving  of  instmctions  num- 
5,  9,  10,  11  and  12,  which,  in  effect,  told  the  jury 
'  the  defendant  caused  the  exchange  to  be  made,  and 
ed  the  restaurant  property  himself  at  less  than  its 
arket  price  or  value,  then  in  such  case  alone  would 
ifendant  be  liable.  Rut,  if  be  obtained  the  restaur- 
'en  by  misrepresentation  of  the  facts  at  not  more 
ts  fair  market  value,  there  oould  be  no  recovery,  and 
irden  of  pnwf  was  on  the  plaintiff  to  show  that  the 
lant  obtained  the  restaiirant  property  for  less  than 
irket  value.  As  we  view  the  evidence,  the  instruc- 
pomplained  of  were  proper,  and  correctly  measured 
■fendant's  liability  to  the  plaintiff.  It  seems  clear 
his  was  an  exchange  of  property  in  which  the  plain- 
:ed  the  price  at  which  bis  property  was  to  be  taken 
rgan  Brothers  in  exchange  for  tlie  Holt  county  farm, 
lie  of  which  was  controlled  by  them,  and  Morgan 
era  fixed  the  price  of  the  farm.  The  plaintiff,  at  the 
he  trade  was  made,  saw  the  land  and  knew  as  much 
tJ>e  defendant  as  to  its  real  value.  The  defendant 
loseessed  of  the  same  knowledge  that  the  plaintiff 
nd  no  more.  In  order  to  facilitate  the  trade,. defend- 
ated  ttiat,  if  Morgan  Brotliers  did  not  want  the  res- 
it after  they  had  seen  it,  he  would  purchase  it  from 
for  fl,20fl.  They  afterwards  concluded  to  accept 
fer.     With  tlie  money  thus  obtained,  and  the  niort- 
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^i\f^i^  of  f  1,200,  Morgan  Brothers  paid  for  the  Holt  county 
land,  wliich  was  conveyed  to  the  plaintiff,  and  the  convey- 
ance accepted  by  him. 

The  case  of  Leonard  v.  Omstead,  141  la.  485,  cited  by 
the  plaintiff.  \h  not  an  authority  in  this  case.  There  de- 
fendant having  been  plaintiff's  agent  in  negotiations  for 
an  exchange  of  the  plaintiff's  land,  which  he  was  putting 
in  at  a  cash  value  of  f  70  an  acre,  for  land  of  C,  which  C. 
was  putting  in  at  a  cash  value  of  f25  an  acre,  having  dis- 
covered that  C.  was  willing  to  sell  his  land  at  a  net  cash 
l»ri('e  of  fl4  an  a(;re,  and  not  having  disclosed  this  to  the 
plaintiff,  as  was  his  duty,  but  having  arranged  with  C. 
that,  after  C  had  exchanged  with  plaintiff,  the  defendant 
would  buy  the  land  of  C.  at  a  price  which  would  net  fl4 
an  acre  for  the  land  which  he  had  exchanged  with  the 
plaintiff,  it  was  held  that  defendant  must  account  to 
plaintiff  for  the  profit  he  made  on  the  land  which  he  resold 
at  $75  an  acre,  though  it  was  not  worth  even  f70  an  acre. 
In  the  case  at  bar  it  appears,  without  dispute,  that  defend- 
ant had  no  knowledge  as  to  who  owned  the  Holt  county 
land,  or  wliat  it  could  be  purchased  for  in  cash,  and,  in 
order  to  facilitate  the  trade,  he  agreed  to  take  the  restaur- 
ant himself  at  |1,200  if  Morgan  Brothers  did  not  desire  to 
keep  it.  Neitlier  are  Wiruth  v.  Lashmett,  82  Neb.  375, 
Dunrard  t\  Hxihhell,  149  la.  722,  nor  Yamer  v.  Inter- 
fitatc  Exchnngc,  138  la.  201,  in  i>oint 

In  the  case  at  bar  the  plaintiff  knew  the  terms  of  the 
trade,  and  that  he  was  not  getting  $3,000,  nor  any  other 
sum  in  cash,  for  his  restaurant.  He  went  in  person  to 
(examine  the  land,  and  knew  exactly  what  he  was  getting. 
The  defendant  concealed  nothing  from  him,  and  there  is 
no  evidence  to  show^  that  he  suffered  any  damages  by  rea- 
S(m  of  any  concealment  of  the  facts.  The  defendant  made 
no  secret  profits.  He  bought  the  restaurant  property 
after  his  agency  had  determined,  and  then  at  what  the 
evidence  abundantly  shows  was  its  fair  market  value. 

It  therefore  so(»nis  clear  that  the  district  court  correctly 
instructed  the  jury,  and,  the  verdict  having  been  given  the 
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fendant,  no  do  not  see  our  way  clear  to  disturb  it.    The 
..Jgment  of  the  district  court  is  therefore 

Affirmed. 

RasE,  SKntiWiCK  and  Hambr,  JJ,,  not  sitting. 


M.  B.  EMnEB.soN,  .iPi'EiXAXT,  V.  Adams  County,  appel- 
lant; U.  S.  ROHRER,  APPELLEE. 
Filed  Jdnb  16,  1913.    No.  17,311. 

1.  CoantlsB:    Powbrr  of  CoMMiasioNBits.     Countr  commiBBlonerB  are 

clothed  not  only  with  the  powers  eipresaly  conrerred  upon  them 
by  statute,  but  they  also  poseesa  such  powers  as  are  requfalte  to 
enable  thein  to  dlBcharse  the  ofBcfal  duties  devolved  upon  them 
by  law. 

2.  :    :    Employment  of  Abbistantb.    Such  board  has  the 

power  to  employ  and  pay  for  clerical  assistance  to  the  county  at- 
torney where  such  clerical  assistance  Is  necesBary  for  the  purpose 
of  enabling  that  officer  to  properly  perform  the  duties  devoMne 
upon  him  In  conducting'the  business  of  his  office.  Berryman  v. 
BchatanSer,  86  Neb.  281. 

Appeal  from  the  district  court  for  Adams  county: 
Harry  S.  Dungan,  Judge.    Reversed  with  directions. 

John  M.  Ragan,  M.  A.  Hartigan  and  J.  W.  James,  for 
appellant. 

John  ^iiider^  contra. 

Barnes,  J. 

The  plaintiff  in  tliis  action  was  employed  in  the  office 
of  the  cotmty  atturney  of  Adams  county  in  the  perform- 
anc«  of  clerical  work  which  was  necessary  in  order  to 
enable  the  county  attorney  to  properly  perform  the  duties 
of  his  office.  Slie  presented  a  bill  for  her  services  to  the 
county  board  fimounting  to  f25  for  the  niontli  of  Novem- 
ber, 1910.    The  bill  wa.s  audited  and  allowed,  and  one  V. 
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R.  Rolirer,  as  a  taxpayer,  appealed  to  the  district  court, 
where  a  trial  resulted  in  a  judgment  for  the  appellant 
rejecting  the  plaintiff's  claim,  and  slie  has  brought  the 
case  here  by  appeal. 

The  question  involved  is  the  power  of  the  county  board 
to  furnish  and  pay  for  clerical  help  in  the  county  attor- 
ney's olli(»e.  The  district  court  found  that  the  sendees 
were  performed,  and  were  necessary  to  enable  the  county 
attorney  to  properly  perform  his  duties,  but  further  found 
that  the  boiu'd  had  no  power  to  pay  for  such  services. 

In  Lancaster  County  v.  Lincoln  AuditofHum  Ass'n^  87 
Neb.  87,  it  was  said:  "The  direction  of  county  affairs  is 
entrusted  bv  law  to  the  county  board,  and  not  to  the 
courts.  Neith(»r  are  infallible.  It  is  probable  that,  where 
no  sinister  influences  are  shown  to  exist,  county  affaire 
may  in  the  long  run  be  best  administered  by  the  men 
cliosen  by  the  i)e(>ple  for  that  express  purpose.  Wliile  the 
intervener  and  other  citizens  of  the  countv  mav  be  po»- 
sessed  of  business  acumen  which  would  prevent  them 
making  such  a  contract,  we  are  of  opinion  that  it  is  not 
void  for  want  of  ccmsideration."  • 

Bcrrj/inan  v,  Sirhalandrr,  85  Neb.  281,  w\is  a  case  where 
the  county  attorney  filed  a  claim  for  §21.84  for  exp<.»nses 
n(H*essnrily  incurred  in  performing  the  duties  of  his  office. 
Tlie  district  court  held  that  plaintiff  could  not  recover. 
On  ap])eal  to  this  court  it  was  said:  "Section  4440,  Ann, 
St  1007,  in  destining  the  powers  of  a  county,  gives  the 
county  power  'to  make  all  contracts  and  to  do  all  other 
acts  in  relation  to  tlie  j)roperty  and  concerns  of  the  county 
necessary  to  the  exercise  of  its  corporate  powers.'  In  con- 
struing this  provision  of  tlie  stiitute  and  determining  the 
meaning  of  tlie  word  'necessary'  therein,  in  Lancaster 
County  f.  Green,  54  Neb.  98,  we  held:  '(])  A  board  of 
county  commissioners,  in  addition  to  the  powers  specially 
conferred  bv  statute,  has  such  other  powers  as  are  inci- 
dentally necessnry  to  enable  such  board  to  carry  into 
effect  tlie  powers  granted.  (2)  The  word  "ne(*essary" 
considered,  and,  in  resi)ect  to  the  implied  powers  of  boards 
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of  coanty  commissioners,  held  to  mean  no  more  1 
exercise  of  such  powers  as  are  reasonably  require) 
exigencies  of  each  case  as  it  ariseK,'  In  tlie  opii 
303)  we  said:  'The  county  commissioners,  there( 
clothed  not  only  with  the  powers  expressly  conferr 
them  by  statute,  but  they  also  possess.such  power 
requisite  to  enable  them  to  discharge  the  offiria 
devolved  upon  them  by  law.  It  was  not  practii 
advance  to  enumerate  all  the  powers  which  the  1 
county  commissioners  might  he  permitted  to  exerf 
cover  all  contingencies  very  general  language  i 
ployed,  and  from  this  consideration  it  necessarilj 
that  the  question  whether  or  not  the  board  has  t 
its  powers  must  be  determined  uixm  tlie  circumst 
each  case  as  it  arises.'  We  do  not  think  tlie  que 
the  power  of  the  county  board  to  contract  in  adv, 
expenditures  of  the  kind  in  controversy  is  involv 
The  simple  question  involved  is:  Did  the  board  I 
po^-er  to  pay  the  necessary  expenses  of  the  couni 
ney  incurred  wliile  prosecuting  tlie  business  of  Ii 
in  a  manner  which  was- saving  to  the  county  lar 
of  money  each  year?  To  hold  that  it  did  not  ha 
power  would  not  only  be  a  strained  constrnctio? 
statute,  but  would,  we  think,  be  against  public  pnli. 
action  of  the  board  in  allowing  plaintiff's  claim, 
Konabieness  of  which  is  not  questioned,  was  a  lawl 
cise  of  the  discretionary  powers  of  such  board,  re 
of  any  prior  agreement  in  that  behalf." 

In  Chrixiner  v.  Hayes  County,  79  Neb.  157,  it  w 
"County  officers  have  by  implication  such  powen 
necessary  to  enable  them  to  perfcmn  the  duties  e 
enjoined  upon  tliem.  A  county  attorney,  who  is  i 
by  law  and  by  tlie  order  of  tlie  county  board  to  i 
actions  for  tiie  benefit  of  the  county,  may  hind  tii( 
to  pay  the  reasonable  and  nec'cs^sarj'  expenses 
thereto."  SUtlv  v.  Hartoii.  88  Xeb.  HTfi;  >^hrpar(f  v. 
ling,  61  Neb.  Si<2;  liohrrh  r.  TU<h„}'X'HK  82  Neb.  i 

In  the  case  at  bar  it  was  established  bevond  i 
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that  the  services  were  necessary  in  order  to  properly  en- 
able the  county  attorney  to  perform  the  duties  of  his 
office,  and  that  the  services  were  performed.  Therefore 
we  decline  to  take  so  narrow  a  view  of  the  powers  of  the 
county  board  as  would  prevent  them  from  paying  a  small 
compensation  for  such  service.  By  furnishing  the  county 
attorney  a  small  amount  of  clerical  help  he  was  enabled 
to  perform  the  duties  of  his  office  more  effectually,  and 
thus  better  serve  the  county  in  prosecuting  criminal  cases 
and  i)erf()rming  the  other  duties  devolving  upon  him  in  his 
official  capacity. 

We  are  therefore  of  opinion  that  the  county  commis- 
sioners had  the  power  to  allow  plaintiff's  claim.  The 
judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  is  remanded,  with  directions  to  render  a  judg- 
ment for  the  plaintiff. 

Reversed. 

Rose,  Sedgwick  and  Hameb,  JJ;,  not  sitting. 


State,  ex  rel.  Wilijam  Rakow  et  al.,  appellees,  v.  E. 

H.  Allen  et  al.,  -appellants. 

Filed  June  16,  1913.    No.  17,333. 

Appeal:  Findings:  Presumptions.  Where  the  district  court  make^ 
general  and  special  findings,  and  omits  therefrom  some  fact  con- 
clusively established  by  the  eyidence  essential  to  t^e  decree,  snch 
fact,  on  appeal  to  this  court,  will  be  treated  as  found  by  the  court. 

Appeal  from  the  district  court  for  Dixon  county :  Guy 
T.  Graves,  Judge.    Affirmed. 

J.  J.  McCarthy^  for  appellants* 

Kingsbury  d  Uendrivlvson^  contra, 

Barnes,  J. 

Action  in  mandamus  to  compel  the  defendants  to  move 
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the  schoolhoiise  in  district  No.  31,  Dixon  county,  Ne- 
braska, to  its  former  site.  A  trial  in  the  district  court 
resulted  in  findings  and  a  judgment  for  the  relators,  and 
the  defendants  have  appealed. 

It  appears  that  at  the  annual  school  district  meeting  held 
in  school  district  No.  31,  in  the  year  1910,  there  was  sub- 
mitted to  the  voters  there  assembled  the  question  of  mov- 
ing the  schoolhouse  from  its  present  site  to  one  alleged  to 
be  nearer  the  center  of  the  district.  A  vote  on  that  ques- 
tion was  taken,  and  resulted  in  14  for  and  10  against  re- 
moval. According  to  the  provisions  of  section  11537,  Ann. 
St.  1911,  the  motion  was  declared  lost.  It  further  appears 
that  within  a  few  days  thereafter  E.  H.  Allen,  H.  B.  Carr, 
two  members  of  the  school  board,  together  with  certain 
other  persons,  proceeded  to  remove  the  schoolhouse  to 
another  site.  Thereupon  this  action  wa.s  commenced  to 
require  the  defendants  Allen,  Carr  and  others  to  replace 
the  schoolhouse  in  its  former  position.  Issues  w^ere  joined, 
and  the  cause  was  tried  to  the  court,  who  made  certain 
general  and  special  findings  of  the  facts,  and  awarded  the 
plaintiffs  the  writ  of  mandamus  prayed  for,  restoring  the 
schoolhouse  in  question  to  its  former  site. 

The  appellants  contend  that,  the  court  having  failed  to 
find  that  there  was  a  demand  made  upon  the  respondents 
to  restore  the  schoolhouse  to  its  former  location,  the  judg- 
ment of  the  district  court  should  be  reversed.  In  Lynch 
V.  Egan,  67  Neb.  541,  it  was  said:  "In  a  suit  in  equity, 
where  the  court  makes  special  findings,  and  omits  there- 
from some  fact,  conclusively  established  by  the  evidence 
essential  to  the  decree,  such  fact,  on  appeal  to  this  court, 
will  be  treated  as  though  found  by  the  court." 

It  appears  that  respondent  Allen  told  R.  H.  Cross,  his 
fellow  school  district  director,  that  he  could  not  replace 
the  schoolhouse  on  its  former  site.  And  Allen  testified 
himself  that  he  was  present  and  hired  Mr.  Reed  to  move 
the  schoolhouse  from  its  former  location ;  that  he  at  that 
time  was  acting  as  a  director  of  the  school  district.  We 
therefore  conclude  that  there  was  suflScient  evidence  to 
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sustain  a  finding  of  thfi  refusal  of  the  respondents  to  re- 
place tlie  schoolhouse  in  its  former  position. 

As  we  view  tlie  record,  it  contains  no  reversible  error, 
and  the  judgment  of  the  district  court  is 

Affibmed. 

KosE,  Sedgwick  and  Hameb,  JJ.,  not  sitting. 


In  re  Estate  of  J.  M.  Strahan. 

a 

Frank  E.  Strahan  et  al.  ;  Mary  W.  Strahan, 
LANT,  V.  Wayne  County,  appellee. 

Filed  June  16.  1913.    No.  17,912. 

1.  Taxation:  Inheritance  Tax:  Limit ations.  Where  s  petition  Is 
filed  in  a  proceeding  in  the  county  court  to  recover  the  inherit- 
ance tax  due  from  the  heirs  of  a  deceased  person,  and  notice 
thereof  Is  given  to  the  persons  interested  within  five  years  from 
the  death  of  the  decedent,  a  plea  of  the  statute  of  limitations  as  a 
defense  is  of  no  avail. 

2. :   :    Interest  of  Sukvivinq  Spouse.    Chapter  23,  Comp. 

St.  1911,  abolishing  the  estates  of  dower  and.  curtesy,  gi^es  to 
the  surviving:  spouse  of  a  deceased  person  an  enlarged  estate  of 
the  same  kind  and  nature  as  that  of  dower  or  curtesy,  and 
such  estate,  like  dower,  is  not  subject  to  an  inheritance  tax.  In 
re  Estate  of  Sanford,  91  Neb.  752. 

Ai'PEAL  from  the  district  court  for  Wayne  connty: 
AxsoN  A.  Welch,  Judc4E.  Reversed  mid  dismissed  as  to 
Mary  W.  ^^trahan. 

% 

9 

Kivijshuri/  d  ITcndrtcJcson,  for  appellant. 
A.  R.  Daris  and  F.  R  Berry,  contra. 

m 

Field,  Rirlrtf.s  d  Ricletfs,  Lincoln  Frost,  W.  L,  Pope, 
S.  L.  Geisihardt  and  TihhetSy  Anderson  d  Baylor,  amid 
cur  ice. 
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Barnes,  J. 

Appeal  from  a  judgment  of  the  district  court  for  Wayne 
county,  fixing  the  amount  of  an  inheritance  tax  due  from 
the  estate  of  one  J.  M.  Strahan,  deceased.  It  appears  that 
Strahan,  a  resident  of  the  state  of  Iowa,  died  intestate  on 
the  14th  day  of  August,  1907,  and  left  surviving  liim 
Mary  W.  Strahan,  his  widow,  two  adult  sons,  and  three 
married  daughters,  hereafter  designated  as  the  heirs.  At 
the  time  of  Strahan's  death  he  was  the  owner  of  certain 
real  estate  in  Wayne  county,  Nebraska,  valued  at  $133,- 
570,  and  an  interest  in  the  First  National  Bank  of  Wayne 
represented  by  210  shares  of  its  capital  stock,  valued  at 
129,190.  On  the  19th  day  of  July,  1912,  the  county  at- 
torney filed  a  petition  in  the  county  court  of  Wayne 
county,  as  provided  by  law,  claiming  the  inheritance  tax 
in  question,  and  alleging  that  no  part  of  said  tax  had 
been  paid.  On  the  filing  of  the  petition  the  county  court 
appointed  an  appraiser  to  value  the  said  estate,  and  on 
the  same  day  the  appraiser  gave  notice,  as  provided  by 
law,  to  the  widow  and  the  heirs  that  he  would  proceed 
to  take  testimony  concerning  the  value  of  the  estate,  at 
his  office  in  the  First  National  Bank  building  in  the  city 
of  Wayne,  Nebraska,  on  August  3,  1912,  at  10  o'clock  A. 
M.  The  evidence  was  taken  at  the  time  and  place  stated 
in  the  notice.  The  appraiser  duly  filed  his  report  in  the 
county  court  on  August  7,  1912,  fixing  the  value  of  the 
estate  at  the  sums  above  mentioned.  On  that  day  the 
widow  and  the  heirs  made  a  general  appearance  in  the 
action,  and  requested  the  court  to  withhold  its  decree  on 
the  report  filed  by  the  appraiser  until  September  16,  1912, 
in  order  that  they  miglit  file  objections  to  the  report.  The 
request  was  granted.  The  widow  and  the  heirs  filed  their 
objections,  and  a  hearing  was  had  on  the  16th  day  of  Sep- 
tember, 1912,  at  which  time  the  tax  in  question  was  as- 
sessed. The  widow  and  the  heirs  prosecuted  an  appeal  to 
the  district  court  for  Wayne  county.  The  cause  came  on 
for  hearing  on  the  20th  day  of  November,  1912,  and  re- 
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suited  in  a  finding  that  the  total  value  of  the  estate  was 
1163,111.36.  The  court  further  found  that  the  interest 
of  the  widow  therein  was  f40,752.84;  that  she  w^as  en- 
titled to  exemptions  in  the  sum  of  f  10,000,  leaving  a  bal- 
ance of  130.752.84  subject  to  the  inheritance  tax;  that  the 
interest  of  each  of  the  heirs  in  the  remainder  of  the  estate 
was  $24,451.70,  less  an  exemption  of  $10,000  each,  leavin*; 
the  interest  of  each  of  them  subject  to  the  inheritance  tax 
in  the  amount  of  $14,451.70;  that  no  part  of  the  said  in- 
heritance tax  had  been  paid,  to  all  of  which  findings  the 
widow  and  the  heirs  excepted.  It  was  thereupon  ordered, 
adjudged  and  decreed  that  an  inheritance  tax  be  assessed 
against  the  interest  of  the  widow  in  the  sum  of  f307.52, 
with  interest  at  7  per  cent,  from  August  14,  1907, -and 
$144.51,  with  interest  at  7  per  cent,  from  August  14,  1907, 
was  assessed  against  the  interest  of  each  one  of  the  heirs 
of  the  deceased.  No  appeal  was  taken  by  the  heirs,  but 
on  the  22d  day  of  November,  1912,  the  widow  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  she  there- 
upon prosecuted  this  appeal. 

Three  questions  are  presented  by  the  record:  First 
Was  the  bank  stock  assessable?  Second.  Is  the  tax  barred 
by  the  statute  of  limitations?  Third.  Is  the  widow's  in- 
terest assessable? 

1.  Appellant  contends  that  the  tax  was  barred  by  the 
statute  of  limitations  because  more  than  five  years  had 
elapsed  after  the  tax  accrued,  and  therefore  it  was  con- 
clusively presumed  to  have  been  paid.  The  record  dis- 
closes that  the  proceeding  to  collect  the  inheritance  tax 
was  commenced  within  the  five-year  period  above  men- 
tioned; tliat  notice  was  given  the  widow  and  the  heirs,  as 
provided  by  law,  within  that  period;  that  they  each  vol- 
untarily made  a  general  appearance  in  the  action  within 
said  period,  to  wit,  on  August  7,  1912.  It  therefore  fol- 
lows that  tills  contention  is  without  merit. 

2.  Appellant  further  contends  that  her  distributive 
share  of  the  bank  stock  was  not  subject  to  an  inheritance 
tax,  for  the  ic^ason  that,  being  personal  projierty,  its  situs 
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was  fixed  by  law  at  the  place  of  the  residence  of  her  de- 
ceased husband,  which  was  at  the  time  of  his  death  in  the 
state  of  Iowa.  This  reason  may  not  be  decisive  of  the 
question,  and  therefore  need  not  be  considered.  There  is 
another  reason,  however,  why  appellant's  interest  in  the 
l)ank  stock  was  not  subject  to  the  inheritance  tax,  as  we 
shall  presently  see. 

3.  Finally,  appellant  contends  that  none  of  her  distrib- 
utive share  of  her  husband's  estate,  either  real  or  personal, 
was  subject  to  an  inheritance  tax  under  the  laws  of  this 
state.  Chapter  49,  laws  1907,  called  the  "King  Inherit- 
ance Law,''  abolishes  the  estates  of  dower  and  curtesy, 
and  in  lieu  thereof  provides  (sec.  1) :  "When  any  person 
shall  die,  leaving  a  husband  or  wife  surviving,  all  the  real 
estate  of  which  the  deceased  was  seized  of  an  estate  of 
inheritance  at  any  time  during  the  marriage,  or  in  which 
the  deceased  was  possessed  of  an  interest  either  legal  or 
equitable  at  the  time  of  his  or  her  death,  which  has  not 
been  lawfully  conveyed,  by  the  husband  and  wife  whili* 
residents  of  this  state,  or  by  the  deceased,  while  the  hus- 
band or  wife  was  .a  non-resident  of  this  state,  which  has 
not  been  sold  under  execution  or  judicial  sale,  and  which 
has  not  been  lawfully  devised,  shall  descend  subject  to  his 
or  her  debts  and  the  rights  of  homestead,  in  the  manner 
following:  First.  One-fourth  part  to  the  husband  or 
wife."  By  section  3  of  the  act  it  is  further  provided  that 
the  personal  estate  of  the  deceased  shall  be  distributed  in 
the  same  proportions  to  the  same  i)erson8  as  prescribed  for 
the  descent  of  real  estate.  Comp.  St.  1911,  ch.  23,  sees.  1, 
176.  It  thus  appears  that  the  appellant,  as  the  widow  of 
her  deceased  husband,  by  operation  of  law  became  the 
owner  of  one-fourth  of  the  real  estate  and  bank  stock  in 
question,  upon  her  husband's  death.  Under  the  present 
law  the  interest  of  the  wife  in  the  personal  property  of  her 
husband  is  similar  to  that  of  a  silent  partner.  The  hus- 
band is,  in  effect,  the  managing  agent  and  has  control  of 
the  property.  He  can  sell  and  dispose  of  it,  or  he  may  ex- 
change it  for  other  property.    But  at  liis  death  her  interest 
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tlK'HM'n  roines  to  Iior  in  her  own  right.  It  does  not  pass  to 
h<T  hv  will,  or  hv  the  intestate  hiws  of  the  state.  Tli** 
hiishand  rannot  (h'jirive  her  of  that  right.  Oaster  c.  Estate 
of  (JiiJ^frr.  112  Neh.  «. 

ifanv  of  the  courts  of  last  resort  in  this  conntrv  have 
de('lare<l  tliat  tlie  projH^rty  of  tlie  wid  .»w,  Tvhiih  comes  to 
lier  !»y  law,  or  by  what  has  been  designated  as  tlie  *'wifc 
right,"  is  inmnine  fiom  the  jtaynient  of  an  inlieritance  tax. 
In  In  re  Ksiuic  of  Stuiforfl,  91  Neb.  752,  tliis  court  held: 
"The  dower  intrrest  of  the  widow  in  the  estat^^  of  her  de- 
eeas4Ml  hii.'^liand,  whether  taken  under  his  will  or  by  oi>era- 
ti<in  <»f  law,  is  not  subjcTt  to  an  inheritance  tax.*' 

It  is  argne<l  t)y  <*ouns4d  for  the  apytellee  that,  the  legisla- 
ture having  al»olished  tlie  estates  of  dower  and  curtesy, 
that  rnle  has  no  application  to  the  present  controversy.  It 
ap|u»ars,  howevcT,  upon  an  examination  of  the  authorities, 
that  the  legislature  of  the  state  of  Iowa  in  1873  passed  an 
act  ill)  dishing  estates  of  dower  and  curtesy,  and  gi\-ing  to 
(he  surviving  s[Mmse  a  f(»e  simjde  interest  in  one-third  of 
the  estate  of  the  deceased.  The  provisions  of  our  present 
inheritance  law  are,  in  elTect,  the  same  as  those  of  the  Iowa 
statut<\  witli  tlie  exception  that  in  this  state  the  surviving 
sfioiise,  under  certain  conditions,  takes  a  fee  simple  inter- 
est in  one  fourth  of  tlie  estate  of  the  deceased,  both  real 
and  i»ers(Hial.  Construing  the  Iowa  statute,  the  supreme 
court  of  that  state,  in  Purcrll  v,  Lang,  97  la,  610,  said: 
**A  wif(»  is  entitled  to  dower  in  land  alienated  bv  her  lius- 
baud,  in  tlie  decMl  (»f  which  she  did  not  join,  according  to 
the  law  in  force  at  the  time  of  such  alienation,  notwith- 
standing his  d(*ath  takes  place  after  the  passage  of  Iowa 
('o(h»  1S7'^  section  2440,  declaring  the  estates  of  dower 
and  curtesy  aholislicMl,  and  giving  the  surviving  spouse  a 
fee-simple  inten^st  in  one-third  of  the  estate  of  the  de- 
ceased, as  such  act  merely  abolishes  the  use  of  the  words 
*<lower'  and  ^curtesy'  as  descriptive  of  the  enlarged  estate." 

It  has  been  held  by  the  great  weight  of  .authority  that 
(lower  is  not  imuiunc*  because  it  is  dower,  but  because  it, 
like  the  right  to  the  hojuestead,  and  to  the  distributive 


,  93]  JANUARY  TERM,  1913. 


e  of  the  widow  of  the  estate  of  her  deceased  husband, 
aged  to  her  inchoatelr  during  his  life,  and  vested  fully 
?r  at  his  death.  The  widow's  share  of  the  estate  of  her 
ased  husband,  by  the  present  inheritance  law,  is  given 
er  in  lieu  of  dower,  and  it  follows  that  the  interest  of 
appellant  in  her  deceased  husband's  estate,  both  real 
personal,  comes  within  the  test  of  immunity, 
nder  the  presont  statute  the  wife  ta^es  her  interest  in 
estate  of  her  deceased  husband  by  operation  of  law. 
cannot  be  deprived  of  that  interest  by  his  will.  It  is 
ithing  which  belongs  to  her  absolutely  and  independ- 
Y  of  any  right  of  inheritance  or  succession.  Strictly 
king,  the  widow's  share  should  be  considered  as  im- 
e,  rather  than  exempt,  from  an  inheritance  tax.  It  is 
,  rather  than  freed,  from  such  tax.  It  is  not  excepted 
L  the  taxable  class  because  it  never  was  in  sucli  class. 
1  all  debts,  taxes,  costs,  expenses  and  other  similar 
a,  it  is  deducted  before  any  inheritance  tax  is  assessed. 

share  of  the  realty  and  personalty,  which  under  our 
go  to  the  widow  independent  of  any  will  or  act  of  the 
>and,  is  not,  so  to  speak,  a  part  of  his  estate,  aod  is  no 
B  liable  to  a  succession  tax  at  his  death  tlian  is  her  in- 
lual  property  derived  from  her  own   ancestors  and 

in  her  own  name,  though  the  husband  may  have  had 
management  and  control  of  the  estate  during  his  life- 

ie  effect  of  our  decedent  law  is  practically  the  same  as 
law  of  community  of  property,  and  the  courts  of  those 
?8  which  have  adopted  that  law  have  held,  with  but  a 
le  exception,  that  the  wife  is  not  liable,  upon  the  death 
er  husband,  to  pay  an  inheritance  tax  on  her  one-half 
le  community  property,  for  the  reason  that  the  prop- 
does  not  pass  to  her  by  will  or  by  the  intestate  laws 
le  state.  Knhny  v.  Dunbnr,  21  Idaho,  25S,  121  Pac.  544  ; 
session  of  Marsal,  118  La.  212.  As  we  view  the  ques- 
,  this  rule  should  be  applied  to  the  facts  under  con- 
ration.  It  is  sustained  by  the  greater  weight  of  au- 
ity,  and  the  more  recent  decisions  of  the  courts  of  last 
66 
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resort  in  this  country,  and  to  our  minds  correctly  disposes 
of  the  main  question  in  this  case. 

It  follows  that  the  district  court  erred  in  assessing  the 
amount  of  $307.52  against  the  appellant  as  an  inheritance 
tax  upon  her  distributive  share  of  her  deceased  husband's 
estate.  The  judgment  of  the  district  court  is  therefore 
reversed  in  so  far  as  it  affects  the  rights  of  the  appellant, 
and  as  to  her  the  action  is  dismissed. 

Bevehsed. 

Rose,  J.,  dissenting. 

Fawcett,  J.,  not  sitting. 

Seikjwick,  J.,  concurring. 

Whether  the  personal  property  of  the  decedent  to  whicli 
the  surviving  spouse  succeeds  under  the  act  of  1907,  ch.  49, 
is  subject  to  an  inheritance  tax  is  a  question  which  is  per- 
haps not  clear  from  the  wording  of  the  statute,  and  wliicli 
lias  provoked  much  discussion  and  required  of  the  court 
unusual  consideration.  It  is  said  in  the  brief:  "In  the 
reason  of  the  rule,  therefore,  there  is  no  distinction  be- 
tween realty  and  personalty,  and  such  personalty  as  comes 
within  the  reason  of  the  rule  must  be  likewise  immune 
from  the  tax."  Tins  proposition  is  ably  presented  and  the 
l>osition  fortificMl  by  the  collection  of  numerous  authorities. 
The  act  of  1907  is  a  comprehensive  act  and  is  complete  in 
itself;  it  repeals  many  sections  of  the  former  statutes 
Avliich  are  inconsistent  with  its  general  provisions,  and 
tliose  which  appear  to  be  inconsistent  with  the  purpose  and 
spirit  of  the  new  act.  The  act  of  1907  took  several  dis- 
tinct and  important  rights  that  had  existed  under  the 
former  statute  away  from  the  surviving  spouse,  and,  as  all 
agree,  intended  to  give  something  better  in  their  place. 
It  repealed  dower  and  curtesy.  The  former  statute  pro- 
A  ided  that  if  the  husband  exchanged  land  for  other  lands 
the  widow  should  not  have  doAver  in  both,  and  that  statnte 
is  repealed.  Tlie  former  statute  provided  that  if  the  hus- 
band mortgaged  liis  land  before  marringe  the  wife  should 
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not  have  dower  as  against  the  mortgagee,  but  against  all 
other  persons,  and  if  the  husband  purchased  land  during 
marriage,  and  at  the  same  time  mortgaged  it  for  the  pur- 
chase money,  the  widow  should  not  have  dower  as  against 
the  mortgagee,  even  if  she  did  not  sign  the  mortgage,  and 
if  such  mortgaged  lands  were  sold  nipon  the  mortgage  after 
tl)e  husband's  death  the  widow  should  liave  only  an  in- 
come of  one-third  part  of  the  surplus,  and  if  the  heirs  or 
other  persons  claiming  under  the  husband  paid  the  mort- 
gage the  amount  so  paid  should  be  deducted  from  the  land, 
and  the  widow  should  have  only  one-third  of  the  rents. 
The  old  statute  provided  that  if  the  husband  had  deeded 
land  in  his  lifetime,  and  the  lands  had  enhanced  in  value 
afterwards,  the  widow  should  have  dower  only  in  the  value 
at  the  time  they  were  alienated.  The  old  statute  also  pro- 
vided that  when  the  husband  died  seized  of  land  in  several 
counties  the  widow's  dower  might  be  assigned  in  land  in 
either  county,  and  where  the  estate  could  not  b?  divided, 
whether  in  one  or  more  counties,  the  dower  might  be  as- 
signed in  the  rents,  issues  and  profits.  The  old  statute 
provided  that  any  woman  residing  out  of  the  state  should 
have  dower  in  the  land  of  which  her  husband  should  die 
seized.  All  these  provisions  were  rei>ealed.  There  were 
other  provisions  in  the  old  statute  which  were  repealed  by 
the  new.  The  new  statute  provides  simpl,y  that  the  sur- 
viving spouse  shall  have  the' same  portion  of  personal  prop- 
erty as  of  real  property.  In  case  there  is  only  one  child 
the  surviving  spouse  gets  one-half  of  the  property,  real 
and  personal.  Under  the  old  statute,  if  tliere  was  no  child, 
the  wife  took  the  wliole  property.  lender  the  new  statute 
apparently  she  only  takes  one-half.  This  applies  to  personal 
property  as  well  as  real.  In  vieAv  of  all  these  changes,  and 
in  view  of  the  fact  that  the  rule  under  the  new  statute  is 
the  same  for  personal  proi)erty  as  it  is  for  real,  it  is  not 
inconsistent  to  suppose  that  the  legislature  intended  that 
the  surviving  spouse  takes  both  by  the  same  riglit,  that  is, 
by  right  and  because  of  the  marriage  relation,  and  not  by 
inheritance.  Such  construction  is  plain,  and  avoids  many 
complications  that  might  otherwise  arise. 
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The  title  of  the  present  act  is,  "An  act  to  provide  for 
Hiiccession  to  the  estates  of  decedents  and  to  repeal  (sec- 
tions named)."    Under  this  act  the  husband  and  wife  are 
placed  upon  exact  equality  as  to  the  rights  of  each  in  the 
property  of  the  other.     The  surviving  8|>ouse  "succeeds" 
to  the  rights  which  the  statute  gives  in  the  property  that 
was  held  in  the  name  of  the  decedent.    It  does  not  "pass 
by  will  or  by  the  intestate  laws  of  this  state."    It  there- 
fore is  not  within  the  letter  of  the  inlieritance  tax  law, 
whi(*h  by  ex])ress  terms  provides  only  that  property  which 
so  passes  "shall  be  and  is  subject  to  a  tax."    Comp.  St 
1911,  ch.  77,  art.  VIII,  sec.  1.    If,  therefore,  a  tax  is  im- 
posed upon  ])r()perty  to  which  the  surviving  spouse  suc- 
ceeds bv  virtue  of  this  act  of  1907,  it  must  be  by  construe- 
tion  as  a  necessary  implication  from  the  general  purpose 
and  spirit  of  the  act.    It  is  true  that  there  is  no  reference 
in  tliis  later  act  to  the  inheritance  tax  law;  but  no  such 
r(*f(»rence  was  uecessarv^,  for  that  law  was  purposely  and 
necessarily  so  framed  as  to  adapt  itself  t/>  any  changes 
that  might  be  made  in  the  law  of  wills  and  the  law  of 
devoluticm  of  estates  of  decedents.     The  provision  that  all 
l)roperty  "which  shall  pass  by  will  or  by  the  intestate  laws 
of  til  is  state"  contemplates  that  such  laws  may  be  changetl 
from  time  to  time,  and  is  so  worded  as  to  apply  to  prop- 
erty which  so  passes  under  the  law  at  the  time.    Our  ob- 
ject of  course  is  to  ascertain  and  declare  the  intention  of 
tlie  lawmakers.     It  seems  to  me  that  the  scope  and  pur- 
pose of  the  new  legislation  indicates  that  the  legislature 
act(^d  advisedly  wlien  avoiding  any  language  that  could 
be  constnuMl  literally  so  as  to  impose  a  tax  on  property 
that  pass(»s  from  one  spouse  to  the  other.    They  use  a  new 
expression  in  the  title  of  the  act;  it  is  "succession  to  the 
estates  of  deccdints/-  an  expression  broad  enough  to  in- 
clude both  inlu^ritance  and  conjugal  rights.     The  former 
act  provid(Hl  that  the  wife  should  take  as  a  child,  which 
was  naturally  construed  to  make  her  an  heir.  But  now  the 
husband  succ(hh1s  to  property  of  his  deceased  wife  as  the 
wife  does  to  proi>erty  of  her  de(*eased  husband.    The  policy 
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iw,  as  developed  by  legislation  from  time  to  time, 
more  and  more  to  place  busband  and  wife  upon  an 
US  to  their  property,  and  to  regard  eac^li  as  inter- 
tlin  property  held  io  the  name  of  either.  It  may 
n  considered  tliat  the  marital  relation  is  of  great 
ice  to  the  state,  and  generally  covers  the  active 
>tli  parties.  Their  fortunes  are  made  together,  and 
mutual  help  and  contribution.  Wliea  their  prop- 
jends  to  their  children  it  is  taxed.  In  some  stJites 
b  property  is  taxed  as  goes  to  collateral  heirs  for 
children  to  inherit.  Whatever  may  be  just  in  that 
t  seems  clear  that  it  is  not  unreasonable  that  sucli 

as  the  surviving  spouse  takes  as  a  matter  of  right, 
he  will  of  the  decedent  or  the  intestate  laws,  and 
regard  to  whether  decedent  was  testate  or  intes- 
luld  be  taxed,  if  at  all,  only  when  that  surviving 
asses  it  on  to  bis  or  her  children.  Tims  the  whole 
■,  not  used  by  those  who  produced  it,  ia  once  taxed, 
ay  very  well  be  thought  the  reasonable  intention 
gislature. 

as  County  v.  Kountze,  84  Neb.  50fi,  has  no  ap- 
i.  Herman  Konntxe  died  in  IflOfi,  before  tlie  pres- 
ite  fixing  the  riglits  of  the  surviving  -spouse  in  the 

property  of  the  decedent,  and  if  it  is  true  that 
ate  gives  the  right  by  virtue  of  tlie  marriage,  and 
inheritance,  tlien  Douglas  County  v.  Kountze  is 
mflict  witli  the  present  opinion. 

N,  3;  dissenting  as  to  personal  property, 
inable  to  concur  in  the  holding  that  personal  prop- 
erited  by  a  surviving  busband  or  wife  is  not  sub- 
lie  provisions  of  tlie  inheritance  tax  law. 
pinion  takes  the  broad  ground  that  no  personal 
'  of  a  surviving  spouse  is  taxable  as  being  derived 
■itance.  The  iniieritance  tax  stiitute  provides  that 
ly  property  shall  pu^sn  by  inheritance  to  husband 
from  the  other  the  tax  shall  be  1  per  cent,  on  the 
value  of  all  property  received  above  |10,000,  while 
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a  larger  tax  is  asBessed  on  persona  related  in  a  remoter 
rl(»^r(»e.  Tlie  opinion  of  the  majority  repeals  this  statute 
with  respect  to  personal  property  without  action  by  the 
legislature. 

An  examination  of  the  only  changes  made  by  the  law  of 
1907  ill  the  inheritance  of  personal  property  shows  that 
tliere  is  no  basis  for  the  theory  that  it  in  anywise  affected 
or  reyK^aled  the  inheritance  tax  law  in  this  regard.  Prior 
to  tlie  enactment  of  the  law  of  1907,  if  the  intestate  left 
no  cluldren,  all  his  real  estate  w^ent  to  his  widow  for  life, 
and  at  her  death  to  his  father.  If  he  left  a  widow  and  no 
kindred,  all  his  estate  descended  to  his  widow.  The  bus- 
band  took  nothing  but  his  curtesy  and  homestead  rights. 
Hy  the  1907  hiw  the  surviving  husband  was  also  given  the 
right  to  inherit,  wliich  was  one  of  the  most  radical  changt^ 
made.  Tlie  share  of  both  husband  and  wife  was  fixed  at 
the  same  i)roi)orti()n,  and  the  inheritance  of  the  real  estate 
was  not  made  to  depend  upon  the  contingency  of  there 
being  no  cliildren,  but  was  taken  in  various  proportions, 
dc^pending  ui)on  the  parentage  of  the  children.  As  to  per- 
sonal ])roiH^rty,  however,  under  the  new  law  the  widow- 
may  in  some  cases  receive  identically  the  same  amount 
of  proiH'rty  as  she  wcmld  have  received  under  the  child's 
share  provision  of  the  old  law.  This  inheritance  was  tax- 
able before  the  law  of  1907,  and  I  am  unable  to  see  why  it 
is  not  still  taxable.  The  title  to  the  act  is,  "An  act  to  pro- 
vide for  su(<*(\ssi()n  to  the  estates  of  decedents  and  to  repeal 
sections  tUOl,"  etc.,  and  the  act  has  nothing  to  do  with 
taxation.  If  it  is  to  be  held  that  an  act  which  merely 
creates  a  ncAv  class  of  inheritors  and  fixes  the  shares  they 
shall  take  repeals  the  provisions  of  another  statute  relat- 
inc:  to  the  taxatiim  of  inheritances,  then  w^e  have  in  truth 
oj)ened  a  wide  door  for  evasions  of  the  provisions  of  the 
constitution  preventing  surreptitious  legislation.  More- 
over, there  is  no  rei)ngnancy  between  the  new^  law  and  the 
taxing  bnv,  and  consequently,  tliere  is  no  repeal  by  im- 
Iilication. 

It  is  also  worthy  of  mention  that  this  holding  is  un- 
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ilicite*].  Xo  ODC  hds  had  the  hapdiliood  to  argue  that 
le  8liiii'(>s  of  st^K'k  are  not  snhjeot  to  the  inheritance  tax 
1  acconnt  of  jinv  cliange  made  by  the  law  of  1907.  The 
ipelinnt's  claim  is  that  the  sitos  of  personal  property  Is 
;  the  i-esidencfi  of  the  owner,  which  was  in  lowd,  and 
lat  the  shares  are  not  within  the  jurisdiction  of  this  court, 
he  ojiinion,  therefore,  decides  a  point  not  presented  or 
rgued  in  the  briefs.  It  also  overrules  Douijlas  County  v. 
ouutze,  S4  Neb.  506,  without  mentioning  tliat  case,  which 

dire<;tly  in  point  as  to  the  taxation  of  shares  of  stock. 

The  effect  of  the  opinion  will  be  that  vast  estates,  con- 
sting  in  large  degree  of  pereonal  property,  SHoh  as 
ivolved  in  the  .Kounizp,  case,  and  where  the  property 
;  left  either  to  the  surrivlng  husband  or  wife,  will 
*  relieved  from  taxation,  which  certainly  was  not  in  the 
sgielative  mind  when  the  .succf^sion  act  was  passed. 

I  also  dissent  from  the  opinion  of  Judge  Sedgwick. 
bich  lias  been  fumislied  mo  since  the  foregoing  was 
■ritten.  The  use  of  the  word  "succession"  in  the  title  of 
le  act  seems  to  me  to  indicate  the  very  reverse  of  what 

is  construed  to  mean  by  Judge  Sedgwick.  In  a  large 
limber  of  instances  the  words  "inheritance"  and  "suc- 
ession"  are  used  interchangeably.  It  has  been  said  that  a 
BWxessijJP  *fl^"  "'^  O"^  open  the  privilege  of  acquiring 
ropertvby  inheritance."  Wallnce  V.  Myers,  38  Fefn84. 
peakiiljr  Df  the  Iowa  inheritance  tax  law,  Judge  Decmer 
ays:  "Such  taxes  as  are  imposed  by  the  act  under  con- 
ideration  have  been  almost  universally  denominated  suc- 
Rssion  taxes,  and  tliey  have  been  uplield  on  the  theory  that 
he  right  to  succeed  to  property  upon  the  death  of  the 
wner  is  the  creation  of  law,  and  that  the  state,  which 
reates  this  right,  may  regulate  if  Ferry  v.  CampheU. 
10  la.  290.  See,  also,  the  definition  of  "inheritance"  and 
succession,"  in  Words  and  Phrases,  and  37  Cyc.  1553. 

Tliere  can  be  no  argument,  therefore,  predicated  upon 
he  use  of  the  word  ."succession"  instead  of  the  word  "in- 
leritance"  in  the  inlierltance  statute  of  1907.  If  the  act 
an  Ite  construed  to  mean  tliat  pn)perty  passing  to  one 
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spouse  on  the  death  of  the  other  passes  ^T)y  virtue  of  tho 
marital  relations/'  and  not  hy  inheritance,  as  Judge  Sedg- 
wick suggests,  why  does  not  property  which  passes  from 
parent  to  child  under  the  same  act  pass  "by  virtue  of  the 
parefital  relation,"  and  not  by  inheritance.  The  argument 
based  upon  the  use  of  the  word  "succession"  instead  of  the 
word  "inheritance"  is  equally  as  sound  in  one  case  as  in 
the  other,  and  is  equally  without  merit. 

The  inlieritance  tax  law  makes  all  property  taxable 
"which  sliall  pass  by  will  or  by  the  intestate  law^  of  this 
state."  The  succession  law  of  1907  is  indubitably  "the 
intestate  law  of  this  state."  In  fact,  it  is  now  the  only 
intestate  law  there  is  in  this  state,  and  is  clearly  included 
within  the  terms  of  the  taxing  statute. 

The  quotation  from  the  brief  in  the  opinion  by  -Tudge 
Sedgwick  is  incomplete.  It  is  followed  by  language  which 
shows  that  it  is  only  certain  classes  of  personalty  tliat  the 
writer  considers  to  be  immune  from  the  tax,  "the  courts 
universally  holding  that  her  allowances  for  support  pend- 
ing administration,  her  right  to  certain  specific  articles 
of  personalty,  such  as  household  furniture,  wearing  ap- 
parel, and  the  like,  in  fact,  all  personalty  which  by  statute 
goes  t^  her  at  his  death  regardless  of  any  attempt  by  him 
to  dispose  of  it  by  will,  is  immune  from  inherit<ince  tax." 
This  is  tlie  view  the  writer  takes  in  this  respect  Counsel 
nowliei'o  contends  that  all  personalty  going  from  one 
spouse  to  the  other  is  exempt,  which  is  what  the  majority 
opinion  holds,  and  the  question  is  decided  without  argu- 
ment 
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ka  action  on  a  contract  Id  one  countr  In  which  the  court 
acquired  no  jurisdiction  wilt  not  abatp  an  action  in  another 
county  on  the  same  contract    Rakow  v.  Tate 19S 

xd  and  Satisfaction. 

The  defense'  of  accord  and  satisfaction  la  not  sustained  with- 
out allegations  and  proof  of  a  substantial  dilTercnce  between 
the  parties  as  to  the  amount  due,  and  that  Ibe  accord  and 
satisfaction  was  la  settlement  thereof.    Wilder  v.  Millard..  E96 

lowledgment. 

rhe  eertlflcate  of  an  officer  having  authority  to  take  ac- 
knowledgments cannot  be  Impeached  b;  showing  merely  that 
his  duty  was  Irregularly  performed.    Bode  v.  Jussen 482 

Dn.    See  Partnership. 

L  Under  the  code  practice  the  substance  of  the  issue  presented 
and  tried  must  be  considered  to  determine  whether  an  action 
is  legal  or  equitable.    Ijoakmett  v.  Prall 184 

I.  Where  no  Issue  is  taken  on  the  essential  facta  answered  by  a 
garnishee,  and  a  petition  In  Intervention  Is  filed  In  which 
the  legal  title  to  the  fund  Is  shown  fo  be  In  the  intervener, 
and  plaintiff  relies  on  an  equitable  ri^ht  to  the  fund,  the 
Issue  is  equitable.     Lashm'^tt  v.  Prall 184 

J.  A  cause  of  action  on  contract  of  agenty  and  one  on  a  third 
person's  guaranty  of  performance  thereof  cannot  be  Joined. 
Bchnltz  V.   Wise   718 

erse  Possession. 

1.  Where  one  orieinall;  entered  land  without  color  of  title  or 
claim  of  right,  and  his  acts  wore  consistent  wllh  a  mere 
Intention  to  trespass  until  Interfered  v/lth  by  the  true  owner, 
his  uncorroborated  evidence  la  not  sufficient  to  establish 
title  by  adverse  possession.    Delatour  i .  Wi-ndt 175 

i.  Possession  of  defendant  held  not  shown  to  be  adverse. 
Dringman  v.  Keith  ISO 

tal  and  Error.  See  Criminai,  Law.  Damages,  3.  Neolioencb, 
5,  7.    pLBADiso,  2-4.    Sai.e.i,  3.    Trial. 

L  Where  the  district  court  has  erroneously  vacated  a  former 
(841) 
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judgement  and  granted  a  new  trial,  the  former  Judgment  will 
be  reinstated  on  appeal  and  affirmed,    f^ntphen  v.  Jotlyn...    45 

2.  A  statement  In  an  instruction  defining  the  issues,  that  an 
undenied.  immaterial  allegation  may  be  regarded  as  a  fact, 
is  not  ground  for  reversal,  where  prejudice  is  not  affirma- 
tively shown.     Hitvhie  V.  Stfgcr 63 

3.  Findings  by  the  court  on  examination  of  witnesses  in  open 
court  will  not  be  reversed,  unless,  on  consideration  of  the 
whole  case,  they  are  clearly  wrong.    In  re  Connor 118 

4.  An  order  granting  or  refusing  a  license  to  sell  real  estate  to 
pay  debts  of  a  deceased  person  is  a  final  order  reviewable 

on  appeal.    In  re  Estate  of  Broehl 166 

6.  Wholesome  rules  of  practice  which  guard  the  essential 
rights  of  the  parties  must  be  enforced,  but  technicalities 
which  tend  to  defeat  justice  will  not  be  regarded.  Lashmett 
t\   Prall   184 

6.  Whore  the  record  on  appeal  contains  no  bill  of  exceptions, 
the  Judgment,  if  sustained  by  the  pleadings,  wtll  be  affirmed. 
Aronson  v,  Carlton   317 

7.  On  appeal  in  foreclosure,  where  the  only  error  is  in  the 
rate   of  interest  the  decree  shall   bear  after  ita  rendition, 

the  decree  will  be  corrected  and  affirmed.  Patterson  v.  Cox. .  318 

8.  Tflsues  presented  by  appeal  in  equity  must  be  tried  de  novo, 
and  a  proper  decree  entered  or  directed.    Tate  v.  Klok€...»  382 

9.  Where,  in  a  suit  to  determine  priority  of  Hens  and  foreclose 
the  same,  appellant  did  not  insist  on  an  accounting  and  ob- 
jected to  the  appointment  of  a  referee,  the  cause  will  not  be 
reversed  becaus*^  the  account  was  not  taken;  but  an  account- 
ing may  be  had  before  sale  of  the  property.  Stannard  v. 
Orh'a7i8  Flour  d  Oatmeal  Milling  Co 389 

10.  The  naming  of  "Mattie  A.  Elliott"  as  plaintiff,  instead  of 
"Mattle  A.  Elliott,  administratrix,"  held  not  ground  for  re- 
reverBal  in  view  of  the  record.  Elliott  v.  General  Construc- 
tion Co 453 

11.  It  is  not  reversible  error  to  strike  an.  amended  answer  which 
does  not  tender  any  defense  not  provable  under  the  orig- 
inal answer,     Maine  v.  Hill  466 

12.  After  a  cause  has  been  submitted  on  its  merits,  the  review- 
ing court  may  decline  to  render  a  decree  conforming  to  a 
subsequent  stipulation  of  the  parties,  where  the  ^ect  will 

be  to  reverse  the  judgment,    Jones  v,  Hudson , 661 

13.  It  is  the  duty  of  the  clerk  of  the  district  court,  on  receiving 
in  due  time  a  proper  transcript  from  the  county  court,  to 
file  it  and  docket  the  appeal.     Green  v.  Hoops 571 
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U.  Where  the  clerk  ol  the  district  court  recetves  a  proper  tran- 
script from  the  county  court  anil  fllea  It,  he  cannot  defeat 
Jurtedictlon  of  the  district  court  by  refusing  to  docket  the 
appeal  on  the  ground  that  the  fees  remain  unpaid;  no  de- 
mand therefor  having  been  made.    Oreen  v.  Boopt 671 

IS.  Where  there  were  several  distinct  issues  In  an  equl^  suit, 
the  supreme  court  need  determine  only  those  presented  by 
the  appeal.  NortJuceatem  Mutual  Life  Ins.  Go.  v.  MalloTTt..  579 

IS.  Where  defendant  alleged  a  mistake  In  a  note  sued  on,  plain- 
tiffs had  a  right  to  hare  the  question  tried  by  the  court 
without  a  Jury,  but  they  waived  the  right  by  trying  it  to  a 
jury.    Alter  v.  Bktlei  697 

17.  Under  sec.  1011  of  the  code,  providing  that  appellee  on  ap- 
peal from  county  court  may  flic  a  transcript  in  district 
court  and  obtain  dismissal  of  the  appeal  or  a  Judgment 
similar  to  that  rendered  in  the  county  court  If  appellant 
fails  to  perfect  his  appeal,  the  appellee  by  thus  proceeding 
does  not  enter  a  general  appearance  or  waive  appellant's 
delay.    Cooper  v.  Hickman  731 

18.  The  district  court  did  not  err  by  refualng  to  entertain  an 
appeal  from  county  court,  where  the  failure  to  Qle  a  tran- 
script in  time  was  due  to  the  mistake  of  appellant's  attorney. 
Cooper  V.  Hickman  731 

19.  To  obtain  a  review  of  alleged  errors  in  a  law  action,  the 
record  must  show  that  the  errors  were  presented  to  the  trial 
court  in  a  motion  for  new  trial,  and  a  ruling  had  thereon. 
Reel»  V.  Olobe  Land  rf  Investment  Co 733 

EO.  In  a  case  submitted  on  abstracts,  an  alleged  error  In  over- 
ruling a  supplemental  motion  for  new  trial  will  not  be  con- 
sidered, unless  the  abstract  contains  the  substance  of  the 
motion  and  affidavit  In  support  thereof,  BceU  v.  Oloie  Land 
d  Investment  Co  733 

El.  A  verdict  supported  t>7  competent  evidence  will  not  be  set 
aside  because  the  appellate  court  might  have  reached  a 
different  conclusion.  Beela  v.  Olobe  Land  it  Investment  Co. .  733 

23.  To  obtain  a  review  of  a  rullne  permitting  an  amendment  of 
a  pleading  on  the  ground  that  the  amendment  changes  the 
Issues,  the  record  must  show  the  change  In  such  Issues. 
Bullock  V.  Buettner 761 

23.  Where  the  district  court  makes  general  and  special  findings 
and  omits  a  fact  conclusively  established  and  essential  to 
the  decree,  such  tact  will  be  treated  as  found.  State  v. 
Allen 826 

24.  A  verdict  on  conflicting  evidence  will  not  be  set  aside. 
Taylor  v.  American  Radiator  Co 24 
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25.  Findings  of  the  court  on  conflicting  evidence  will  not  be 
disturbed,  unless  clearly  wrong.    Jnness  v.  Meyer 4S 

26.  Judgment  in  a  law  case  tried  to  tlic  court  on  conflicting 
evidence  will  not  be  reversed,  unless  clearly  wrong.  Ameri- 
can Case  <6  Register  Co.  v.  Catchpole 276 

27.  A  verdict  on  conflicting  evidence  will  not  be  set  aside,  unless 
clearly  wrong.    Rathjen  v.  Woodmen  Accident  A88*n 629 

28.  Rulings  of  the  supreme  court  on  admissibility  of  evidence 
become  the  law  of  the  case,  and  will  be  adhered  to  on  a  sub- 
sequent appeal,  unless  clearly  wrong     Piper  v,  NeyUm 51 

29.  On  appeal  in  a  suit  in  equity,  the  supreme  court  must  try 
the  case  de  novo  on  the  evidence  in  the  record.    McNamara 

V.  McNamara  190 

30.  In  determining  whether  the  evidence  is  sufficient  to  support 
the  judgment,  the  supreme  court  will  not  regard  errors  In 
admitting  evidence,  if  It  appear  from  the  whole  record  that 
no  other  conclusion  could  be  arrived  al  than  the  one  reached. 

In  re  Willard  298 

31.  Where  the  evidence  is  conflicting,  the  question  of  the  au- 
thority of  an  attorney  to  enter  an  appearance  for  a  party  Is 

for  the  jury.    Lipps  v.  Panko 469 

32.  Rejection  of  evidence  upon  a  point  well  established  by  evi- 
dence admitted  is  not  ground  for  reversal.    Macrill  v.  City 

of  Hartington   670 

Bulger  v.  Prenica   697 

33.  Instructions  correctly  stating  the  law  applicable  to  the  issues 
cannot  be  successfuHy  assailed  on  the  ground  that  they  are 
Inapplicable  to  evidence  tending  to  support  a  defense  not 
pleaded.    Ritchie  v.  Steger 63 

34.  Harmless  error  In  an  instruction  Is  not  ground  for  reversal. 

De  Wolf  V.  Retzlaff 449 

35.  Errors  In  Instructions  not  called  to  the  attention  of  the 
trial  court  will  not  be  reviewed.  Meadows  v,  Bradley  d  Co.,  694 

36.  Excessive  recovery  Is  not  ground  for  reversal,  where  the 
amount  of  the  verdict  Is  not  challenged  below  by  an  avail- 
able assignment  of  error.    Ritchie  v.  Steger 63 

37.  A  judgment  will  not  be  reversed  as  excessive,  where  it  Is 
not  challenged  on  that  ground.    Still  College  and  Infirmary 

V,  Morris  328 

38.  That  a  verdict  Is  excessive  will  not  be  considered,  unless 
assigned  In  the  motion  for  new  trial.    Bulger  v,  Prenica 397 

39.  Where  the  verdict  is  not  questioned  as  excessive  in  the  mo- 
tion for  new  trial,  excess  In  amount  Is  not  reviewable.  De 
Wolf  V.  Retzlaff  449 
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Where  summons  is  served  on  a  party  to  a  suit  other  than 
the  principal  defendant,  and  such  person  appears  and  by 
cross-petition  demands  affirmative  relief,  the  question  of 
Jurisdiction  over  him  will  not  arise.    Rakow  v.  Tate 198 

Attorney  and  Client.    See  Monbv  Reoklved,  1. 

1.  Where  the  attorney  general  authorized  attorneys  to  appear 
for  him  in  a  suit  to  establish  a  bequest  to  a  public  charity, 
and  their  services  resulted  in  an  increase  and  preservation 
of  the  fund,  they  are  entitled  to  conxpensation  out  of  the 
fund.    In  re  Estate  of  Creighton 90 

2.  Where  a  party  has  discharged  his  attorney,  and  has  stipu- 
lated with  his  adversary  for  a  decree  disregarding  the  rights 
of  minors  not  parties  to  the  suit,  the  attorney,  as  a  friend 
of  the  court,  may  properly  suggest  facts  necessary  to  their 
protection.    Jones  v.  Hudson 561 

Banks  and  Banking.    See  Constitutional  Law,  1. 

1.  Sec.  5239,  Rev.  St.  U.  S.,  affords  the  exclusive  rule  by  which 
to  measure  damages  from  national  bank  directors  on  a  loss 
resulting  from  their  violation  of  a  duty  imposed  by  the  act 
Jones  Nat  Bank  v,  Yates 121 

2.  Under  sec.  5239,  Rev.  St.  U.  S.,  providing  that,  if  directors 
of  a  national  bank  knowingly  violate  or  permit  a  violation 
of  the  act,  they  shall  be  liable,  mere  negligence,  without 
proof  of  an  intentional  violation,  will  not  create  liability. 
Jones  Nat  Bank  v,  Yates 121 

3.  Where  directors  of  an  insolvent  national,  bank  claim  im- 
munity under  sec.  5239,  Rev.  St.  U.  S.,  as  to  the  rule  of 
liability  to  be  applied  to  them,  the  state  courts  may  not 
create  another  rule,  nor  disregard  the  rule  provided  by  the 
act.    Jones  Nat  Bank  v,  Yates 121 

4.  The  civil  liability  of  national  bank  directors,  as  to  making 
and  publishing  reports  of  the  condition  of  the  bink,  is  based 
solely  on  the  duty  enjoined  by  the  national  bank  act.  Jones 
Nat,  Bank  v.  Yates  121 

6.  A  director  of  an  insolvent  national  bank  is  not  liable  to  a 
depositor  for  fraud  and  deceit  of  Its  officers,  as  at  common 
law,  unless  he  had  knowledge  of,  approved',  or  participated 
in,  the  fraudulent  acts.    Jones  Nat,  Bank  v,  Yates 121 

Bills  and  Notes. 

1.  In  an  action  on  a  past-due  negotiable  note,  the  court  should 
direct  a  verdict  for  plaintiff,  where  the  uncontradicted  evi- 
dence shows  that  he  is  a  hona  fide  holder  for  value,  without 
knowledge  of  any  infirmity  therein.    Piper  v.  Neylon 61 

2.  The  sale,  indorsement,  and  delivery  of  a  note  does  not  neces- 
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B&rily  constitute  the  purchaser  a  hona  fide  holder;  and.  In 
an  action  thereon,  he  must  allege  and  prove  that  he  is  snch, 
or  the  note  will  be  subject  to  equities.  Stannard  v.  Orleans 
Flour  d  Oatmeal  Milling  Co 389 

3.  One  who  takes  promissory  notes  as  a  ^ft  takes  only  the 
right  of  the  donor  therein.    Holladay  v.  Rich 491 

4.  Reservation  in  a  mortgage  of  an  option  to  pay  part  of  the 
debt  before  maturity  does  not  destroy  the  negotiability  of 
the  note  secured.    Fisher  v.  0*Hanlm 529 

5.  Holder  of  note  "in  due  course"  defined  In  sec.  52,  ch.  41, 
Comp.  St.  1911.    Fisher  v.  O'HanXon 629 

Boundaries. 

In  an  original  action  in  the  supreme  court,  additional  evidence 
on  the  second  trial  as  to  the  location  of  a  boundary  held  to 
require  a  finding  and  judgment  for  defendant.  Bitate  v.  Ball,  358 

Brokers.     See  Vkndob  and  Purchaskr,  2. 

1.  Under  sec.  10856,  Ann.  St.  1909,  a  contract  in  writing,  au- 
thorizing an  agent  to  sell  land,  which  falls  to  state  the 
amount  of  the  agent's  commission,  is  Toid,  if  such  contract 
Is  made  and  is  to  be  performed  in  Nebraska.  Howell  v. 
North 505 

2.  An  agent's  contract  for  the  sale  of  land  in  Colorado,  which 
is  to  be  there  performed  and  is  valid  under  the  laws  of  that 
state,  may  be  enforced  in  Nebraska.    Howell  v.  North. ,'....  505 

3.  To  recover  on  a  contract  between  real  estate  brokers  for 
division  of  commissions,  where  the  second  party  was  to  have 
all  the  commission  if  first  party  did  not  aid  In  the  sale,  the 
burden  is  on  first  party  to  show  that  he  aided  in  the  sale. 
Johyjson  v.  Payne  Investment  Co 652 

4.  In  an  action  for  division  of  commissions,  evidence  held  to 
sustain  judgment  for  plaintiff.  Johnson  v.  Payne  Invest- 
ment Co .\ 652 

6.  Where  a  broker's  contract  provided  that,  if  he  should  not 
accompany  or  arrange  with  the  general  agent  to  accompany 
the  pur<  baser,  he  should  receive  only  one-half  the  commis- 
sion, and  where  there  was  evidence  that  one  O.  was  author- 
ized to  act  for  the  general  agent  and  that  he  agreed  to  ac- 
company the  purchaser,  held  that  the  question  of  0.*8  au- 
thority and  whether  he  made  such  a^Teement  were  for  the 
jury.     Hanan  v.  McLeod  , 783 

Carriers. 

1.  In  an  action  for  personal  Injuiy  caused  by  defendant's  neg- 
ligence, plaintiff  must  prove  that  the  negligence  was  the 
proximate  cause  of  the  injury.  Painter  v,  Chicago,  B.  <£ 
Q.  R.  Co 419 
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>1aiiitlff  In  an  action  tor  personal  injur;  falls  to  prove 
lendant's  negligence  was  tbe  iToiimate  cause  of  ttae 
the   coort  should   dire<;t  a   verdict  lor  defendant. 

V.  Ckioago.B.  d  Q.  R.  Co 419 

uncontradicted  evidence  sbow?  tbat  plaintiff's  In- 
here not  caused  by  the  negligence  of  the  carrier,  and 
wae  Injured  aft«r  be  ceased  to  be  a  passenger  vrltbln 
LFt  I,  ch.  72,  Comp.  St.  1911,  the  court  should  direct 
■t  for  defendant.  Painter  v.  Chicago,  B.  <i  Q.  R.  Co. .  419 
e  held  to  sfaow  that  plaintiff  had  ceased  to  be  a  pas- 
wltbln  sec  3,  art.  I,  ch.  72,  Comp.  St.  1911.  Painter 

igo,  B.  d  Q.  R.  Co ^ 419 

ch.  90,  laws  1907,  required  carriers  to  die  with  the 
i1vra7  commission  rates  In  effe^^t  January  1,  1907,  and 
,  sec.  16,  prohibited  changes  until  the  commlaBlon 
permission,  and  the  commission  liavlog  refused  to 
a  Increase  In  rates  between  certain  points,  held  tbat 
^8  In  effect  January  1,  1907,  controlled,  and  that  K 
could  recover  an  overeharce.     Katz-Craig  GontTOKt- 

V.  Chicago,  8t.  P.,  M.  d  O.  R.  00 674 

aj*e«. 

-Iptlon  In  a  chattel  tnortgagp  wblcb  will  enabla  a 
irson,  aided  by  Inquiries  wblcb  the  Instrument  sus- 
D  Identify  tbe  property  Is  sufficiently  definite.  Farm- 

JerchanU  State  Bank  v.  Sulhalin 707 

a  mortgagor  removes  property  from  another  state 
is  state  without  consent  of  the  mortgagee,  and  the 
^  is  duly  recorded  and  valid  In  the  Former  state,  the 
I  does  not  invalidate  tbe  record,  nor  necessitate  re- 
It  again  In  tbis  state.    Farmers  d  Mcrciiantg  Stnle 

.   8uth,-rlin   7DT 

nd  Settleiment. 

agreement  to  compromise  and  settle  an  actual  con- 
',  tbe  original  matter  In  disi.uie  is  not  a  proper  sub- 
suit  or  defense,  where  fraud,  mistake  or  duress  In 
ng  the  contract  Is  not  pleaded.  Springflrld  Fire  d 
Int.  Co.  V.  Peterson 44Q 

law.    See  LrcKN«ES.  1-6.    STArrrns.  1,  2. 
Ity  of  the  proviso  to  sec.  45  of  the  banking  law.  as 
d  by  ch.  g,  laws  1911,  and  of  the  proviso  to  tbe  re- 
clause  of  that  act,  held  not  to  affect  the  validity  of 
lalnder  of  the  net      Ulale  v.  Farmers  rf  lUerchnntg 

1 

April  10,  1911  (laws  19)1,  ch.  11,  creating  a  stallion 
ition  board,  held  violative  of  sees.  1,  26,  art.  V  of  tbe 
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constitution,  which  specify  who  shall  constitute  the  execu- 
tive department  of  the  state,  and  provide  that  no  other  ex- 
ecutive state  oflice  shall  be  continued -or  created.  lams  v. 
Mellor    43S 

Continuance.    See  Criminal  Law.  6. 

Contracta.     See  Vendor  and  Purchaser,  1-4. 

1.  An  oral  contract  for  personal  services,  after  full  perform- 
ance,  held   not   within    the    statute  of   frauds.     Taylor    v. 

A  merican  Radiator  Co 24 

2.  EfTect  must  be  given  to  a  written  memorandum  and  deed 
executed  pursuant  thereto  as  one  transaction,  in  the  light 
of  the  facts  as  they  exteted  at  the  time  of  the  execution  and 
delivery  of  the  deed,     Tate  v.  Kloke 382 

3.  Where  the  evidence  is  conflicting,  whether  a  contract  partly 
written  and  partly  in  parol  was  executed  by  one  of  the  par- 
ties Is  for  the  Jury.    Lipps  v.  Panko 469 

4.  The  interpretation  given  contracts  by  the  parties  before  any 
controversy  has  aris^^n  will  ordinarly  be  enforced  by  the 
court.    Cady  v.  Travelers  Ins.  Co 634 

5.  A  contract  for  excavation  of  a  ditch  providing  that,  when 
one-fourth  of  the  work  is  completed  according  to  the  terms 
of  the  contract,  75  per  cent,  of  the  price  shall  be  paid,  httld 
not  to  require  actual  completion  to  the  bottom  of  the  ditch 
of  one-fourth  of  its  lineal  distance,  but  the  removal  of  one- 
fourth  of  the  dirt  as  required  by  the  plans.    Burt  County 

V,  Lewis 690 

6.  To  avoid  a  contract  for  fraud,  the  facts  constituting  the 
fraud  must  be  pleaded  and  proved.  Fefzer  d  Co,  v.  Johnson 

d  Nelson 763 

Corporations.     See  Liens,  1.    Trusts,  6,  7. 

1.  A  director  of  a  corporation  Is  a  fiduciary  and  is  treated  in 
equity  as  a  trustee.    Xebraska  Power  Co.  v.  Koenig 68 

2.  Where  a  director  of  a  nonresident  corporation,  authorized 
to  acquire  water  rights  for  an  electric  power  plant,  asserts 
such  rights  on  behalf  of  the  corporation,  he  is  estopped  to 
deny  it  has  such  authority,  when  called  to  account  as  a 
fiduciary  for  making  applications  In  his  own  name  for  ad- 
verse water  rii^hts.     Nebraska  Power  Co.  v.  Koenig 68 

3.  Prosecution  of  a  suit  by  a  foreign  corporation  Is  not  trans- 
acting business  within  sees.  12C.  215,  ch.  16,  Comp.  St  1911, 
requiring  foreign  corporations  to  file  articles  with  the  secre- 
tary of  state  before  transacting  business.  Nebraska  Power 
Co.  i\  Koenig    68 

4.  A  director   of  a   nonresident   corporation   cannot  urge   its 
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etatutorr  lilsabUltr  to  hold  real  estate  In  Nebraska  to  pro- 
cure B.  personal  advantage,  where  it  ta  authorized  to  do  so  by 
its  articles  of  Incorporation.  Nebraska  Power  Co.  v.  Koenig,    GS 
CotmtiM  and  County  Officers. 

1.  The  llahillty  of  adjoining  countiee  for  repairs  of  a  bridge 
over  a  stream  between  them  Is  fixed  by  statute,  and  depends 
upoD  the  statute  In  force  when  the  liability  la  incurred. 
Buffalo  County  v.  Hull  686 

8.  County  commisBtonera  poeaeBB  not  only  powers  expressly 
conferred  by  statute,  but  such  as  are  requisite  to  the  dis- 
charge of  their  offlclal  duties.    Emberton  v.  Adami  County. .  S23 

8.  The  count;  board  has  power  to  employ  clerical  assistance  to 
the  county  attorney  necessary  to  enable  blm  to  perform  the 

duties  of  bis  office.    Emberaon  v.  Adams  Countv S23 

Courts.    See  LicEnsES,  7. 

1.  In  a  proceeding  In  a  state  court  against  directors  of  a  na- 
tional bank  to  enforce  personal  liability  under  sec.  5239, 
Rev.  St.  U.  S.,  the  Interpretation  of  the  etatute  by  the  United 
States  supreme  court  must  be  adopted  by  the  state  court. 
Jones  Nat.  Bank  v.  Yatea  121 

S.  State  courts  are  bound  by  the  constrnction  of  the  extradition 
Iftws  adopted  by  the  supreme  court  of  the  United  States. 
In  re  WUlard   298 

8.  State  courts  wilt  not  review  the  decision  of  the  governor  on 
a  question  of  tact  which  the  law  makes  It  hie  duty  to  de- 
cide, and  on  which  there  was  conflicting  evidence.     In  re 

Waiard    298 

OriminAl  Law.     See  Food.    Foboebt.    Homicide.    Indictuent  Ain> 
Infobmation. 

1.  Under  sec.  4GG  of  the  criminal  code,  one  Jointly  indicted  with 
others  for  felony  is  entitled  to  a  separate  trial  as  a  matter 

of  right,  if  the  request  Is  made  in  due  season.    Reetl  v.  State,  16.1 

2.  One  rannot  predicate  error  on  an  Instruction  when  he  has 
requested  an  Instruction  substantially  to  the  same  effect. 
Pru]/n  V.  State  237 

8.  Where  the  evidence  Is  conflicting,  but  that  on  behalf  of  the 
state  Is  amply  sufficient  to  sustain  a.  conviction,  the  supreme 
court  will  not  Interfere.    Pruyn  v.  Stale  237 

4.  If,  during  a  trial  for  a  misdemeanor,  the  maglstrats 
orders  a  complaint  for  a  felony  tu  be  flied,  and  proceeds, 
under  sec.  337  of  the  criminal  code,  to  alt  as  an  eiamlnlng 
magistrate,  and  binds  the  accused  over,  the  fact  that  the 
trial  for  the  misdemeanor  was  bejim  is  not  a  bar  to  the  In- 
formation for  the  felony.    Larson  v.  State 242 

57 
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(.  An  Instruction  that  "defendant  has  Introduced  evidence 
tending  to  establish  what  Is  known  as  an  alibi**  Is  not  a  dis- 
paragement of  that  defense,  and  Is  not  subject  to  criticism. 
Rownd  V.  State 427 

6.  Where  the  adTerse  party  admits  that  wltnesj^es  w*ou!d  testify 
as  stated  In  an  affidavit  for  a  crmtinuatice,  atid  ^e  party 
presenting  the  affidavit  reids  It  as  evidence  to  6ie  jtiry.  the 
refusal  of  a  continuance  is  not  ground  for  rfeversal.    Rotcnd 

V,  State  427 

7.  R  is  not  a  sufficient  ohjectlo*  to  the  testimony  of  a  witness 
that  his  name  indorsed  on  the  original  InYortnatlon  was 
spelled  Schmidt,  while  on  the  substituted  copy  It  was  spelled 
Schmitt.     Rotcnd  V.  State  427 

8.  Alleged  misconduct  of  the  prosecuting  attorney  atd  shetitt 
In  furnishing  statements  to  repurters  relating  to  the  cHmc 
is  not  ground  for  a  new  trial,  unless  the  items  published 
were  brought  to  the  notice  of  the  jurors,  or  prevented  ac- 
cused from  having  a  fair  trial.    Rogers  v.  State 654 

9.  Where  there  ih  tio  evidence  to  j«6tify  a  conviction  of  man- 
slaughter, an  Instruction  thereon  which  Is  incomplete  is  niH 
ground  for  reversing  a  conviction  of  murder  In  the  secoiJM 
degree.    Rogers  v.  State 554 

10.  The  appellate  court  may  decline  to  review  an  instructioh  n6t 
challenged  in  the  motion  for  new  trial.    Forbes  v.  State 574 

11.  The  Indeterminate  sentence  la'sv  does  not  apply  to  feldhtea 
committed  before  It  went  Into  effect    Forbes  v,  ^ate 574 

12.  The  Indeterminate  sentence  law  does  not  repeal  or  change 
statutes  defining  crimes  and  pi'escriblng  penalties.    Forbes 

V.  State  574 

13.  Defendants  who  committed  burglary  before  the  ihdeter- 
mate  sentence  law  went  into  effect  but  who  were  convicted 
afterward,  held  properly  sentenced  under  the  criminal  code 

as  it  existed  when  the  crime  was  committed.  Forbes  v.  8t€ttp^  674 

14.  It  is  error  to  appoint  as  assistant  prosecutor  an  attorney 
who  has  been  employed  by  another  person  suspected  of  the 
crime  of  which  defendant  was  accused,  and  for  whom  he  has 
appeared  in  a  former  trial  of  the  accused.   Flege  v.  State..  610 

15.  Under  sec.  468  of  the  criminal  code,  one  who  has  fead  tlie 
testimony  of  witnesses  and  formed  or  expressed  an  opinion 
thereon  as  to  the  guilt  or  innocence  of  the  accufied  la  fti- 
competent  as  a  juror.    Flege  v.  State 610 

16.  E?vidence  which  tends  to  Inflame  the  rassionft  6t  the  Itii^, 
and  which  thrcws  no  linht  u|»uij  any  material  inquiry  in  the 
case,  should  be  ifjcoted.     Flege  v.  State 610 
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Bxirart  evtdnce  as  to  matterB  on  the  border  line  betwi 
peneTRl  auiI  expert  tnicnrledge  fa  not  conclusive,  but  in 
[ncfftlosB  InTolvlnE  a  highly  specinHzed  art  the  oiurt  t 

ary  must  depMid  on  ancli  evidence.    Flege  v.  State 

in  Instruction  that  the  Jury  should  acquit  It  the;  "belli 
he  detendant  not  guilty,  and  that  he  did  not  ahoot  i 

till"  tbe  decedent.  Is  erroneous.    Flege  v.  State 

-.    See  MoBTQAaBS,  9. 

M.    See  IiiBEL  AKD  Sla^deb.    Waters,  1,  2. 

rhere  Is  no  conclusive  presumption  of  law  that  the  pres 

wntnsB  of  an  able-bodied  and  intelligent  man,  25  years 

ige,  will  not  be  increased,  and  the  court  will  not  reverse 

txcesalve  a  Judgment  for  damages,  resulting  from  hia  del 

lolely  on  the  ground  that  bis  present  earnings  are  sm 

Irmttrono  v.  Union  Btoch  TarAi  Co 

rhe  measure  of  damages  for  destruction  of  an  alfalfa  o 
a  the  dilTerence  between  the  value  of  the  land  before  i 
ifter  destruction  of  the  crop.    MeKee  v.  Chicago.  B.  d  Q. 

7o. 

In  case  of  permanent  injury,  it  is  not  error  to  admit  In  i 
ience  tie  Carlisle  table  of  expectancy.    JfncHlI  p.  CUv 

Uartington    

[n  an  action  for  breach  of  contract,  profits  which  are  in 
xmtemplatlon  of  the  parties  and  certain  of  ascertalnm 

nay  be  recovered.    Rover  v.  Minovm 

ion.     See  Mohicipal  Cosposatioks,  9-11. 

rbe  harden  of  proving  mental  Incapacity  of  a  grantor 
^ound  for  cancolalloB  of  a  deed  Is  upon  the  party  alleg 

3)e  lacapaiity.    Bruffman  v.  Bruo^an  

Evidence  Aeld  to  show  that  the  grantor  In  a  deed  was  n 
Ally  competent  to  execute  it.  Brfteman  v.  Brufman. . . . 
K  conveyance  by  a  wife  to  her  husband  for  a  nominal  ( 
Htferation  may  raise  a  presumption  of  undue  Influence;  I 
If  It  is  shown  that  the  conveyance  was  Just  and  for  her  c 
lood,  the  burden  then  rests  on  the  one  attaclclng  the  com 
ince  to  estalrilsfa  undue  Influence.  Brugman  v.  Brugman 
Undue  Inltnence  which  will  avoid  a  deed  is  an  unlawful 
bwidolent  biflaence  which  controls  the  will  of  the  gran' 

Brugman  v.  Brvgman  

L  dsed  to  husband  and  wife  as  "Joint  tenants,  with  righi 
lurvlvorshlp,"  clearly  expresses  the  Intent  lo  crcite  a  h 
tMiaocy,  and  the  survivor  tak(^  lull  title  on  the  death 
tbM  ottaar.    Banierton  v.  Everton   
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€.  A  deed  for  an  InBignificant  consideration  secured  by  fraud- 
ulent misstatements  and  concealment  may  be  canceled, 
where  the  grantor  was  Justified  in  reljring  on  the  acts  con- 
stituting the  fraud,  and  did  so  in  good  faith.  ArtMtrong 
V,  Randall    722 

7.  In  a  deed  to  L.  and  "her  heirs,"  the  words,  "her  heirs,"  held 
to  be  technical  words  of  inheritance  merely,  and  not  words 
of  purchase.    McNeer  v.  Patrick • 746 

Depositions.    See  Evidence,  2. 

Dismissal 

1.  The  district  court  may,  In  its  discretion,  permit  plaintiff  to 
dismiss  after  motion  to  direct  a  verdict  has  been  submitted 
and  not  determined.   Nelson  v.  Omaha  d  O,  B.  Street  R.  Co,,  154 

2.  The  dismissal  of  an  action  for  want  of  prosecution,  without 
notice,  may,  after  the  term,  be  set  aside  In  equity,  where 
the  circumstances  call  for  equitable  relief.  Abbott  v,  Johns- 
ton      726 

Divorce. 

1.  Condonation  of  acts  of  cruelty  by  a  husband  against  his  wife 
Is  conditioned  on  subsequent  good  conduct,  and  cannot  con- 
stitute a  defense  to  a  suit  for  a  divorce,  if  the  husband  is 
guilty  of  cruelty  after  the  alleged  condonation.    McNamara 

V,   McXamara    190 

2.  A  false  and  malicious  accusation  of  adultery  by  a  husband 
against  his  wife  Is  cruelty,  and  if/ knowing  it  to  be  un- 
founded, he  makes  such  accusation,  and  is  guilty  of  other 
acts  of  cruelty  while  her  suit  for  divorce  is  pending,  such 
conduct  will  be  considered  as  aggravating  former  acts  of 
cruelty.    McNamara  v,  McNamara 190 

3.  A  decree  of  divorce  will  be  affirmed  if  a  cause  of  action 
alleged  in  the  petition  is  supported  by  the  evidence,  though 
the  trial  court  based  the  decree  on  another  alleged  cause  of 
action  not  established  by  the  evidence.  McNamara  v,  Mc- 
Namara    190 

4.  Kvidcnce  hrJd  to  sustain  decree  of  divorce.  McNamara  v, 
McNamara    190 

6.  Decree  for  alimony  and  custody  and  support  of  children 
modified.     McNamara  v.  McNamara  , 190 

6.  Where  a  husband,  having  sutHcient  ability,  without  just 
cause  refuses  to  suiiport  his  wife,  the  court  may  grant  her  a 
divorce.     St'anda  v.  F^randa  , 404 

7.  Evidence  held  to  sustain  decree  awarding  custody  of  child 

to  the  mother.    Mackey  v,  Frenzrr 584 

8.  Evidence  in  buit  for  divorce  held  not  of  such  a  character 
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Livorc^— Concluded. 

ma  to  JustUr  a  r«vl8w  of  the  daoree  of  divorce.     Olute  v. 

OJMfc    756 

S.  In  awarding  alimony,  property  of  Uie  parties,  accumulated 
by  their  Joint  efforts,  ehould  be  treated  aa  Joint  property  In 
equal  Bhares.    Clute  v.  Otute  756 

10.  Where  the  Joint  posaesslon  and  use  of  property  have  been  ter- 
minated by  decree  of  divorce  (or  the  wrong-doing  of  defend- 
ant, In  whom  the  title  rests,  tie  should  account  to  plaintiff 
for  the  reasonable  value  of  her  share.    Clute  v.  Clitte 766 

11.  After  decree  of  divorce  In  plalntlfTs  favor,  land  In  another 
state,  recently  Inherited  by  plaintiff  from  her  father, 
should  not  be  Included  In  an  accounting  of  property  rights. 
Clute  V.  Clate  756 

Under  the  statutes  In  force  In  1891,  a  widow  was  not  entitled 
to  dower  In  an  equitable  Interest  In  lands  held  by  her  hus- 
band under  an  executory  contract.    Moran  v.  Catlett 168 

Drains.    See  EuttniiT  Domain,  S. 

L  For  the  purpose  of  organizing  a  drainage  district,  verlBed 
articles  conforming  to  statutory  reijulrements  and  containing 
a  prayer  for  Incorporation,  and  objections  by  Interested 
landowners,  may  take  the  place  of  formal  pleadings  In  a 
iummary  proceeding  under  art.  IV,  ch.  89,  Comp.  St.  1909. 
Drainage  Diitricl  v.  Wilkina 667 

t.  The  existence  of  swamps  or  overflowed  lands  and  a  purpose 
to  drain  them  by  a  feasible  drainage  system  are  necessary 
to  the  legal  organization  of  a  drainage  district,  under  art. 
IV,  ch.  89.  Comp.  St.  1909.    Drainage  District  v.  Wilkint..  E67 

5.  In  articles  for  the  Incorporation  of  a  drainage  district,  de- 
fects In  statements  which  are  not  required  maj'  be  corrected 
by  averments  In  objections  flie'l  In  the  summary  proceed- 
ing authorized  by  art.  IV,  ch.  S9,  Comp.  8L  1909.  Drainage 
District  V.  Wilkint  567 

4.  A  drainage  district  may  be  organized  to  provide  a  drain  to 
prevent  water  from  flowing  onto  pwamp  lands.  O'Neill  v. 
Learner    786 

6.  Where  the  proceedings  under  art.  rv,  ch.  89.  Comp.  St  1909, 
to  establish  a  drainage  district  are  sufficient  to  confer  Juris- 
diction, the  district  supervisors  csnnot  be  enjoined  from 
proceeding  with  the  work.    O'ffeill  v.  Leamer 786 

6.  A  drainage  district  organized  under  art.  IV,  ch.  89,  Comp. 

'   St.  1909,  is  a  public  corporation.    O'Xeill  v.  Leamer 786 

T.  The  legislature  has  power  to  provide  for  Incorporation  ot  a 
drainage  district  by  a  part  of  the  inhabitants  and  property 
owners  therein  without  the  consent  of  all.  O'Neill  v.  Leamer,  786 
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8.  nUntlCi  keM  not  eBiiHed  to  ^oMl  wiKieviiiAtioD  i^roceed- 
ti>ga  and  the  work  tliereunder.    O'Neill  v.  Learner. . , 786 

B  J6c  tniflQ  w 

Where  the  life  estate  M  a  mortsttgor  was  aald  at  foredasure 
sale,  the  remainderBian,  on  Ike  roortgagor's  dsath,  can  sue 
tn  ejectment  for  possasakm.    emrrier  v.  TeMke 7 

Eminent  Domain. 

1.  Owners  of  lands  not  taken  by  condemnation  proceedings 
which  are  damaged  by  the  improvement,  baring  an  adequate 
remedy  at  law,  cannot  enjatn  the  proaeciitiaB  of  the  woi^ 
(TNeill  V.  Learner   786 

2.  Proceedings  for  condemnation  of  iands  for  a  drainage  ditch 
held  not  subject  to  collateral  attack  on  the  ground  ttet  the 
location  of  the  ditch  was  not  sufficiently  set  fortlL    O'N^Ul 

V.  Learner •••* 786 

8.  Sec.  46,  ch.  78,  Comp.  St.  ta6&,  aoeepttog  the  grant  af  lands 
for  highways  provided  by  aec.  8477.  Bar.  9t  U.  &,  nsarves 
to  landowners  the  right  to  recover  danagfis  for  land  takoa 
on  the  opening  of  such  highways.  Scott's  Bluff  CouMt/  v, 
Tri-State  Land  Co *....   805 

Equity.    See  Action,  2.    Trusts. 

1.  Where  equity  has  Jurisdiction  over  the  subject  nuitier  and 
all  the  parties  to  a  suit,  it  is  the  coart's  duty  to  ad^iiicate 
all  questions,  in  order  to  do  full  iustiee  to  all  paraiea. 
Jfakow  V.  Tate 198 

2.  A  purely  equitable  case  should  be  determined  aooordti^  to 

the  procedure  and  practice  in  equity.    Schulis  v.  Wise 718 

» 

Estoppel.   See  Corporations,  2,  4. 

Where  a  surety  has  given  a  bond  for  a  liquor  licesBe,  and  dam- 
ages have  accrued,  the  surety  is  estopped  to  plead  that  there 
was  no  valid  ordinance  in  force  when  the  license  was  issued. 
Bnlffrr  V,  Prenica 697 

Evidence.  See  Deeds,  1,  2.  Insurance,  2,  4,  10.  Intoxicating 
Liquors,  1-5.  Libel  and  Slander,  4.  Neglioexck,  1-3, 
5-10.    Railroads,  4.    Sales,  2,  3.    Street  Railways. 

1.  A  properly  authenticated  copy  of  a  liquor  dealer's  bond  ia 
sufficient  prima  facie  proof  of  the  existence  of  the  bond 
and  of  its  proper  execution..   Bulger  v.  Prenica 697 

2.  Objection  may  be  made  to  cora])otency  and  materiality  of 
evidence  in  a  deposition  without  filing  objections  under  sec. 
390  of  the  code.    In  re  Estate  of  Lyle 768 

8.  In  proceedings  to  establish  heirship,  a  photograph  offered 
in  evidence  held  to  have  been  improperly  excluded,  hi  re 
Estate  of  Lyle   76g 
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rider  CO — Conr  Iiided. 

i.  A  document,  reciting  that  It  Is  ^  "extract  entry  of  blftb," 
«nd  signed  "Hugh  Pearce,  Registrar,"  without  other  au- 
thentication or  explanation,  helil  properly  excluded.  In  re 
Estate  of  Lyle  788 

6.  The  question  of  the  competencr  of  the  declarations  as  to 
family  pedigree  and  history  Is  for  the  court,  and  not  the 
Jury.    In  re  Ettate  of  Lyle 768 

6.  Declarations  as  to  pedigree  nnd  history  must  relate  to 
family  relatives  of  decedent  to  be  competent.   In  re  Eitate 

of  Lyle   768 

7.  When,  in  determining  next  of  idn,  the  issue  is  as  to  the 
identity  or  decedent  with  the  ancestor  ot  those  claiming 
heirship.  It  Is  error  to  charge  that  such  identity  must  \f6 
estalilisbed  before  declarations  as  to  tbe  ancestor  can  be 
considered.    In  re  Estate  of  Lyle  768 

:ecutors  asd  Admlnlsttatora.    See  Mokbt  Received,  2. 

1.  The  use  ot  the  body  ot  the  personal  estate  by  the  widow 
held  Authorized  by  the  terms  ol  the  will.  In  re  Estate  of 
h'ichois    80 

2.  Evidence  held  to  sbo"  that  a  claim  was  properly  rejected  on 

Us  merits,    in  re  Estate  of  Einrichs  651 

8.  Where  the  personal  assels  are  sufficient  to  pay  alt  d6t>ts,  a 
sale  et  the  real  estate  cannot  he  made  for  that  purpose. 

In  re  Estate  of  Basse  640 

tradition. 
In  extradlctlon,  the  governor  must  determine  whether  the  per- 
son demanded  le  charged  wllb  a  crime,  and  whether  he  Is 
B  fugitive  from  Jifstlce.    In  re  WUUird 298 

9d. 
Under  sees.  8,  22,  ch.  33.  Comp.  St.  1911,  where  syrup  Is  put  up 
by  a  wholesaler  and  sold  under  a  label  stating  that  each 
halt-gallon  can  contains  a  brand  composed  ot  cane  syrup  and 
maple  syrup,  there  must  be  a  statement  showing  the  propor- 
tion of  each.    State  v.  Paxton  *£  Oailagher  Co 216 

rgery. 

1.  An  Information  charging  that  accused  did  "hnowingly" 
utier  a  forged  check  sufficiently  avers  guilty  knowledge  that 
the  Inalrument  was  forged.     Roirnd  v.  Slate 427 

2.  Evidence  held  competent  to  identify  accused  as  the  person 
who  nttered  the  forged  Instrument.     Roicnd  v.  State 427 

3.  Evidence  held  to  identify  accused  and  to  establish  guilty 
knowledge  on  his  part.     Roion'l  v.  Stale 427 

4.  Evidence  held  competent  to  connect  accused  with  the  com- 
mission of  the  crime  charged  against  him.    Rownd  v.  State,  427 
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Porgery — Concluded, 

6.  Evidence  held  to  sustain  verdict.  Rownd  v.  State 427 

Fraud.    3ee  Masteb  and  Servant,  6,  7. 

Fraudulent  Conveyances. 

It  is  a  defense  to  a  suit  to  set  aside  conveyances  as  in  fraud 
of  a  Judgment  that  plaintiff  is  indebted  on  simple  contract 
to  the  Judgment  dehtor  in  an  amount  equal  to  the  Judgment 
Lashmett  v.  Prall  184 

Qamishment. 

The  indebtedness  of  the  maker  upon  a  note  before  maturity  is 
not  liable  to  garnishment.    Fisher  v.  0*Hanlon 529 

Guaranty. 

1.  Guaranties  of  performance  and  of  payment  are  controlled 

by  the  same  principles  of  law*    Schultz  v.  Wise, . , 718 

2.  The  liability  of  a  guarantor  does  not  extend  beyond  the 
terms  of  his  guaranty.    Schultz  v.  Wise 718 

Guardian  and  Ward.    See  Taxation,  15. 

1.  Sec.  2,  ch.  34,  Comp.  St.  1911,  confers  on  the  probate  court  of 
each  county  Jurisdiction  to  appoint  a  guardian  to  a  minor 
who  is  an  inhabitant  or  resident  in  the  same  county,  or  who 
has  property  in  the  county  and  resides  In  another  state. 

In  re  Connor • 118 

2.  The  courts  of  Kansas  have  no  Jurisdiction  to  appoint  a 
guardian  for  a  minor  whose  domicile  and  property  are  in 
Nebraska.    In  re  Connor 118 

Habeas  Corpus. 

1.  In  habeas  corpus  by  one  held  under  warrant  in  extradition, 
if  the  return  sets  forth  the  warrant,  and  its  recitals,  to- 
gether with  the  allegations  of  the  application  for  habeas 
corpus,  show  facts  Justifying  che  detention  of  the  accused, 
the  return  is  suflScient    In  re  WWard 298 

2.  When  requisition  papers  for  extradition  clearly  show  the 
county  in  which  it  is  alleged  the  crime  was  committed  and 
the  proceedings  begun,  and  th^  governor  of  this  state  has 
ordered  the  return  of  the  defendant,  the  fact  that  the  re- 
quest for  extradition  names  a  different  county  will  not  re- 
quire the  court,  in  habeas  corpus,  to  discharge  the  prisoner. 

In  re  Willard   298 

8.  When  it  appears,  in  habeas  corpus,  on  what  showing  the 
governor  acted  in  granting  extradition,  it  is  a  question  of 
law  whether  the  accused  has  been  charged  with  a  crime 
against  the  demanding  state.    In  re  Willard 298 

4.  Evidence  held  to  sustain  judgment  denying  writ  of  habeas 
corpus  to  one  held  for  extradition.    In  re  Willard 298 
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Heirs.    See  Evidence,  3-7.    Witnesses,  4. 

In  proceedings  to  establish  heirship,  it  was  error  to  charge 
that  petitioners  must  prove  that  they  are  the  only  next  of 
kin  of  decedent,  the  only  issue  being  as  to  the  identity  of 
decedent  with  petitioners'  ancestor.    In  re  Estate  of  Lyle . .  768 

Highways.    See  Eminent  Domain,  3.    Negligence,  10. 

A  county  attempting  to  open  a  public  road  on  a  section  line 
without  notice  or  fixing  a  time  for  a  hearing  on  the  land- 
owner's claim  for  damages  is  a  trespasser.  Scoffs  Bluff 
County  V.  Tri-State  Land  Co 805 

Homestead.    See  Mortgages,  8. 

r 

Homicide.    See  Criminal  Law,  9,  18. 

1.  Evidence  held  to  sustain  conviction  of  manslaughter.  Pruyn 

V,   State 237 

2.  Evidence  held  to  sustain  conviction  of  murder.  Rogers  v. 
State    554 

Husband  and  Wife.    See  Deeds,  3,  5.     Mortgages,  6-9. 

1.  The  property  of  a  married  woman  not  being  liable  for  neces- 
saries until  after  execution  against  the  husband  has  been . 
returned  unsatisfied,  a  wife  may  enjoin  a  levy  on  her  lands 
on  a  Judgment  not  showing  that  it  was  rendered  for  neces- 
saries, or  where  there  is  no  return  of  execution  against  the 
husband  unsatisfied.    Scott  v.  House 325 

2.  A  married  woman  may  make  a  valid  contract  to  pay  tuition 
for  a  course  in  osteopathy,  though  she  has  no  separate  es- 
tate.   Still  College  and  Infirmary  v,  Morris 328 

8.  A  married  woman  may  mortgage  her  separate  estate  to 
secure  the  individual  debt,  or  to  indemnify  the  sureties 
upon  an  official  bond,  of  her  h\isband.    Bode  v.  Jussen 482 

Indictment  and  Inf  ormatioxL. 

An  information  for  receiving  stolen  property  does  not  State 
facts  constituting  an  oftense,  where  the  property  is  de- 
scribed only  as  "the  personal  property  of  John  Lighlfoot  of 
the  value  of  $48,  then  lately  before  stolen;"  and,  after  verdict 
of  guilty,  it  was  error  to  overrule  a  motion  in  arrest  of 
judgment    Korah  v.  State 66 

Infants.    See  Judgment,  1-4. 

1:  Under  sec.  5371,  Ann.  St.  1911,  the  disabilities  of  a  female, 
as  a  minor,  are  ended  when  she  becomes  18  years  of  age,  and 
she  may  thereafter  sue  and  transact  business  in  her  own 
name.    Kiplinger  v.  Joslyn ; 40 

2.  A  court  of  equity  should,  on  its  own  motion,  protect  the 
rights  of  minors  involved  in  litigation  to  which  they  are 
not  parties.    Jones  v,  Hudson 561 
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Injunction.     Si^e   Dkai?s8,  5.  8.     Cmi\£.xt  Dokaln,   1.     Hcsbasd 
A^D  Wife,  1.     Mumcipai  Colpobatioxs,  14.    S«  uuols  atd 

SCHOOL    DlSTKItTS. 

1.  One  may  enjoUi  repelled  Ueftti»a«ees  on  kis  Imnd.  I^Qugh 
the  UesiMUser  is  solveoL    Ajr^«  v>  ^<3rm«ft 350 

2.  An  owner  of  land  U  not  required  io  permit  deTasU^on  of 
bU  timber  land  by  a  trespasaer  ^nd  seek  relief  at  law  tpr 
dama^^ee,  but  he  m^  prevent  tbe  trespaaa  by  injunction. 
4'VC*  V'  Barnett   350 

9.  In  a  Buit  to  enjoin  trespass,  dvtdeace  held  to  sustain  decree 
for  plaintiff.    Ayret  v.  Barnett 950 

Insane  Persons.    See  Marriage. 

Insu^aAce. 

1.  A  misstatement  of  (act  in  t(ie  pro<^  Qf  loss,  made  after  the 
parties  settled  the  damages  in  dispute.  Is  not  a  proper  Buth 
Ject  of  suit  or  defense,  where  the  insurer  did  not  r^y  vpon 
the  misstatement,  and  it  was  made  without  fraudulent  in- 
tent.   Springfield  Fire  d  Marine  Jns.  Co.  v.  Peterson 446 

2.  Where  the  physician  who  treated  assured  for  an  accidental 
injury  has  shown  himself  competent  to  testify  as  an  exi>ert, 
and  has  fully  described  the  nature  of  the  injury  and  the 
symptoms,  he  may  state  what  in  his  optpion  caused  the  death 

of  the  assured.    Rathjen  v.  Woodmen  Accident  Ass'n 629 

3.  In  an  action  on  an  accident  policy,  an  instruction  as  to  t^e 
cause  of  death  held  proper.  Raihjen  v.  Woodmen  Accident 
A88'n    629 

4.  Where  the  question  of  waiver  of  ccnditions  of  a  policy  by 
letters  notifying  assured  of  default  in  payment  of  premiums 
is  to  be  submitted  to  the  jury,  it  is  error  to  exclude  any 
part  of  the  correspondence.    €<if!p  v.  Travelers  Ins.  Co 634 

5.  Where  a  contract  for  paid-up  term  insurance  is  ivnamhigiMMiB 
and  the  parties  have  agreed  as  to  the  date  when  the  pojkiey 
will  lapse,  there  can  be  no  recovery  on  death  of  assured  after 
that  date.    Cady  v.  Travelers  Ins.  Co 634 

6.  Notice  to  the  assured  that  a  premium  on  his  policy  was  past 
due,  with  request  for  payment,  did  not  change  the  contract 
as  to  the  date  of  its  conversion  into  a  paid-up  policy  of  term 
insurance.    Cady  v.  Travelers  Ins,  Qo , , 634 

7.  Requirements  in  a  policy  pf  ^e^Uh  tnsvrimce  fts  to  notice  of 
disability  held  not  unreasonable.  B\\int  v.  Nationol  Fidel- 
ity ^  Casualty  Co 685 

8.  (\)mpllance  with  requirements  as  to  notice  of  sickness  held 
essential  to  recovery  in  a  suit  on  a  health  policy,  in  ab- 
sence of  waiver  or  estoppel.  Blunt  v.  National  Fidelity  <f 
Casualty   Co 535 
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Inminiiiee— Concluded. 

6.  Notice  of  Uie  commeBeemeDt  of  rirkneaB  to  a  he&lth  Inswr- 
aoce  company  held  a  eufflclest  compllaBce  with  the  noticy. 
Blunt  V.  National  fidelity  <E  Oaaualty  Co 68E 

10.  Evidence,  la  an  aoUoa  on  a  bealtb  policy,  held  to  be  so 
defective  as  to  iustlfy  dlreotlog  a  verdict  for  defendant. 

Blunt  V.  National  Fidelity  a  Comalty  Co 685 

Istcxloatiag  Uquan.    See  EIstoppbi.,  < 

1.  Where,  on  appeal  from  a  Judgment  affirming  the  action  of  a 
vlUage  board  In  granting  a  liquor  Ikenae,  the  record  la  ailent 
as  to  whetber  the  lleesie  was  atrthorlud  by  an  existing 
0i4lBaiMe,  t&ere  is  no  preaumptlon  -tbat  there  was  no  BUeh 
«riiBaBoe.    Maxwell  v.  Bteen  '.     29 

t.  AllegatlMi  in  remonstrance  to  liquor  license  held  an  admls- 
•Ion  tbat  the  algnere  to  the  petition  were  treeboMere;  and, 
tbere  being  no  evidence  ol  bad  faith,  tbe  license  was  prop- 
er^ Iwtted.    Maxwell  v.  8ie»  S9 

Z.  In  order  to  d^eat  an  appllcetien  for  a  llquer  license  be- 
cauEM  the  applicant  has  sold  Uquor  to  minors  Lu  violation  of 
cb.  50,  Comp.  St.  1911,  tbe  burden  Is  on  remooatrator  to 
-WMhllA  tbat  fact  by  a  prapondeninee  of  evldenee.  In  re 
Pfti»(P»    168 

4.  EiUmm  JMM  to  show  tbat  iwpUcaat  for  liquor  Ucense  had 
vlelatwl  ch.  50,  Coup.  St.  1911,  by  sales  ^  mlnore  during 
tbe  previous  year.    In  re  PhiUipa  lU 

G.  In  an  action  on  a  liquor  dealer's  bwd.  teatimeny  of  a  medi- 
cal expert  aa  to  tbe  effect  of  tntosloants  upon  tbe  human 
Byatem,  and  as  to  tala  peraonal  knowledge  of  tbe  Impaired 
physical  condition  of  deceased  dae  to  exceasive  drink  log, 
held  properly  received.    Buloer  v.  Prenica  697 

e.  Liquor  dealers  are  liable  in  damages  for  alt  leglttm&te  and 
proximate  consequencea  of  thetr  traffic,  and.  If  they  Induce 
habitual  drunkenness  in  a  sober  and  Industrious  man,  they 
arc  liable  for  a  dissipated  career  [oHowed  by  him  after  they 
have  ceased  to  furnish  htm  llquorn.    Bulger  v.  Prenica 697 

7.  The  constitutionality  of  ch.  61,  laws  1881,  regulating  the  sale 
of  IntoxIcaLtng  liquors,  having  been  repeatedly  decided,  will 
not  bo  re-examined.    Bulger  v.  Prenica 697 

Joint  Tenancy-    See  Dexdb,  G. 

1.  The  right  to  create  titte  in  rt^at  estate  by  joint  tenancy, 
with  right  of  survivorship,  has  not  been  abridged  In  Ne- 
braska.    Sanderson  v.  Evrrson   (i06 

2.  If  the  purpose  to  create  a  Joint  ti'aancy  is  clearly  expressed 
in  a  deed,  the  Intent  of  the  parties  will  control,  and  a  Joint 
tenancy  with  right  of  survivnrship  will  be  created.  Ban- 
Aerson  v.  Everion  SOS 
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Judgment.  'i 

1.  Decree  quieting  title  to  real  estate  held  conclusive  as  to  de- 
fendants who  were  minors.     Sutphen  v,  Jospin 34 

2.  Where  suit  to  quiet  title  was  brought  by  agreement  between 

vendor  and  purchaser,  held  that  such  agreement  did  not  I 

I 

render  the  decree  invalid  as  constructively  fraudulent  as  to 
certain  defendants  who  were  minors.  Sutphen  v.  Joslyn....    34 

3.  To  entitle  a  female,  on  arriving  at  her  majority,  to  su«^ 
under  sees.  602,  609  of  the  code,  to  vacate  an  order  or  decree  ^ 
and  for  a  new  trial,  suit  must  be  commenced  within  two 
years  after  removal  of  her  disability.    Kiplinger  v.  Josyln. .     40 

4.  To  entitle  a  female  to  sue  under  sec.  442  of  the  code,  the 
suit  must  be  commenced  within  one  year  after  she  arrives 
at  full  age.    Kiplinger  v.  Joalyn 40 

5.  A  Judgment  of  a  court  of  competent  jurisdiction  on  ques- 
tions directly  involved  in  one  suit  is  conclusive  as  to  those 
questions  in  a  subsequent  suit'  between  the  same  parties. 
Upstill  V,  Kyner   25i» 

6.  Ordinarily  a  judgment  lien  extends  only  to  the  interest  and 
rights  of  the  judgment  debtor  in  the  property  at  the  date 
of  the  lien,  or  acquired  during  its  existence.  Btannard  v. 
Orleans  Flour  d  Oatmeal  Millinfj  Co ; .  S8t 

7.  A  judgment  granting  relief  outside  of  the  pleadings  and  evi- 
dence is  erroneous.    Peterson  v.  Hm'tford  Fire  Ins.  Oo,.\.. .  448 

8.  One  not  served  with  process,  and  who  does  not  appear,  is  not 
bound  by  the  judgment  rendered.    Lipps  v,  PanJco 469 

9.  A  judgment  on  constructive  service  held  void.  Nelson  v. 
Svghrue    480 

10.  The  provisions  of  sec.  602  of  the  code  for  vacating  Judg- 
ments are  concurrent  with  independant  equity  jurisdiction. 
Ahhott  t7.  Johnston  • .  •  •  726 

Jury.    See  Criminal  Law,  15. 

A  law  action  is  not  triable  without  a  jury  because  there  are 
issues  incidental  to  the  main  one  which  are  equitable  in 
their  nature.    Alter  v,  Skiles 597 

Justice  of  the  Peace. 

The  rule  that  an  order  of  a  justice  grncting  a  change  of  venue 
on  an  ex  parte  hearing  and  beforo  return  day  of  summons 
is  void  has  not  been  changed  by  sees.  958,  958a  of  the  code» 
as  amended  in  1905  (laws  1905,  chs.  180,  181).  Adams  v, 
Anderson    416 

Landlord  and  Tenant. 

A  lease  may  be  made  to  secure  liabilities  existing  and  to  be 
incurred;  and,  when  the  conditions  and  subsequent  conduct 
of  the  parties  show  that  such  was*  its  purpose,  it  will  be  so 
construed.  Btannard  v.  Orleans  Flour  d  Oatmeal  Milling  Co..  889 


»    m 
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Iiibel  and  Slander. 

1..  I(  the  published  words  are  libelous  per  se,  it  is  not  necessary 
by  innuendo  to  explain  their  meaning,  nor  to  allege  special 

damages.    Calif  as  v.  World  Publishing  Co 108 

2.  If  the  published  words  are  ambiguous,  or  prima  facie  in- 
nocent, plaintiff  must  specifically  allege  and  prove  the  de- 
famatory meaning,  and  must  allege  and  prove  special  dam- 
ages. Callfas  V,  World  Publishing  Co 108 

8.  Where  the  publication  makes  general  charges  against  plain- 
tiff, an  answer  in  general  terms  that  the  charges  are  true 
is  insufficient;  but,  if  the  facts  are  specifically  stated  in  the 
charge,  a  general  allegation  that  they  are  true  is  sufficient. 
Callfas  V,  World  Publishing  Co 108 

4.  The  defendant  in  an  action  for  slander  cannot.  In  mitiga- 
tion of  damages,  prove  the  truth  of  the  alleged  defamatory 
charge  under  a  general  denial.    Murten  v,  Oarbe 589 

6.  Where  a  publication  was  not  obviously  defamatory,  and 
there  was  no  allegation  and  proof  of  facts  showing  special 
damages,  judgment  for  defendant  was  right.  Callfas  v. 
World  Ptiblishing  Co 108 

Licenses. 

O  1.  It  is  not  the  purpose  of  the  fourteenth  amendment,  consti- 
tution of  the  United  States,  to  prevent  states  from  classify- 
ing the  subjects  of  legislation  and  making  different  regula- 
tions as  to  the  property  of  individuals  differently  situated. 
IJorris  V.  City  of  Lincoln  658 

2.  Sec.  1,  art.  IX,  constitution  of  Nebraska,  does  not  forbid 
reasonable  classification  of  persons  for  the  purpose  of  taxa- 
tion.   Norri^  v.  City  of  Lincoln 658 

8.  Where  a  city  charter  authorizes  an  occupation  tax,  the  muni- 
cipal authorities  may  classify  the  different  6ccupations  and 
impose  a  different  amount  of  tax  upon  the  different  classes, 
provided  the  classification  is  reasonable.  Norris  v.  City  of 
Lincoln    658 

4.  A  city  ordinance  providing  an  occupation  tax,  and  placing 
persons  lending  money  upon  chattel  security  in  a  different 
class  from  chartered  banks  and  negotiators  of  loans  on  realty, 
is  not  void  as  providing  an  arbitrary  classification.  Norris 

V,  City  of  Lincoln    658 

5.  An  ordinance  providing  a  fine  and  imprisonment  to  enforce 
a  license  tax  does  not  violate  sec.  3,  art.  I,  of  the  constitu- 
tion of  this  state.    Norris  v.  City  of  Lincoln 658 

€.  The  penal  provisions  of  an  occupation  tax  ordinance  pro- 
viding for  its  enforcement  by  a  fine  held  valid.  Western 
Union  Telegraph  Co.  v.  City  of  Franklin ^ 704 
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Zdcenses — Oonclu  ded, 

7.  Where  an  crtflniaiic^d  iff'dvtdes  that  refusal  to  pay  an  ocentmr 
tioii  tax  shall  reader  tli^  person  in  default  liable  to  a  fltte, 
and  that  suit  may  be  brought  in  the  name  of  the  state  by 
warrant  and  arrest  or  by  common  sumfnens*  the  mliee 
court  has  Jurisdiction  to  render  jadsment  for  the  fine, 
whether  defendant  is  brought  into  court  by  warrant  and 
arrest  or  by  service  of  summ<MM.  We$tem  Union  Tele- 
graph  Co,  v.  City  of  Franklin 704 

Liena.    See  Appkal  and  ETbror,  9. 

1.  Where  one  advanced  money  to  a  corporation  for  imfirof^- 
ments  with  the  consent  of  a  judgment  creditor,  who  waiB-  a 
stockholder,  and  with  the  understanding  that  he  shouM  he 
reimbursed  out  of  the  property,  his  claim  for  the  money  all- 
vanced  will  be  preferred  to  the  lien  of  the  Judgment.  BUn^ 
nard  i?.  Orleans  Flour  d  Oatrtieal  Milling  Oo: 3S9 

8.  In  a  suit  to  determine  priority  of  liens  and  forecloae  t&e 
same,  an  account  should  be  taken  of  the  profits  ami  ei:- 
penses  of  a  lien-holder  in  possession,  and  the  net  pfofts 
applied  on  his  lien.  Stannard  v.  Orleans  Flour  d  (MtmMrl 
Milling   Co 389 

liife  Estates.    See  Mortgages,  1-S.    Wills,  6,  6. 

Limitation  of  Actions.    See  Taxation,  27. 

1.  Where  the  life  estate  is  sold  under  foreclosure,  limitations 
do  not  begin  to  run  against  the  remainderman  until  the 
mortgagor's  death.    Cuttier  v,  Teske  T 

2.  A  mere  reference  to  a  note,  though  implying  no  disposition 
to  question  its  binding  obligation,  is  not  an  acknowledg- 
ment of  debt  under  sec.  22  of  the  codib.    France  v,  Ruhy 214 

3.  To  toll  the  statute  of  limitations,  there  mudt  be  an  unqtiali- 
fled  and  direct  admission  c^  a  present,  subsisting  debt  on 
which  the  party  is  liable.    France  v.  Rubir 214 

4.  Where  V.  verbally  assigned  com  to  II.  to  market  and  pay 
certain  of  V.'s  debts,  and  pay  the  remainder  to  V.,  and  V. 
made  no  demand  for  a  settlement  for  more  than  25  yean, 
the  claim  was  barred  by  limitations.  In  re  Estate  i>f  J9Wi- 
richs    551 

5.  Where  husband  and  wife  executed  a  mortgage  on  her  estflte 
to  secure  his  debt,  the  relation  of  debtor  and  creditor  did 
not  arise  between  them  until  sale  of  the  property  usi^ 
a  decree  foreclosing  the  mortgage.  NoPthU/cstem  StutiM 
Life  I71S.  Co,  V.  MaUory  , ......*.*.  679 

Marriage. 

1.  Fraudulent  consi)iracy  between  the  wife's  father  and  frienda 
to  induce  one  to  marry  his  daughter  will  not  authorisce  an- 
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ICarriage — Concluded. 

tLxWri^rX  of  the  marrfag^^,  u&lesn  the  hinsbattd  was  an  idiot 
or  ihihane  at  thfe  time  of  the  marriage.    Bvanda  v.  Bi>dnda . .  404 

2.  Weakness  of  mind  is  noit  ground  for  annulment  of  mak*- 
riage,  unless  it  amounts  to  idiocy  or  insanity.  Svanda  v. 
Svanda    404 

3.  Mere  weakness  of  mind  will  not  invalidate  a  marriage,  un- 
unless  it  produces  derangement  that  destroys  the  power  to 
consent.    Adams  v,  Scott  537 

4.  A  marriage  will  not  be  annulled  on  the  ground  of  insanity 
or  idiocy,  utileto  there  is  such  wd:nt  of  understanding  as  to 
render  the  party  incapable  of  assenting  thereto.  Adams  v. 
Scott    ., 537 

Master  and  Servant.     See  Neoliobnce,  1-4 

1.  Where  an  employer,  knowing  the  dangerous  conditions  of 
the  work,  orders  an  employee  to  perform  the  work  notwith- 
standing his  protest,  and  enforces  the  order  with  threats  of 
discharge,  he  cannot  maintain  that  the  employee  aijsumed 
the  risk  or  was  guilty  of  contributory  negligence.  Thorn- 
sen  t7.  Johst   375 

2.  Where  a  master  requires  an  implement  to  be  used  in  a 
manner  and  under  conditions  mere  dangerous  than  the 
usiiai  method,  he  may  be  guilty  of  neglig^hce  in  so  doiAg. 
fhomsen  v,  Johst  375 

3.  An  employee  does  not  ordinarily  assume  risks  arising  from 
conditions  beyond  his  knowledge.  Elliott  v.  General  Con- 
struction  Co 453 

4.  The  master  held  liable  for  death  of  an  inexperienced  serv- 
ant whom  he  had  put  to  work  in  a  hazardous  position 
among  electric  power  wires  carrying  dangerous  currents  of 
electricity.     Elliott  v.  General  Construction  Co 453 

5.  In  an  action  for  money  advanced  to  an  employee,  evidence 
held  insufficient  to  sustain  *  judgment  for  defendant  on 
counterclaim  for  salary.  Omaha  Folding  Machine  Co,  v, 
Striplin   740 

€.  A  statement  in  an  application  for  membership  in  a  volun- 
tary relief  association  that  applicant  was  only  25  years  of 
age  is  a  warranty,  and,  he  being  more  than  35  years  old, 
rendered  the  contract  of  insurance  void.  Blunt  v,  Chicago, 
B,  d  Q.  R.  Co 815 

7.  Where  plaintilf  by  changing  his  name  and  mfBrepresenting 
his  age  secured  membershfp  In  the  relief  dei)aftitient  tt 
defendant  company,  held  that  his  membership  was  secun^d 
by  fraud.    Blunt  v.  Chicago,  B.  d  Q.  R,  Co 815 
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Mechanics'  Liens. 

1.  In  a  suit  to  foreclose  a  mechanic's  lien,  nonresidence  of 
defendant,  on  whom  plaintiff  attempted  to  make  service  by 
publication,  is  a  question  of  fact,  when  put  in  issue  by  the 
pleadings.    Bradford  Lumber  Co.  v.  Creel 673 

2.  A  subcontractor  who  furnished  at  different  times  materials 
for  a  house  under  a  single  contract  is  entitled  to  a  lien, 
where  he  filed  a  proper  statement  with  the  register  of  deeds 
within  the  statutory  period.   Bradford  Lumber  Co.  v.  Creel,  573 

Money  Received. 

1.  Where  money  is  paid  to  an  attorney  upon  a  claim  of  a 
third  party,  he  cannot  withhold  it  on  the  ground  that  he 

is  also  a  creditor  of  the  person  paying  it.    Wilder  v.  Millard,  696 

2.  Where  defendant  received  a  note  from  executors,  he  could 
not  resist  payment  of  the  amount  collected  thereon  on  the 
ground  that  their  letters  testamentary  were  not  properly 
sealed.    Wilder  v.  Millard 695 

3.  To  recover  the  value  of  property  from  one  who  has  dis- 
posed of  it  under  plaintiff's  authority,  plaintiff  must  prove 
that  defendant  agreed  to  pay  him  the  purchase  price,  or 
the  market  value  thereof.     Coulter  v.  Cummings 646 

Mortgages.    See  Husband  and  Wife,  3.    Partition. 

1.  A  foreclosure  sale  conveys  only  the  interest  of  the  mort- 
gagor, and  where  he  owns  only  a  life  estate  that  is  all  that 

is  conveyed.     Currier  v.  Teske  7 

2.  Where  a  foreclosure  sale  of  a  mortgagor's  life  estate  satis- 
fied the  mortgage  debt,  the  purcha&er  acquired  no  right  in 
the  interest  of  a  remainderman  not  a  party  to  the  suit. 
Currier  v,  Teske   7 

3.  The  life  estate  of  a  surviving  spouse  in  the  homestead  may 
be  mortgaged,  and  the  purchaser  on  foreclosure  will  take  the 
life  estate.    Pulver  v.  Connelly 188 

4.  Where  a  mortgage  purports  to  convey  the  whole  property, 
an  after-acquired  interest  of  the  mortgagor  by  descent  on 
the  death  of  her  son  becomes  subject  to  the  mortgage  im- 
mediately on  the  son's  death.    Pulver  v.  Connelly 188 

5.  An  indebtedness  secured  by  a  chattel  mortgage  is  sufficient 
consideration  for  a  mortgage  of  land.    Pulver  v,  Connelly. .  188 

6.  A  married  woman  who  mortgages  her  separate  estate  or 
homestead  to  secure  a  debt  of  her  husband  may  have  the 
lien  canceled  in  a  suit  to  foreclose,  where  she  was  induced 
to  execute  the  mortgage  by  mortgagee's  threats  to  imprison 
her  husband.    Hoelhcorth  v.  McCarthy 246 

7.  A  mortgage  executed  by  a  wife  on  her  separate  property  to 
indemnify  a  surety  on  an  ofRcial  bund  of  her  husband,  who 


INDEX.  865 

Mortgages — Concluded. 

has  misappropriated  the  funds,  In  the  hope  of  saving  htm 
from  imprisonment,  is  not  void  for  want  of  consideration. 
Bode  V.  Jussen  482 

8.  A  mortgage  by  a  wife  to  save  her  husband  from  imprison- 
ment held  not  void  as  having  been  obtained  under  duress. 
Bode  V,  Jussen  482 

9.  Where  M.  and  wife  executed  a  mortgage  on  the  wife's 
estate  to  secure  a  loan  by  a  bank  to  M.,  and  the  wif«  died, 
leaving  children  surviving  her,  and  thereafter  the  mortgage 
was  foreclosed,  but  before  sale  M.  conveyed  his  curtesy  In- 
terest to  a  codefendant,  held  that  the  purchaser  took  only 
such  interest  as  his  grantor  had,  and  that  the  amount  of  the 
mortgage  should  be  deducted  from  such  curtesy  Interest. 
Northwestern  Mutual  Life  Ins.  Co.  v.  Mallory 579 

Hnnicipal  Corporations. 

1.  Where  separate  buildings  for  different  departments  of  city 
administration  were  erected  on  the  same  site  under  one 
general  plan,  held  that  each  building  was  authorized  by  a 
vote  conferring  power  to  issue  bends  "to  purchase  a  site 
and  erect  a  city  hall  thereon."    Champion  Iron  Co.  v.  City 

of  South  Omaha   56 

2.  The  installation  of  cells  In  a  city  hall  to  be  used  in  con- 
nection with  a  police  court  held  in  the  building,  is  Inci- 
dental to,  and  not  Inconsistent  with,  the  general  purpose 
thereof.    Champion  Iron  Co.  v.  City  of  South  Omaha 56 

8.  The  erection  of  cells  in  a  police  court  building  held  to  form 
a  part  of  a  general  plan  for  a  city  hall,  and  the  cost  prop- 
erly payable  out  of  money  appropriated  by  a  vote  for  bonds 
for  a  city  hall.    Champion  Iron  Co.  v.  City  of  South  Omaha,    66 

4.  Under  subd.  IV,  sec.  67,  art.  I,  ch.  13o,  Comp.  St.  1893,  the 
mayor  and  council  of  the  city  of  Lincoln  had  authority  to 
vacate  streets  and  alleys,  and  the  vacated  portions  reverted     • 
to  owners  of  adjacent  lots.    State  v.  Chicago,  R.  I,  d  P.  A. 

'  Co 263 

5.  City  ordinance  held  to  vacate  the  portion  of  a  street  oc* 
cupied  by  a  railroad  company  as  its  station  and  switching 
grounds,  and  that,  the  company  being  the  owner  of  the  ad- 
jacent lots,  the  vacated  portion  became  its  property.    State 

I  17.  Chicago,  R.  I.  d  P.  R.  Co 263 

^  6.  The  city  of  Lincoln  cannot  compel  a  railroad  company  to 
*  construct  a  viaduct  over  Its  property  where  there  is  no 
8  public  way  or  street.    State  v.  Chicago,  R.  I.  d  P.  R.  Co 263 

7.  When  a  city  engages  in  a  purely  business  enterprise,  It  acts 
^  in  a  private  capacity,  and  is  bound  by  the  rules  of  law 

58 
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applicable  to  any  other  corporation  or  person  engaged  In 
like  enterprise.  Henry  v.  City  of  Lincoln 831 

8.  Sec.  126,  art.  I,  ch.  13,  Comp.  St.  1911,  requiring  the  filing 
of  a  notice  with  the  city  clerk  within  30  days  after  a  right 
of  action  for  an  unliquidated  claim  accrues,  applies  to  claims 
arising  out  of  performance  of  its  corporate  duties,  but  not 
to  those  arising  out  of  the  conduct  of  a  private  business 
enterprise.    Henry  v.  City  of  Lincoln 331 

9.  Land  cannot  be  dedicated  to  the  public  for  a  street  by  deed, 
unless  the  deed  is  executed  by  the  owner.    Morning  v.  City 

of  Lincoln    364 

10.  "Where  liens  on  land  deeded  to  the  public  for  a  street  ripen 
into  title,  an  attempted  dedication  by  the  owner,  without 
consent  of  the  lien-holder,  is  futile.  Morning  v.  City  of 
Lincoln    364 

11.  Where  a  deed  of  dedication  of  land,  subject  to  liens,  to  the 
public  is  not  recorded,  user  by  tlje  public  will  not  estop  a 
lien-holder  without  notice  to  deny  that  he  consented  to  the 
dedication.    Morning  v.  City  of  Lincoln 364 

12.  Where  a  city  charter  required  that  ordinances  be  published 
in  a  newspaper  published  in  the  city,  and  there  is  no  paper 
printed  therein,  publication  in  a  newspaper  printed  outside 
the  city,  but  circulated  in  the  city,  held  sufficient.  Had- 
lock  V.   Tucker   510 

13.  Where  a  bid  for  paving  slightly  exceeded  the  engineer's 
estimate  as  to  one  item,  and  the  excess  was  eliminated 
from  the  contract,  the  contract  was  not  void.  Hadlock  v. 
Tucker    610 

14.  Payment  for  street  improvements  will  not  be  enjoined  in  a 
suit  by  a  taxpayer,  who,  with  full  knowledge  of  the  progress 
of  the  work,  did  not  act  until  after  the  completion  of  the 
contract.    Hadlock  v.  Tucker  510 

15.  In  a  city  of  the  first  class  having  more  than  5,000  and  less 
than  25,000  inhabitants,  a  three-fifths  majority  of  the  abut- 
ting owners  in  a  paving  district  may  determine  the  material 
to  be  used,  but  all  details  of  construction  are  left  to  the  city 
council.     Lanning  v.  City  of  Hastings 665 

16.  Publication  of  notice  of  the  time  of  meeting  of  city  council 
to  equalize  assessments  for  paving  held  to  comply  with  sec, 
83,  art.  Ill,  ch.  13,  Comp.  St  1911.  Lanning  v.  City  of 
Hastings    665 

17.  The  power  given  the  city  council  of  a  city  of  the  second 

class,  under  soc.  8905,  Ann.  St.  1911,  to  remove  a  city  treas- 
urer cannot  be  exorcised  until  specific  charges  have   been 
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preferred  and  notice  and  opportunity  given  him  to  be  heard 
in  defense  thereof.    State  v.  Strever  762 

18.  A  city  held  liable  to  an  abutting  lot  owner  for  any  damage 
from  grading  a  street  from  its  natural  to  a  lower  grade. 
Stocking  v.  City  of  Lincoln  798 

19..  The  removal  of  trees  held  a  proper  element  of  damages  from 
grading  a  street.    Stockino  v.  City  of  Lincoln, 798 

Negligence.    See  Carriers,  1-3.    Railroads. 

1.  The  employers'  liability  act  (Comp.  St.  1911,  ch.  21)  does 
not  affect  the  power  of  a  court  to  determine  the  legal  suffi- 
ciency of  evidence  of  negligence  or  of  contributory  negli- 
gence.   Disher  v.  Chicago,  R.  I.  <€  P.  R.  Co 224 

2.  Under  the  employers'  liability  act.  where  the  existence  of 
negligence  or  contributory  negligence  is  an  issue,  the  court 
may  direct  a  verdict  where  the  lack  of  evidence  of  negli- 
gence, or  the  undisputed  evidence  as  to  more  than  slight 
contributory  negligence  in  comparison  with  that  of  defend- 
ant, is  so  clear  that  reasonable  minds  cannot  differ  as  to 

its  legal  effect    Disher  v.  Chicago.  R.  I.  d  P.  R.  Co 224 

8.  Where  the  evidence  shows  both  negligence  and  contribu- 
tory negligence,  the  duty  to  make  the  comparison  required 
by  ch.  21,  Comp.  St.  1911,  rests  with  the  jury,  unless  the 
evidence  as  to  negligence  is  legally  insufficient,  or  contrib- 
utory negligence  is  so  clearly  shown  that  the  court  would 
set  aside  a  verdict  for  plaintifT.  Disher  v,  Chicago,  R,  J. 
<§  P.  R.  Co 224 

4.  In  an  action  under  the  employers'  liability  act,  held  that 
the  comparative  negligence  of  plaintiff  and  defendant  was 

for  the  jury.    Disher  v.  Chicago,  R.  I.  d  P,  R.  Co 224 

5.  In  an  action  for  death,  caused  by  a  car  being  switched, 
evidence  held  to  sustain  the  finding  that  defendant  was 
negligent.    Armstrong  v.  Union  Stock  Yards  Co 268 

6.  There  is  a  presumption  that  one  in  his  right  mind  and  in 
possession  of  his  faculties  will  take  ordinary  precaution  to 
avoid  danger  and  Injury.    Armstrong  v.  Union  Stock  Yards 

Co 258 

7.  Evidence  of  contributory  negligence  held  not  so  conclusive 
as  to  require  an  appellate  court  to  hold  as  a  matter  of  law 
that  the  presumption  of  ordinary  ca\ition  was  overcome, 
and  contributory  negligence  established.  Armstrong  v. 
Union  Stock  Yards  Co 258 

8.  Negligence  cannot  be  established  by  inference  and  conjec- 
ture in  contradiction  to  the   testimony   of  competent  and 

m 

unimpeached   eye-witnesses.     Fainter  v.   Chicago,  B.   d   Q. 

B.  Co 419 


868  INDEX. 

Kegli  gence — Concluded. 

9.  Negligence  in  the  construction  and  use  of  electric  wires 
carrying  dangerous  currents  of  electricity  is  a  question  for 
the  Jury,  where  the  evidence  is  conflicting.  Elliott  v.  Qen- 
eral  Construction  Co 453 

10.  Owner  held  not  liable  for  damages  to  others  on  a  highway 
by  his  team  running  away  without  his  fault.  Brooke  v, 
Kauffman    682 

Newspapers.    See  Municipal  Cobporations,  12. 

New  TriaL 

Aflidavit  held  insufficient  to  excuse  delay  in  filing  motion  tor 
new  trial.    Murten  v,  Qurbe 589 

Parent  and  Child. 

The  right  of  action  for  earnings  •of  an  unemancipated  minor 
is  in  the  parent,  where  the  contract  of  employment  was 
made  by  the  parent.    Inness  v.  Meyer 43 

Partition.     See  Wills,  4. 

1.  In  a  suit  to  sell  land  devised,  certain  defendants  sought 
partition,  and  a  mortgagee  asked  foreclosure,  held  that,  the 
court  having  acquired  Jurisdiction  of  the  subject  matter  and 
parties,  it  was  proper  to  direct  a  sale  to  satisfy  the  mort- 
gage and  distribution  of  the  surplus.    Knauf  v.  Mack 624 

2.  In  a  suit  for  the  sale  of  land  devised,  the  owner  of  a  mort- 
gage, executed  by  the  testator,  was  made  a  party  and  asked 
a  foreclosure,  and  a  decree  was  entered  without  objection 
foreclosing  his  mortgage,  held  without  error.  Knauf  t. 
Mack    524 

Partnership. 

1.  Where  partners  transfer  their  stock  to  a  committee  of 
their  creditors  to  conduct  the  business,  pay  all  indebted- 
ness, and  return  the  remainder  of  the  property  to  the  part- 
ners, the  partners  alone  cannot,  before  the  claims  have  been 
paid  in  full,  maintain  an  action  at  law  against  the  com- 
mittee for  conversion  of  stock  sold  in  bulk  in  violation  oi 
their  duties  as  trustees.    Edwards  v.  Hatfield  712 

2.  In  an  acticn  by  partners  for  conversion  of  partnership  prop- 
erty, individual  partners  cannot  recover  to  the  exclusion  of 

the  others.     Edtcards  v.  Hatfield  712 

Paupers. 

1.  Where  a  physician  is  employed  by  an  overseer  of  the  poor  to 
aid  a  destitute  person,  the  fact  that  the  overseer  has  not 
made  a  written  report  to  the  county  board  will  not  defeat 

the  Hal^ility  of  tlie  county.    Mcpcrs  v.  Furnas  County "  313 

2.  Tlie  averment  in  a  petition  that  a  person  had  fallen  sick. 
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under  circumstanceB  showing  destitution  and  inability  to 
procure  assistance,  is  a  sufficient  allegation  of  depend- 
ence on  the  county  as  against  a  demurrer.  Meyers  v, 
Furnas  County  313 

8.  Under  sec.  14,  ch.  67,  Comp.  St.  1911,  if  any  person,  not  a 
pauper,  shall  fall  sick  within  any  county,  not  having  money 
to  pay  for  board,  nursing,  and  medical  aid,  it  is  the  duty  of 
the  overseers  of  the  poor  to  furnish  such  assistance.  Meyers 
17.  Furnas  County 313 

Pleading.  See  Biu.s  and  Notes,  2.  Contracts,  6.  Libel  and 
Slander,  1-3,  5.  Paupers,  2.  Schools  and  School  Dis- 
tricts, 2.    Taxation,  11,  13. 

1.  Where  one  party  alleges  that  a  note  has  not  been  paid,  and 
no  objection  is  made  to  the  allegation  and  description  of  the 
note,  and  no  plea  of  payment,  and  proof  is  admitted  show- 
ing the  ownership  of  the  note  and  that  it  is  unpaid,  these 
facts  must  be  considered  as  established.    Lashmett  v.  Prall,  184 

2.  Where  a  demurrer  to  a  petition  on  quantum  meruit  was 
sustained,  and  an  amended  petition  on  an  express  contract 
>was  held  demurrable,  held  not  error  to  refuse  to  permit  an 
amendment  setting  up  a  cause  of  action  on  quantum  meruit, 
Patterson  v,   Steele    209 

8.  Permission  or  refusal  to  permit  plaintiff  to  amend  an 
amended  petition,  after  commencement  of  trial,  will  be 
sustained,  unless  there  has  been  an  abuse  of  discretion. 
Patterson  v,  Steele  209 

4.  Where  there  was  no  motion  to  require  a  more  complete 
statement  of  facts  in  an  answer  alleging  fraud  in  procuring 
a  signature  to  a  note,  the  answer  will  be  liberally  construed 
to  support  the  judgment.  American  Case  d  Register  Co,  v, 
Catchpole    276 

5>  In  an  action  to  recover  money,  an  answer  that  the  money 
was  not  due  when  the  action  was  commenced  is  not  demur- 
rable.   Qergens  v,  Oergens  646 

€.  Where  a  general  demurrer  ore  tenus  is  made,  after  com- 
mencement of  trial,  the  pleadina;  will  be  liberally  construed, 
and,  if  possible,  sustained.    Macrill  v.  City  of  Hartington. .  670 

7.  Misjoinder  of  causes  of  action  apparent  on  the  face  of  a 
petition  may  be  challenged  by  demurrer.    Schultz  v.  Wise. .  718 

Principal  and  Agont. 

1.  A  principal  cannot  deprive  an  agent  of  his  right  to  an  ac- 
counting by  improperly  joining  a  cause  of  action  on  the 
contract  of  agency  with  a  cause  of  action  on  a  third  per- 
son's guaranty  of  performance  theroof.    Schultz  v.  Wise 718 
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2.  An  agent  who  binds  himself  by  a  contract  containing  the 
terms  of  his  agency  does  not  increase  his  liability  by  sign- 
ing a  mere  guaranty  of  performance  on  his  part  after  it 
has  been  executed  by  a  third  person.    BchuUz  v.  Wise 718 

3.  To  entitle  a  principal  to  recover  for  secret  profits  made 
by  his  agent  in  exchange  of  properties,  it  must  appear  that 
the  agent  possessed  knowledge  of  the  value  of  the  property 
taken  that  was  unknown  to  his  principal,  and  which  the 
agent  used  to  his  advantage.    Davis  v.  Haire 819 

4.  Agent  held  not  liable  to  his  principal  for  secret  profits  al- 
leged to  have  been  made  in  exchange  of  properties.    Davis 

V,  Haire    819 

Principal  and  Surety.   See  Estoppel.    Wills,  8. 

Extension  of  time  of  a  contract,  the  performance  of  which  is 
secured  by  a  bond  providing  that  any  departure  from  the 
terms  of  the  contract  shall  not  invalidate  the  bond,  does  not 
release  the  sureties  on  the  bond.    Burt  County  v,  Lewis,,..  690 

Process. 

1.  An  affidavit  for  constructive  service  on  unknown  heirs, 
under  sec.  83  of  the  code,  must  be  made  by  the  plaintiff 
himself,  if  an  Individual,  and  not  by  his  attorney,  and  must 

be  verified  positively.    Moran  v,  Catlett 158 

2.  Under  sec.  148  of  the  code,  service  of  summons  on  a  de- 
fendant, sued  by  the  initial  letters  of  her  name,  by  leavin^r 
a  certified  copy  at  her  place  of  residence,  is  void.     Heme 

t?.  Mitchell    278 

Quieting  Title.     See  Judgment,  1,  2. 

1.  A  suit  to  quiet  title  to  land  must  be  brought  in  the  county 

in  which  the  land  is  situated.    Rakow  v.  Tate 198 

2.  Where  suit  to  quiet  title  is  brought  in  the  county  where 
the  land  is  situated,  summons  may  be  served  on  the  prin- 
cipal defendant  in  any  county  of  the  state,  and  thereupon 
on  any  other  necessary  or  proper  defendant;  and  it  is  not 
essential  that  summons  be  served  on  any  one  within  the 
county  where  the  suit  is  pending.    Rakow  v.  Tate 198 

3.  Disclaimer  by  the  principal  defendant  in  a  suit  to  quiet 
title  after  another  defendant  has  appeared  and  asked  alBrm- 
ative  relief  will  not  defeat  jurisdiction.    Rakoto  v.  Tate. . . .  198 

4.  A  written  contract  to  sell  land,  recorded  in  the  office  of 
register  of  deeds  and  not  canceled  when  the  contract  is 
abandoned,  casts  a  cloud  on  vendor's  title,  authorizing  a  suit 

to  quiet  title.     Rakow  v.  Tate 198 

6.  Though  a  part  of  the  land  described  in  a  written  agreement 
to  sell  land  constitutes  the  horacbtead  of  the  vendor,  and 
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though  the  wife  dW  not  alBn  the  a«re( 
Bue  to  remoTe  the  cloud  created  by 
agreement.    Rakow  v.  Tate  

6.  In  a  ault  by  the  ownera  of  the  feo  tt 
ant,  who  transferred  hie  interest  in 
provements  and  surrendered  possess! 
TOmmenced,  fa  not  entitled  to  le'ief 
elalmants'  act.    Moreland  v.  Bergtr  . 

7.  Evidence  held  to  sustain  decree  qi 
Rakow  V.  Tate  - 

8.  Evidence  held  to  svistaln  former  drcrei 
Bailroads.    See  MunrcirAL  CoRroitATioNS,  5,  i 

1.  Evidence  held  to  austaln  verdict  again 
for  destruction  of  crops  by  fire  from 
Chicago,  B.  £  Q.  B.  Co 

2.  It  is  not  negligence  for  a  railway  c 
passenger  train  at  the  rate  of  'lO  ml 
clear  day.  In  the  op«n  country,  where 
crossings.    White  v.  Chicago,  B.  <t  Q. 

8.  That  an  animal  Is  killed  upon  the 
railroad  crossing  Is  no  evidence  of  i 
road  company.    "White  v.  Chicagt,  B.  < 

4.  Negligence  cannot  be  established  by  li 
in  contradiction  to  the  testimony  of 
Impeached  eyewitnesH.    White  ii.  Chief 

6.  The  duty  of  an  engineer  and  tireinan 

animals  on  the  traek  is  only  sueh  oB  U 

other  dutiea.     White  v.  Chicago.  B.  rf  ■ 

Remainders.     See  EJBCT^fE^T.    LiiirrATioN  t 

Sales.     See  Tjiial,  6. 

1.  A  contract  for  the  exclusive  salB  of  ( 
chandise  may  be  rescinded,  where  th 
purrhaser's  competitors.     Bride  v.  Hil 

2.  Where  a  machine  is  purchased  i^ndei 
that  it  is  of  good  materials  and  n'orkn 
it  failed  to  do  Fccd  work  is  not  snfflcl 
not  intended  nor  adapted  to  do  the  w' 
sold.    Fetzer  rf  Co.  v,  Johnson  tf  ^'elst 

3.  Where,  in  an  action  for  goods  sold,  n 
was  shown,  evidence  as  to  damages  t 
excluded.    Felzer  if  Co.  v.  Johnson  A  1 

4.  Where,  In  an  action  tor  goods  sold,  a  I 
the  goods  Is  not  sufficiently  pleaded  ( 
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be  relied  on  as  a  defense  of  failure  of  consideration.  Fetzer 
d  Co.  V.  Johnson  d  NeUon 763 

6.  It  is  not  a  defense  to  an  action  for  goods  sold  that  the  ven- 
dor knew  that  the  purchaser  was  conducting  an  illegal  busi- 
ness, when  the  vendor  did  no  act  in  furtherance  thereof. 
Darling  v,  Ktpp   781 

Schools  and  School  Districts. 

1.  A  resident  taxpayer  of  the  district  may  maintain  a  suit  to 
to  prevent  the  removal  of  a  school  house  by  the  district  offi- 
cers, where  its  removal,  If  unauthorized,  would  Involve  an 
unwarrantable  expenditure  of  public  funds.     Lindeman  v. 

^Corson    548 

2.  In  a  suit  to  enjoin  district  officers  from  removing  a  school- 
house,  an  allegation  that  the  schoolhouse  was  built  and  is 
supported  by  taxes  levied  upon  the  taxable  property  of  the 
school  district  sufficiently  avers  that  the  district  owns  the 
schoolhouse.     Lindeman  v,  Corson  648 

Statute  of  Frauds.    See  Contracts,  1. 

Statutes.    See  Constitutional  Law.    Justice  of  thk  Peace, 

1.  Sec.  11,  art.  Ill  of  the  constitution,  relating  to  amendments 
of  statutes,  requires  that  the  amended  section  shall  contain 
all  that  is  substituted  for  the  original  section,  and  that  the 
original  section  shall  be  repealed.  State  v.  Farmers  d  Mer- 
chants Bank    1 

2.  So  much  of  ch.  53,  laws  1907,  as  authorizes  county  boards 
of  counties  having  more  than  100,000  inhabitants  to  contract 
with  the  lowest  bidder  for  feeding  prisoners  In  the  county 
Jail  is  violative  of  sec.  11,  art.  Ill  of  the  constitution.    State 

V,  McShane 46 

McShane  v.   State   64 

8.  Where  a  statute  creates  a  duty  and  prescribes  a  penalty  for 
its  nonperformance,  the  rule  .prescribed  is  the  exclusive 
test  of  liability.    Jones  Nat,  Bank  v,  Yates 121 

Stipulations. 

In  a  suit  to  enjoin  trespass,  held  that,  under  the  stipulation 
of  the  parties,  plaintiff  was  not  required  to  show  ten  years' 
adverse  possession  to  entitle  him  to  recover.  Ayres  v, 
Bamett    350 

Street  Railways. 

1.  Where,  in  an  action  for  injuries,  plaintiff  testified  that  the 
car  which  struck  him  was  running  from  25  to  35  miles  an 
hour,  held  that,  though  the  evidence  was  not  competent  to 
show  the  speed  of  the  car,  it  was  admissible  to  support  the 
allegation   that   the   motorman   failed  to  reduce   its   speed 
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while  passing  another  car.    Zancanella  v.  Omaha  d  C.  B. 
IBtreet  B,  Co.  774 

2.  Photographs  showing'  the  location  of  an  accident  are  not 
necessarily  to  be  excluded  because  the  situation  is  capable 
of  Terbal  description.    Zancanella  v,  Omaha  <&  C.  B.  Street 

R.  Co 771 

3.  It  was  error  to  submit  the  question  whether  the  conductor 
of  a  street  car  was  negligent  In  not  warning  a  passenger  of 
danger  in  crossing  a  parallel  trjftck»  there  being  no  evidence 
that  the  conductor  knew  he  intended  to  cross  it  Zancanella 

V,  Omaha  d  C.  B.  Street  R.  Co 774 

4.  Testimony  of  plaintiff  that  he  did  not  seo  or  hear  the  ap-. 
proaching  car  is  not  sufficient  to  prove  that  there  was  no 
headlight  on  It,  nor  bell  sounded.    Zancanella  v.  Omaha  d 

C.  B,  Street  R.  Co 774 

Taxation,    See  Liobnsies. 

1.  Questions  of  valuation,  and  of  the  amount  and  value  of 
money  or  other  personal  property  to  be  assessed  cannot  be 
determined  under  sees.  162,  163  of  the  revenue  law,  but 
must  be  presented  to  the  proper  board  of  equalization.  Darr 

V.  Dawson  County   * 93 

2.  Assessment,  levy,  and  collection  of  taxes  are  not  equitable 
proceedings,  but  are  governed  by  special  rules,  which  must 
be  complied  with* by  the  taxing  powers  and  taxpayers. 
Darr  v,  Dawson  County  93 

3.  A  taxpayer  is  entitled  to  a  copy  of  the  assessment  when 
completed,  but  he  may  waive  this  and  ascertain  the  amount 
of  his  assessment  from  the  records  before  the  meeting  of  * 
the  board  of  equalization.  Darr  v.  Dawson  County 93 

4.  Where  a  taxpayer,  dissatisfied  with  his  assessment,  fails  to 
appeal  to  the  board  of  equalization,  he  cannot  avail  himself 
of  the  special  remedies  provided  by  sees.  162,  163  of  the  rev- 
enue law.    Darr  v,  Dawson  County  93 

6.  Where  a  tax  has  not  been  assessed  without  authority  or 
for  an  illegal  or  unauthorized  purpose,  its  collection  cannot 
be  enjoined;  but  sees.  162,  163  of  the  revenue  law  provide  a 
remedy  In  other  cases  in  which  injunctions  were  formerly 
allowed.    Darr  v.  Dawson  County 93 

6.  The  remedy  provided  for  a  taxpayer  by  subd.  1,  sec.  162  of 
the  revenue  law,  is  available  only  when  property  has  been 
wrongfully  assessed,  either  because  exempt  or  because  the 
tax  had  already  been  assessed  and  paid.  Darr  v.  Dawson 
County    , 93 

7.  The  remedy  given  by  subd.  1,  sec.  162  of  the  revenue  law, 


S74  INDEX. 

Taxation — Continued. 

is  not  available  to  correct  overvaluation,  or  mistake  in  esti- 
mating money  of  the  taxpayer  on  hand  liable  to  assessment 
or  the  value  thereof.    Darr  v.  Dawson  County 93 

8.  Under  a  claim  that  a  tax  has  been  assessed  for  an  illegal 
or  unauthorized  purpose,  or  for  any  reason  not  specified  in 
sec.  162  of  the  revenue  law,  the  taxpayer's  remedy,  under 
subd.  2,  is  to  pay  the  tax,  make  demand  for  its  return  within 
30  days,  and,  if  payment  is  refused,  sue  for  its  recovery. 
Darr  v.  Dawson  County   93 

9.  Where,  after  expiration  of  the  time  for  assessment,  plain- 
tiff shipped  to  a  member  of  a  corporation  sample  buggies 
for  exhibition,  which  were  stored  with  the  corporation,  a 
levy  and  sale  of  the  buggies  for  delinquent  taxes  of  the  cor- 
poration was  wrongful,  and  the  treasurer  was  liable  for 
their  value.    Parry  Mfg,  Co,  v.  Fink 137 

10.  Where  return  of  property  for  taxation  was  made  by  a  cor- 
poration May  29,  1906,  and  the  corporation  never  had  any 
property  of  plaintiff  in  its  possession,  though  certain  prop- 
erty  of  plaintiff  was  held  by  a  member  of  the  corporation 
as  plaintiff's  agent,  a  levy  on  such  property  for  taxes  of  the 
corporation  for  the  year  1906  was  without  authority,  and 
rendered  the  treasurer  liable  for  its  value.  Parry  Mfg.  Co. 
V.  Fink   137 

11.  The  land  not  having  been  made  a  party  to  a  suit  to  fore- 
close a  tax  lien,  the  court  ordered  thit  it  be  made  a  party, 

but  no  amendment  was  made  to  the  petition  or  .title,  nor  j 

was  the  land  described  as  a  party  in  the  published  notice.  '. 

Held,  that  the  land  was  not  brought  in,  and  that  the  action 
was  not  in  rem,    Moran  v.  Catlett 158  ^ 

12.  Where  the  last  day  to  redeem  land  sold  for  delinquent  taxes 
falls  on  Sunday,  the  owner's  right  of  redemption  exists 
during  all  of  the  next  day.    Counselman  v.  Samuels 168 

13.  Allegation  in  petition  to  redeem  land  from  tax.  sale  that 
plaintiff  is  owner  of  the  land  is  a  sufficient  allegation  of 
ownership  to  resist  a  demurrer.    Counselman  v.  Samuels..  168 

14.  By  sec.  10941,  Ann.  St.  1909,  the  state  board  of  equalization 
and  assessment  has  power  to  fix  the  proper  county  in  which 
to  list  personal  property  for  taxation  in  any  case  in  which 
the  statute  is  silent  or  uncertain.    Nemaha  County  v.  Rich-  i 
ardson   County    171 

15.  The  legislature  having  failed  to  provide  in  which  of  two 
counties  property  of  one  under  guardianship  shall  be  listed, 
where  the  residence  and  property  of  the  ward  are  in  one 
county  and  the  residence  of  the  guardian  in  another,  the 
state  board  of  equalization  and  assessment  may  determine 
the  question.    Nemaha  County  v.  Richardson  County 171 
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Taxation — Continued, 

16.  In  a  snit  to  foreclose  a  tax  sale  certificate  on  lands  of  record 
in  the  name  of  ''John  E.  Tourney,"  the  petition  named  as 
defendant  "John  E.  Townry/'  and  the  affidavit  and  notice 
for  service  by  publication  designated  the  defendant  as 
"John  E.  Towrny,"  held  that  the  proceedings  were  void. 
DeUktour  v.  Wendt 175 

17.  Before  the  repeal  of  the  act  authorizing  dower,  the  wife 
could  sue  before  her  husband's  death  to  redeem  his  lands 
from  a  tax  sale,  where  he  neglected  to  redeem.  Henze  v. 
Mitchell   278 

18.  Where,  in  a  suit  to  redeem  from  a  tax  lien,  the  owner  of 
the  lien  admits  that  the  land  belonged  to  plaintiff's  husband 
at  the  time  of  the  foreclosure  sale,  and  that  the  wife  had 

a  dower  right,  she  may  redeem.    Heme  v.  Mitchell 278 

19.  Where,  in  a  suit  to  foreclose  a  tax  lien,  no  sufficient  service 
was  had  on  defendant's  wife,  who  had  a  dower  interest,  she 
may  redeem.    Henze  v.  Mitchell 278 

20.  Under  sec.  4,  art.  V,  ch.  77.  Comp.  St.  1899,  an  action  in  rem 
may  be  brought  against  the  land  in  tax  foreclosure  where 
the  o^ner  is  not  known,  or  where  the  action  is  against  one 
who  disclaims  ownership;  and,  to  confer  jurisdiction  on  the 
first  ground,  the  petition  must  allege  that  the  owner  is  not 
known,  and  naming  him  as  unknown  in  the  title  is  insufil- 
cient.    Miller  v,  Boardman  321 

21.  In  tax  foreclosure  against  the  land,  the  requirements  of  the 
statute  and  all  conditions  precedent  must  be  strictly  com- 
plied with  to  confer  jurisdiction.    Miller  v.  Boardman 321 

22.  All  property  and  assets  and  everything  of  value  is  included 
in  the  **t7  ue  value**  of  the  capital  stock  of  a  trust  company, 
under  ch.  105,  laws  1911.  First  Trust  Co.  v.  Lancaster 
County    795 

23.  Real  estate  mortgages  held  properly  assessed  separately 
from  the  capital  stock  of  plaintiff,  whether  the  tax  is  paid 
by  mortgagor  or  mortgagee.  First  Trust  Co,  v,  Lancaster 
County    ^ ^ 792 

24.  Real  estate  mortgages  should  be  deducted  from  the  value 
of  the  capital  stock  of  trust  companies  for  purposes  of  taxa- 
tion.   First  Trust  Co.  v,  Lancaster  County 792 

25.  Method  of  assessing  the  capital  stock  of  a  trust  company 
stated.    First  Trust  Co.  v.  Lancaster  County 792 

26.  Ch.  23,  Comp.  St.  1911,  abolishing  estates  of  dower  and 
curtesy,  gives  to  the  surviving  spouse  an  enlarged  estate  of 
the  same  kind,  and  such  estate,  like  dower,  is  not  subject 

to  an  inheritance  tax.    In  re  Estate  of  Strahan 828 
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Taxation — Concluded, 

27.  Where  a  petition,  in  a  proceeding  to  recover  an  inheritance 
tax»  is  filed  and  notice  thereof  given  to  the  persons  inter- 
ested within  five  years  from  the  death  of  the  decedent,  a 
plea  of  limitations  is  of  no  avail.    In  re  Estate  of  Strahan, .  828 

Trespass.   See  Highways.    Injunction.    Stipulations. 

TriaL  See  Biu^  and  Notes,  1.  Bbokebs,  5.  Carriebs,  2,  3.  Ck>N- 
TRACTS,  3.  Criminal  Law.  Evidence,  7.  Heirs.  Insur- 
ance, 3,  4,  10.  Mechanics'  Liens,  1.  Nboliobnce,  1-4,  9. 
Street  Railways,  3. 

1.  In  an  action  for  personal  services,  instruction  as  to  amount 
of  recovery  held  not  prejudicial  to  defendant  Taylor  v, 
American  Radiator  Co 24 

2.  Matters  inhering  in  the  verdict  of  a  jury  cannot  be  assailed 

by  affidavits  of  jurors.    Ritchie  v,  Steger 63 

3.  In  an  action  against  a  railroad  company  for  flooding  lands, 
held  that  a  verdict  should  have  been  directed  for  defendant. 
Conn  V.  Chicago,  B.  &  Q,  R,  Co 83 

4.  The  trial  court  need  not  submit  a  case  to  the  jury,  unless 
the  evidence  supporting  it  would  warrant  the  jury  In  basing 

a  verdict  thereon.    Conn  v,  Chicago,  B,  d  Q,  R,  Co 83 

5.  Where  the  jury  under  the  evidence  could  have  properly  ren- 
dered the  verdict  complained  of  by  following  the  instruc- 
tions, an  assignment  that  the  jury  disregarded  the  instruc- 
tions is  not  available.    Peden  v,  Platte  Valley  Farm  d  Cattle 

Co 141 

6.  In  an  action  on  a  contract,  where  defendant  alleged  breach 
of  warranty,  evidence  held  to  justify  direction  of  verdict 
for  plainliflf.  CHirry  Iron  d  Steel  Co,  v,  Omaha  Coal  d  Buildr 
ing  Supply  Co 367 

7.  If  the  trial  court  would  be  required  to  set  aside  a  verdict 
for  defendant,  a  verdict  for  plaintiff  should  be  directed. 
Garry  Iron  d  Steel  Co,  v,  Omaha  Coal  d  Building  Supply 

Co 367 

8.  Where,  under  the  law  and  the  evidence,  plaintiff  is  not  en- 
titled to  recover,  it  is  error  to  refuse  to  direct  a  verdict  for 
defendant.    Cody  v.  Travelers  Ins.  Co 634 

9.  Where  the  evidence  will  not  sustain  a  verdict  for  plaintiff, 
the  court  should  direct  a  verdict  for  defendant.     Coulter 

V.    Cummings    ; 646 

10.  It  is  error  to  submit  issues  on  which  there  is  no  evidence. 
Zancanella  v.  Omaha  d  C.  B,  Street  R,  Co,.,, 774 

Trover. 

Trover  will  not  lie  for  the  disposition  of  property  which  the 
plaintiff  has  authorized.     Coulter  v,  Cummings 646 
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Tnists.    See  Corporations. 

1»  Rules  of  equity  which  determine  the  consequences  of  acts 
of  a  fiduciary  extend  to  all  cases  where  .confidence  is  re- 
posed, and  knowledge  or  authority  or  Influence  arises  from 
the  fiduciary  relation.  Nebraska  Power  Co.  v.  Koenig 68 

2.  A  person  gratuitously  or  officiously  assuming  as  agent  or 
trustee  to  control  or  manage  the  property  or  Interests  of 
another  Is  as  firmly  hound  by  the  Implied  terms  of  his  con- 
fidential relation  as  one  who  is  regularly  employed  and  paid. 
Nebraska  Power  Co,  v,  Koenig 68 

3.  A  fiduciary  cannot,  by  abandoning  his  trust  and  assuming 
a  hostile  attitude  toward  the  beneficiary,  change  the  legal 
consequences  of  former  relations  and  conduct.  Nebraska 
Power  Co,  v.  Koenig 68 

4.  Means  and  knowledge  acquired  by  a  fiduciary  in  performing 
the  duties  of  his  trust  cannot  be  used  by  him  to  gain  a 
personal  advantage  at  the  expense  of  the  beneficiary.  Ne- 
braska Power  Co,  v,  Koenig 68 

5.  Outside  of  proper  compensation  and  expenses,  any  advan- 
tage gained  by  a  trustee  in  performance  of  his  duty  or  in 
betrayal  of  his  trust  Inures  to  the  benefit  of  the  beneficiary. 
Nebraska  Power  Co,  v,  Koenig 68 

6.  The  benefit  arising  from  an  application  by  a  director  of  a 
corporation,  formed  to  acquire  power  sites,  to  divert  water 
from  a  stream  for  power  may  be  restored  in  equity  to  the 
corporation.  If  acquired  and  held  by  the  director  in  his  own 
name.    Nebraska  Power  Co,  v,  Koenig 68 

7.  A  director  of  a  corporation,  engaged  to  establish  water 
rights,  cannot  acquire  and  hold  for  himself  new,  adverse 
rights,  and  justify  his  conduct  by  asserting  that  prior  hold- 
ings of  the  corporation  were  subject  to  forfeiture.  Nebraska 
Power  Co.  v.  Koenig  68 

8.  Equity  has  jurisdiction  to  decree  that  a  trustee  filed  in  his 
own  name  for  a  beneficiary  an  application  to  divert  water 
from  a  river,  though  he  asserts  he  acted  for  himself,  and 
Instituted  a  contest  before  the  state  board  of  irrigation  to 
cancel  prior  application  to  the  beneficiary.  Nebraska  Power 
Co.  V.  Koenig  68 

9.  Where  land  In  Nebraska  was  purchased  with  the  proceeds  of 
Kentucky  land  In  accordance  with  the  terms  of  a  trust  deed, 
held  that  the  right  of  cestui  que  trust  to  the  Nebraska  land 
must  be  determined  by  the  laws  of  Kentucky  at  the  time 
the  trust  deed  was  executed,    McNeer  v.  Patrick  746 

10.  A  trust  created  solely  to  protect  the  subject  of  the  trust 
during  coverture  terminates  when  the  parties  are  divorced. 
McNeer  v.  Patrick  746 
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Vendor  and  PurduMor. 

1.  A  contract  for  the  saie  of  real  estate  is  not  binding  on  tlie 
vendor,  unless  signed  and  delivered  to  the  vendee.     Smith 

V.  Severn   148 

2.  A  real  estate  broker  cannot  bind  the  vendor  by  an  unauthor- 
ized delivery  of  a  contract  of  sale.    Smith  v,  Severn 148 

8.  Where  a  contract  for  the  sale  of  land  provided  for  payment 
of  money,  delivery  of  a  check  to  the  vendor's  broker,  pay- 
able to  the  broker,  was  not  a  compliance  with  the  terms  of 
the  contract.    Smith  v,  Severn 148 

4.  Where  a  contract  for  the  sale  of  land  provided  for  payment 
of  money,  the  vendor  may  refuse  a  check  and  decline  to 
proceed  until  money  is  tendered.    Smith  v.  Severn 148 

5.  Where  purchase  money  is  deposited  with  a  third  person,  to 
be  paid  when  the  land  Is  surveyed  and  a  plat  and  a  certifi- 
cate of  title  furnished,  the  burden  Is  on  the  vendor  to  show 
substantial  compliance  with  the  agreement  to  entitle  him 

to  the  deposit.     Oraham  v.  Hanson 394 

€.  Where  a  purchaser  seeks  to  prevent  the  payment  of  a  de- 
posit, on  the  ground  that  the  land  has  no  potential  existence, 
the  burden  is  on  him  to  establish  such  defense.  Qraham  v. 
Hnnaon    , 394 

7.  Evidence,  in  action  by  vendor  for  a  deposit,  held  insuffi- 
cient to  establish  defense  that  the  land  bargained  had  no 
existence.     Oraham  v.  Hanson  394 

8.  One  who  purchases  land  to  be  paid  for  in  the  future  is  not 
an  innocent  purchaser  for  value  as  against  the  rights  of  a 
third  party,  of  which  the  purchaser  has  notice  before  mak- 
ing  payment     HoUaday  v.  Rich 491 

9.  Though  one  having  an  option  to  purchase  has  no  estate  or 
interest  ir  the  land,  he  may,  before  the  option  expires,  sell 

it  to  a  third  person.    Roper  v.  Milbourn 809 

10.  In  an  action  for  breach  of  contract,  a  vendor  may  recover 
of  the  vendee  damages  fairly  within  the  contemplation  of 
the  parties  at  the  time  they  made  their  contract.     Roper 

V.  Milbourn    809 

11.  Petition  held  to  state  cause  of  action  for  breach  of  contr^t. 
Roper  V.   Milbourn    809 

Venue.    See  Qiieting  Title,  1,  2. 

Waters. 

1.  An  irrigation  corporation  unlawfuly  preventing  the  holder 
of  a  water  contract  from  using  water  for  irrigation  is  liable 

in  damages.    Pedcn  v.  Platte  Valley  Farm  d  Cattle  Oo 141 

2.  The  measure  of  damages  for  breach  of  a  contract  to  furnish 
water  for  irrigation  Is  the   value  of  the  use  of  the  right 
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WiUa^— Con  rinded. 

hedges  during  the  life  and  possession  of  the  life  tenant. 
Knauf  V,  Mack 524 

6.  Legatee  held  not  entitled,  as  against  the  other  legatees,  to 
compensation  for  repairs  on  land  during  the  lifetime  of  the 
life  tenant  in  possession.    Knauf  r.  Mack 524 

7.  To  ascertain  the  intention  of  a  testator,  the  entire  will 
should  be  examined.    Jones  v.  Hudson  561 

8.  It  will  be  presumed  that  the  testator  intended  to  dispose  of 
his  entire  estate,  unless  the  contrary  appears.  Jones  v. 
Hudson    561 

9.  Will  ronstrued.  and  held  to  provide  a  fund  sufficient  to  pay 

all  debts  of  the  testator.    In  re  Estate  of  Basse 640 

Witnesses. 

1.  Under  sec.  50,  ch.  40,  Comp.  St.  1911,  witnesses  before  the 
board  of  commissioners  of  insanity  are  entitled  to  the  same 
fees  as  witnesses  in  the  district  court,  and  to  have  them 
allowed  and  paid  out  of  the  county  treasury.    Otoe  County 

V.   Broun    2S5 

2.  A  husband  has  a  direct  interest  in  the  result  of  a  suit  by 
his  wife  for  specific  performance  of  a  contract  to  convey 
real  estate  within  the  meaning  of  sec.  329  of  the  code. 
HoUaday    v.    Rich    491 

3.  In  a  suit  to  set  aside  a  deed,  defendant  held  to  be  the  rep- 
resentative of  his  deceased  grantor,  within  the  meaning  of 
eec.  329  of  the  code.    Holladay  v.  Rich 491 

4  Witnesses  held  competent  to  testify  to  the  fact  that  boys  of 
a  certain  age  were  admitted  into  the  British  army,  though 
they  did  not  know  whether  they  were  legally  admitted.  In 
re  Estate  of  Lyle 768 
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